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The cases decided during the survey period were in large measure
in accord with precedent, there being no startling departure from a
logical extension of the general principles enunciated in earlier cases.

In a minority shareholders' equity action' alleging various ultra
vires acts and conspiracy to convert corporate assets to personal use, the
Supreme Court reiterated the rule laid down by the code2 requiring
relief to be first sought within the corporate structure.

Common stockholders, in another case decided by the Supreme
Court,3 sought to enjoin a corporation and the Secretary of State from
carrying into effect a charter amendment upon the grounds that such
amendment had not been approved by two thirds of the stockholders
entitled to vote and represented at the meeting called for the purpose
of considering the proposed amendment. The court held, that in the
absence of charter provision to the contrary, the provisions of the
Corporation Act of 19384 controlled. This statutory provision allows
an amendment to the corporate charter by "vote of the holders of two-
thirds majority of the capital stock of the corporation entitled to vote"
unless "the requirements of the existing charter of the corporation are
to the contrary." The court further held that a hearing on an appli-
cation for a charter amendment and the order granting the same is not
judicial but is rather the exercise of the legislative power and there-
fore not a judgment that would be res adjudicata.

It was held in Broyles v. Johnson,5 that an action could not be main-
tained on a contract providing that the profits of a corporation would
be divided according to the proportion of the holding of the corporate
stock absent an allegation that the corporation had declared dividends.

In an action for conversion of common stock, 6 interference with and
termination of a contract of employment, it was held that where such
stock was transferred to a creditor by instrument containing words of
sale, such security instrument was a bill of sale to secure debt and that
demand for payment of more than was secured by such security instru-
ment divested the lien entitling the debtor to a return of such stock.

*Practicing Attorney, Manchester, Ga.
1. Layton v. Boney, 218 Ga. 527; 128 S.E.2d 741 (1962).
2. GA. CODE ANN. §22-711 (5) (1933).
3. John P. King Mfg. Co. v. Clay, 218 Ga. 382, 123 S.E.2d 68 (1962).
4. GA. CODE ANN. §22-1816 (1961 Rev.).
5. 106 Ga. App. 664, 127 S.E.2d 866 (1962).
6. Bromley, Jr. v. Bromley, Sr., 106 Ga. App. 606, 127 S.E.2d 836 (1962).
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It therefore followed that the creditor had no right to vote the cor-
porate stock thus held and that the creditor was wrongfully in control
of the corporation and liable for his tortious acts.

In dealing with venue of actions against corporations, it was held7

by the Supreme Court that a statutes providing that a corporate in-
surer may be sued in any county where property covered by policy is
located, or where an insured or other person entitled to proceeds main-
tains his legal residence is not unconstitutional (1) upon the ground
that the General Assembly has no constitutional power to fix the legal
residence of a corporation in a county where it has no agent, office
or place of business, but where the insured has a legal residence or
where the insured property is located, as to do so would violate the
provisions of the constitution 9 providing that all civil cases, other than
those excepted by the constitution, 10 shall be tried in the county
where the defendant resides; (2) upon the ground that such statute
was a denial of due process where notice and hearing was not denied;
nor (3) that the statute contained an arbitrary classification by ex-
cluding insurers obligated as surety on bonds of sheriffs and other law
enforcement officers.

The court (one Justice dissenting) reiterated the well established
rule that the General Assembly has the constitutional power to declare
the residence of corporations.

It was held by the Court of Appeals of Georgia that process di-
rected to a corporation may be served "by leaving the same at the
place of transacting the usual and ordinary public business of such
corporation,'1 2 and the leaving of such process with an employee at
such place of business is good service. Applying the language of the
statute it appears that service could be perfected by simply depositing
the process at such place of business.

In another case 13 dealing with the jurisdiction over a foreign cor-
poration, the Supreme Court was called upon to decide whether one
isolated transaction constituted "doing business" in this State in order
for the provisions of the statute14 authorizing service upon the Secre-
tary of State of those corporations "doing business in this State" but
without a place of business or resident agent in this State to be appli-

7. Dependable Ins. Co. v. Gibbs, 218 Ga. 305, 127 S.E.2d 454 (1962).
8. Ga. Laws 1960, p. 500 (GA. CODE ANN. §56-1201 (1960 Rev.)).
9. GA. CONST. (1945) art. VI, §14, 6; GA. CODE ANN. §2-4306 (1948 Rev.).

10. GA. CONST. (1945) art. VI, §14, paras. 1-5; GA. CODE ANN. §§2-4301 - 2-4305
(1948 Rev.)

11. Clements v. Sims T. V., Inc., 105 Ga. App. 769, 125 S.E.2d 705 (1962).
12. GA. CODE ANN. §22-1101 (1933).
13. Sterling Materials CO., Inc. v. McKinley, 218 Ga. 574, 129 S.E.2d 770 (1963)
14. GA. CODE ANN. §22-1101 (1933).
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cable. It was held that the term "doing business" will not be extended
to include a single, isolated business transaction. Not decided was
whether an intent, manifested by various acts, such as offers by ad-
vertising, to do business generally or continuously, would be "doing
business," although only one transaction was consummated.

The liability of a non-charitable hospital for the negligent act of a
physician or surgeon using the facilities of such hospital was decided
in Clary v. Hospital Authority of the City of Marietta.15 The court
followed its previous decision in Black v. Fischer,16 to the effect that
a physician or surgeon on the staff of a hospital is not an employee and
there being no relationship of principal and agent or master and
servant, the negligent acts of the physician or surgeon are not charge-
able to the hospital. Allegations were made by plaintiff in the fore-
going case that the hospital was negligent in allowing or permitting a
physician or surgeon to practice a branch of surgery in which he was
not specially skilled. There was no allegation that the physician or
surgeon was generally unskilled and that the hospital was negligent
in its selection.

Undeveloped or unused portions of a single tract of land owned by a
non-profit cemetery corporation was held not to be taxable by a mu-
nicipal corporation in City of Atlanta v. Crest Lawn Memorial Park
Corp.17 Also excluded from taxation were improvements necessary to
the operation of the cemetery. The question of taxation of a tract of
land dedicated to cemetery use, but no portion thereof yet used for
such purpose, was neither raised nor decided. The court however
quoted with approval a decision' 8 of the Supreme Court of West
Virginia in which the problem was raised as to sale for pre-existing
taxes of property with dead bodies placed thereon. The court there
said: "It is not the policy of a great commonwealth to be par-
simonious in its dealings with its people, and least of all where the
tender sentiments attending the place of sepulchre of their dead is
involved. The state should eschew and scorn a policy that will even
carry the possibility of harassment of bereaved survivors with refer-
ence to the last resting place of departed loved ones, or that might
disturb the repose of the dead."

In a case 19 brought to validate revenue certificates proposed to be
issued by a municipal corporation, the Court of Appeals held that

15. 106 Ga. App. 134, 126 S.E.2d 470 (1962).
16. 30 Ga. App. 109, 111, 117 S.E. 103 (1923).
17. 218 Ga. 497, 128 S.E.2d 722 (1962).
18. Mountain View Cemetery Co. v. Massey, 109 W. Va. 473, 476, 155 S.E. 547, 548

(1930).
19. Johnson v. Georgia, 107 Ga. App. 16, 128 S.E.2d 651 (1962).
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a contract between the municipal corporation and a wholesale distrib-
utor of electric power limiting the right of the governing body of the
municipality to fix rates to be charged by it was ultra vires and void.
Such void contract had been made an integral part of the revenue
certificates to be issued, thus rendering the validation of the issue
erroneous. The court applied the general prohibition imposed by
law2 O0 upon a governing body binding its successors in governmental
matters. The court followed a long line of decisions by the Supreme
Court of Georgia in holding that the fixing of rates to be charged by
a municipality is a governmental function.21

20. GA. CODE ANN. §69-202 (1957 Rev.).
21. Horkan v. City of Moultrie, 136 Ga. 561, 71 S.E. 785 (1911); City of Warm

Springs v. Bulloch, 212 Ga. 149, 91 S.E.2d 13 (1956); Barr v. City Council of
Augusta, 206 Ga. 753 (2), 58 S.E.2d 823 (1950) ; Screws v. City of Atlanta, 189
Ga. 839, 8 S.E.2d 16 (1940); City Council of Augusta v. Richmond County,
178 Ga. 400, 173 S.E. 140 (1934).


