STATUTORY

NOTE

TRUSTEE INVESTMENT-LEGAL LIST
The law of trustee investment has developed in a chameleonic fashion;
most courts following one rule at first, then changing to another, and
finally reverting to their original position. Historically two standards developed for trustee investments. The "prudent-man rule" was enunciated
first, with the "legal list rule" coming many years later. In early English law the court set the standards for trustee investment or held that
the conduct of a prudent man was the standard.' The English courts
first held that only government obligations and first mortgages on realty
were legal investments. 2 This rule was followed by a few cases in the
United States, 3 but the great majority of early United States cases followed the rule in the case of Harvard College v. Armory.4 This case
laid down the so-called "prudent-man rule." 5 The rule, as stated by the
court was:
All that can be required of a trustee to invest, is, that he
shall conduct himself faithfully and exercise a sound discretion. He is to observe how men of prudence, discretion, and
intelligence manage their own affairs, not in regard to speculation, but in regard to the permanent disposition of their funds,
considering the probable income, as well as the probable
safety of the capital to be invested. 6
This standard gave the trustee an extremely broad power of investment
and appealed to many courts.7

Thirty-nine years after the Harvard College decision s the "legal list
rule" was "born," in the case of King v. Talbot.9 In that case the court
said that the trustee should act as a prudent man would act in handling
his own affairs. The court then articulated what a prudent man should
invest in, and limited investments to things with a fixed maturity and
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predetermined rates of return. 10 By this reasoning, the court prohibited
a trustee from investing in stocks. Under this rule, trustee investments
were strictly limited. This limited power over the trustee appealed to
legislatures prompting them to pass acts authorizing investments according to "legal lists." The legal lists became so popular that most states
discarded the "prudent-man rule." In the 1940's however, most states
took an "about-face" and reverted once again to the "prudent-man
rule.""
There are two types of legal lists-mandatory and permissive. A mandatory list prohibits absolutely any deviation from the list.12 A permis-

sive list lets the trustee deviate to a certain extent. The court determines
whether a list is mandatory or permissive by the words used in the list.
If the words "shall invest" appear, the list is mandatory. If the trustee
invests outside this list, he has committed a breach of trust regardless
of whether he was prudent or not.' 3 When the words "may invest" appear, the list is called a permissive list. Any investment outside this list
14
protects the trustee if he acted as a prudent man.
The distinction drawn between a permissive and mandatory legal list
seems to indicate that there is really no difference between the permissive
list and the "prudent-man rule." This is not the case, however, because
there is a decided difference between the two. The "prudent-man rule"
offers no specific guide to the trustee investor. The permissive legal list
gives to the trustee a minimum of authorized investments, and when he
invests in these, there is no question as to his prudence vel non.
Before the 'Georgia Code was enacted, Georgia applied the "prudentman rule.'15 The current Georgia standard for trustee investments is
the legal lists. This list not only applies to executors and administrators,
but also to guardians. 16 The legal list is found in several sections throughout the Code.17 The sections comprising the list use the words "shall" and
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"may" invest, which raises the problem as to whether Georgia's legal list is
permissive or mandatory. No Georgia case has ever expressed a view directly in point, but a reading of the words used in the list seems to indicate a legislative intent to make the list mandatory rather than permissive.18 Several Georgia cases also seem to express the view indirectly
that the 'Georgia legal list is mandatory rather than permissive. 19 In
Brown v. Wright,20 a guardian invested in securities not on the legal
list. The court said that a guardian investing in stocks and bonds not on
the list does so at his own risk and he is liable for the value of such
investment at the time of such investment. 21 In another Georgia case,
Georgia Railroad Bank and Trust Co. v. Liberty National Bank and
Trust Co., 22 a guardian had invested his ward's funds in non-legal bonds.
The court said that if a guardian did this without first obtaining a
court order, it was against the law and a subsequent guardian could sue
the guardian-investor for the amount he invested. 23 A leading Georgia
scholar says that a guardian investing outside the legal list and without
24
a court order, does so at his own risk.
Georgia is one of the few states that still follow a legal list. An overwhelming majority of the states have adhered to the "prudent-man rule."
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The advocates of the "prudent-man rule" say that it is more flexible
25
and enables the trustee to take advantage of changing conditions. It
frees the trustee from a so-called "legislative straight jacket" placed on
him by the legal lists.26 Despite these advantages of the "prudent-man
rule", this standard leaves the trustee-investor in a very unsure position.
He does not know if his investment is legal until a jury decides whether
or not he has been a prudent man. The legal lists have made the position of the trustee-investor more certain than at common law.27 The
trustee needs some specific standard to follow when making investments,
and the legal list has given him this standard. The attack on the infexibility of legal lists is perhaps well founded as to the mandatory type,
in that the list is too restrictive on the trustee. The preferable standard
is the permissive legal list. The permissive list gives the trustee a standard to go by, and remains flexible enough so that the trustee who goes
outside the list will not be liable for breach of trust if he acted as a pru2 s
dent investor.
If the trustee has a permissive list to guide him he will be more inclined to invest. He can be sure that by following the list, he will not be
held personally liable for a breach of trust. Yet, if the trustee does invest outside the list, he may still be absolved from liability if he acted
prudently. The permissive legal list, by fostering investments in this
fashion, appears to be the best way to secure to the beneficiary of the
trust the maximum benefit of the trust, and still offer the trustee some
protection by giving him some specific standard to guide his conduct.
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