CASE

NOTES

CORPORATIONS-FOREIGN DISSOLUTIONAMENABILITY TO SUIT
An action was filed by a resident of Georgia against a foreign corporation which was carrying on business in Georgia at the time the cause of
action arose, but which had subsequently ceased to do business in the
State and had been dissolved as a corporation by the State of Delaware
almost a year before this suit was brought. The corporation's agent at
the time of dissolution was served with process. The corporation filed
a plea to the jurisdiction on two grounds. The one of importance here
was that the 1938 'Georgia Statute providing for non-abatement of causes
of action upon dissolution of corporations did not apply to foreign corporations, and therefore, upon dissolution of the corporation all causes of
action of the plaintiff abated and there was no legal entity against which
suit could be brought. The trial court sustained the defendant's plea, but

the Court of Appeals reversed, holding that foreign corporations were
subject to suit after dissolution.
At Common Law the dissolution of a corporation abated any cause

of action pending against it.1 However, most states have since enacted
statutes continuing the existence of corporations for certain purposes,
including being subject to suit. 2 In order to protect local creditors even
further, courts began applying these statutes to foreign corporations doing business within the state.3 The U. S. Supreme Court in Clark v.
Willard4 held that a state has the power to so subject foreign corporations to the terms of this type statute by making the right to do business
in the state conditional upon the corporation subjecting itself to the laws
of the state. 5
In Russian and English Bank v. Baring Brothers and Company,6 the
1.

National Bank v. Colby, 88 U.S. (21 Wall.) 609 (1874); Pendleton v. Russell,
144 U.S. 640, 12 S.Ct. 743, 36 L.Ed. 574 (1892) ; Venable Bros. v. Southern Granite Co., 135 Ga. 508, 69 S.E. 822 (1910); Sinnott v. Hanan, 214 N.Y. 454, 108
N.E. 858 (1915) ; Dick v. Peterson, 90 Colo. 83, 6 P.2d 923 (1931).

2.

Hornstein, Volunta,

Dissolution-A New Development In Intracorporate Abuse,

51 YALE L. J. 64 (1941) ; ILL. ANN. STAT. c. 32, §157.94 (1935) ; IND. ANN. STATS.
6 §25-241 (1933); Mo. REV. STAT. §4997.95 (1944); GA. CODE ANN. §22-1874

(Pocket Part 1963).
Life Ass'n. of America v. Fassett, 102 Ill. 315 (1882) ; Hanger v. Int'l. Trading
Co., 184 Ky. 794, 214 S.W. 438 (1919); Rawlings v. Am. Oil Co., 173 Miss. 683.
161 So. 851 (1935) ; Stetson v. City Bank of New Orleans, 2 Ohio St. 167 (1853).
4. Clark v. Willard, 292 U.S. 112, 54 S.Ct. 615, 78 L.Ed. 1160 (1934).
5. Id. at 119.
6. [1936] A.C. 405.
3.
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court most aptly expressed the principal involved by saying, "But if the
municipal law choose it may in defined conditions refuse to accept or
may accept only under conditions either the creation or destruction of a
foreign juristic person." 7 Irrespective of this power there are jurisdictions
which have held their non-abatement statutes inapplicable to foreign
corporations, grounding this holding on legislative intent.8 An early
Oregon case 9 exemplifies the approach of such jurisdictions:
All foreign corporations doing business in this state under permission of its laws obtain their corporate life from the laws of the
State or Countries whence they come. If they are in existence
at their home offices, they are recognized as being in existence
here. Such a corporation is controlled as to its dissolution by
the laws of its domicile, and is not effected by laws which are
intended'0 to govern the dissolution of corporations created
under the local laws."
Most jurisdictions holding foreign corporations subject to non-abatement
statutes have based their holdings on legislative intent 12 also.
The majority of courts finding this intent, base their "discovery"
upon the presence of statutes which state that foreign corporations doing
business within a state have no greater rights or privileges than domestic
corporations and are subject to the same liabilities. 13 There have been
14
decisions, however, which have made no mention of legislative intent.
The first 'Georgia Laws dealing with this problem were enacted in 1918.15
This enactment contained two pertinent provisions-one preventing
abatement of any action against corporations- 16 and one providing a
7. Id at 428.
8. Marion Phosphate Co. v. Perry, 74 F. 425, (5th Cir. 1896) ; Olds v. City Trust,
Safe-Deposit and Surety Co., 185 Mass. 500, 70 N.E. 1022 (1904) ; United States
Truck Co. v. Pa. Surety Corp., 259 Mich. 422, 243 N.W. 311 (1932); Dundee
Mortgage and Trust Inv. Co. v. Hughes, 89 P. 182 (D. Ore. 1898).
9. Dundee Mortgage and Trust Inv. Co. v. Hughes, supra n. 8.
10. Emphasis supplied.
11. Id. at 184.
12. Life Ass'n. of America v. Fassett 102 I1. 315 (1882) ; Hauger v. Int'l. Trading
Co., 184 Ky. 794, 214 S.W. 438 (1919); Rawlings v. Am. Oil Co., 173 Miss. 683,
161 So. 851 (1935) ; Stetson v. City Bank of New Orleans, 2 Ohio St. 167 (1853) ;
Sturger v. Vanderbilt, 73 N.Y. 384 (1878); Clark v. Willard, 292 U.S. 112, 54
S.Ct. 615, 78 LEd. 1160 (1934).
13. Mieyr v. Fed. Surety Co., 94 Mont. 508, 23 P.2d 963 (1933); Sturges v. Vanderbilt, 73 N.Y. 384 (1878).
14. Marion Phosphate Co. v. Perry, 74 Fed. 425 (5th Cir. 1896); Fitts v. Nat'l. Life
Ass'n., 130 Ala. 413, 30 So. 374 (1900).
15. Ga. Laws 1918, pp. 136, 137, GA. CODE ANN. §§22-1210, 22-1211 (Rev. 1948).
16. "The dissolution of a corporation either as a result of the expiration of its charter, or for any other cause, shall not bring about its total extinction nor operate
to extinguish any demand or cause of action against it in favor of any person
whomsoever, whether arising from contract or tort, nor shall such dissolution work
the abatment of any suit pending against it at the time of such dissolution, but all
such pending suits may be prosecuted and enforced to a conclusion as though such
corporation were still undissolved." (Acts 1918, p. 136).
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means of service of process after dissolution.' 7 The Georgia courts held
that these provisions applied to foreign corporations doing business in
the state, basing their holdings on the legislative intent, but failing to
mention any Georgia statute which subjects foreign corporations to
Georgia laws.' 8 There is such a statute in Georgia 19 and cases in harmony with its provisions, which have held that where a foreign corporation does come into the State and engages in business here, it becomes a
virtual inhabitant or resident, and is therefore subject to our laws to the
20
same extent as domestic corporations.
In 1937-1938, section 22-1874 was enacted.2 1 This section would appear
on its face to totally supersede section 22-1210, since it deals with the
same subject matter and makes two notable changes in the prior law
by continuing a corporation's existence not only for purposes of being
sued, but also for purposes of bringing suit; 22 and by limiting the con-

tinued existence to three years after dissolution. The present case, however, has been rather vague as to the effect the new statute has on
22-1210. The language of the court is as follows:
While that portion of the Act of 1918, codified as Code Section
22-1210, may have been superseded as to its applicability to
local corporations by the Corporation Act of 1938 (Ga. L.
1937-38, Ex. Sess. p. 214; 'GA. CODE ANN., Ch. 22-18) . . .
and may have been superseded by §40 of the Corporation Act
of 1938, CODE ANN. §22-1879, as to its applicability to both
domestic and foreign corporations insofar as it relates to survival
of pending suits, the Corporation Act of 1938 did not supersede
that portion of the Acts of 1918 codified as Code §22-1211, as
the subject matter dealt with in this Code Section, that is service of process on a dissolved nonresident corporation, is not
"Suits for the enforcement of any demand or cause of action due by such corporation may to a like extent be instituted and enforced against it in any court having
jurisdiction thereof at the time of its dissolution, and service thereon may be perfected either by seizure of the property of such corporation, by any form of legal
process, or by serving with process issued upon said suits any person who, as an
agent or officer of such corporation, was subject to be served as its officer or agent
at the time of such dissolution." (Acts 1918, p. 137).
18. Dixie Mfg. Co. v. Ricks, 153 Ga. 364, 112 S.E. 370 (1922); Mortgage Bond Co.
of New York v. Trust Co. of Ga., 75 Ga. App. 211, 42 S.E.2d 780 (1947) ; Mfg.
Lumbermen's Underwriters v. South Ga. Ry. Co., 57 Ga. App. 699, 196 S.E. 244
(1938)
19. "No foreign corporation shall exercise within this State any corporate powers or
privileges which by the Constitution or laws of Georgia are denied or prohibited
to corporations created by this State, or the exercise of which is contrary to the
public policy of this State, anything in the charter or corporate powers of the
foreign corporation to the contrary notwithstanding." (Acts 1893, p. 32).
20. City Fire Ins. Co. v. Carrugi, 41 Ga. 660 (1871); Williams v. East Tenn., Va. and
Ga. Ry. Co., 90 Ga. 519, 16 S.E. 303 (1892); Hirsch v. Shepherd Lumber Co.,
194 Ga. 113, 20 S.E.2d 575 (1942).
21. Ga. Laws 1937-38, p. 214.
22. Byers v. Black Motor Co., 65 Ga. App. 773, 16 S.E.2d 478 (1941); but see West
v. Flynn Realty Co., 53 Ga. App. 594, 186 S.E. 753 (1936).
17.
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covered by the Corporation Act of 1938, and is not in conflict
with that Act of 1938.23
This language could mean either one of two things: (1) That the
new-provision does not supersede the old one with respect to foreign
corporations. (2) That the new-provision includes foreign corporations.
If it means the former, the consequences will be that foreign dissolved
corporations will not have the right to bring suit in the State and will
be subjected to an indefinite continued existence, whereas domestic
corporations will be afforded the privileges of section 22-1874. Such a
result is not consistent with section 22-150224 and holdings thereunder.
It also seems contrary to Mortgage Bond Co. of New York v. Trust Co.
of Georgia,25 a case in which a foreign corporation filed a petition for
scire facias to revive a judgment, and in which case the court held that
22-1874 did apply to foreign corporations.
In view of the law in general and in Georgia especially, there is no
reason why 22-1874 should not apply to foreign corporations.
GEORGE

T.

BROWN

WILLS-CHARITABLE DEVISES-CONSTRUCTION
OF THE GEORGIA STATUTE
The widow and child of the deceased brought an action as his sole
heirs at law for declaratory judgment and for construction of his will.
The deceased left an estate of less than $200,000, in trust, to the exclusion of his widow and child, for charitable, religious, educational or
civil institutions. The widow and child claim that this devise is void in
that it attempted to devise more than one-third of the estate to charity
in violation of the expressed laws of Georgia. The will was executed
years before the death of the testator. The superior court, Muscogee
County, held part of the devise valid, but ruled that the devise to the
charitable institutions, as applied to the personal property was void and
invalid in violation of 'GA. CODE ANN. section 113-107, prohibiting a
testator with a wife and child surviving him from devising more than
one-third of his estate to charity. On appeal to the Supreme Court of
Georgia, held, affirmed,' with direction to hold the entire devise to
charity valid.
Under early common law, a testamentary gift to charity was not void
23. Taylor v. R.O.A. Motors, Inc., Ga. App. 134 S.E.2d 486, 487 (1963).
24. See supra n. 18.
25. 75 Ga. App. 211, 42 S.E.2d 780 (1947).
1. Hood v. First Nat'l. Bank of Columbus, 219 Ga. 283, 133 S.E.2d 19 (1963).
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or voidable even though it was made shortly before death or entailed
a substantial part of the estate. 2 The first provisions restricting and
limiting gifts to charitable and religious organizations appeared several
hundred years ago in Europe. The first complete statute of mortmain
was passed by Parliament in 1279. 3 The purpose of the statute was to

prevent the loss of dues to the feudal lords and to prevent the religious
corporations from becoming too powerful by the accumulation of a vast
amount of land. The statute had a valid purpose since at one time the
churches and religious societies possessed nearly half of the real property
in England. 4 The first attempt by statute in England to restrain the
creation of trusts for charitable purposes, and not merely to restrict the
giving of land to corporations, was by the passage of the Georgian
Statute of Mortmain in 1736. 5 By this act, gifts of land to charitable uses
were prohibited unless made at least twelve months before the donor's
death and enrolled in Chancery at least six months before his death. 6
The substance of this act was continued in the Mortmain and Charitable
Uses Act of 1888. 7 This act also prohibited conveyances of land to a
corporation without a license in mortmain from the Crown. 8 The Georgian Statute of Mortmain continued in force until it was repealed by
the Mortmain and Charitable Uses Act of 1891. 9 This act permitted
gifts of land by will for charitable uses, but required the land to be
sold within one year from the death of the testator unless the High Court
or the Charity Commissioners extended the time. 10 All of these mortmain provisions were repealed by the Charities Act of 1960.11
In the United States only a small number of states have passed any
legislation restricting or limiting gifts to charitable institutions. Years
ago, in some jurisdictions, testators were completely prohibited from
devising real property to any religious organization. Today, complete
restrictions no longer exist, but some states still place considerable restrictions upon gifts to charities. 12 Under the laws of the states which
have restrictions, the testamentary gifts to charity are invalid if the
13
will was executed within a specified period before the testator's death,
2.
3.

See Annot., 154 A.L.R. 682 (1945).
REDFERN,

WILLS

AND

ADMINISTRATION

OF

ESTATES

1938).
4.
5.

6.
7.

IN

GEORGIA

347 (rev. ed.

ZOLLMAN, AMERICAN LAW OF CHARITIES 362 (1924).
4 ScoTr, THE LAW OF TRUSTS 2599 (2d ed. 1956).
REDFERN, op. Cit. supra n. 3 at 348.
BOGERT, LAW OF TRUSTS 178 (4th ed. 1963).

8. 4 SCOTT, op. cit. supra n. 5 at 2597.
9. Id. at 2599.
10. Ibid.
11.
12.
13.

BOGERT, op. cit. supra n. 7 at 178.
1 PAGE, WILLS 105 (3rd ed. 1960).
D. C. CODE ANN. §19-202 (1951) (one calendar month); FLA. STAT. ANN. §731.19
(1959) (six months); OHIO REv. CODE ANN. §2107.06 (one year); PA. STAT.
ANN. tit. 20, §180.7 (1950) (thirty days).
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or by limiting the amount given to a certain fraction of the testator's
estate, 14 or both.' 5 These statutes are primarily intended to protect the
heirs of the testator rather than to discriminate against charities. 16 The
Georgia statute is a combination of both types and is found in section
113-107 of the GEORGIA CODE ANNOTATED. 1 7 The first restrictions on
charitable devises were passed in Georgia in 1863. Since that time, several
statutes have been passed which limit donations to charities in Georgia.18
Most of the statutes make the invalidity of the gift dependant on the
survival of designated relatives, e.g., the wife, children or other decendants, or parents. 19 In Georgia, the testator must leave a wife or
20
child, or decendant of child.
The principal case expressly overruled two previous cases which had
established the rule in Georgia as to the construction of the statute.
Those cases 2 ' had been followed for the past 63 years. They held that
a devise of more than one-third of the estate by a will executed more
than 90 days before the death of the testator was void. The principal
case also expressly overruled three other cases 22 which held or implied
that a devise of less than one-third of the estate to charity was void if
if the testator died within 90 days after the execuion of the will. The decision reached in the principal case is based on sound principles of law.
The case is based upon a literal construction of the statute and corrects
the inequitable construction placed on the statute by the Kelley and
Trustees of the University of Georgia cases. It allows a testator to fulfill

his wishes if he makes the will 90 days before his death. This time period
14.
15.

IOWA CODE ANN. §633.3 (1950) (one-fourth of estate after payment of debts);
N. Y. DECEDENT ESTATE LAW §17 (one-half of estate after payment of debts).
CAL. PROBATE CODE §41 (thirty days, one-third of estate) ; GA. CODEi ANN. §113-107

(1959)

(ninety days, one-third of the estate but no restriction placed on excess

over $200,000) ; IDAHO CODE ANN. §14-326 (1947) (thirty days, one-third of
estate) ; Miss. CODE ANN. §671 (1956) (ninety days, one-third of estate) ; MONT.
REV. CODES ANN. §91-142 (1947) (thirty days, one-third of estate).
16. 1 PAGE, op. cit. supra n. 12 at 105.
17. "No person leaving a wife or child, or descendants of child, shall, by will, devise
more than one-third of his estate to any charitable, religious, educational, or
civil institution, to the exclusion of such wife or child; and in all cases the will
containing such devise shall be executed at least 90 days before the death of the
testator, or such devise shall be void: Provided, however, that when the estate
shall exceed $200,000 in value, the restrictions of this section shall not apply to
such excess, and in estimating values that of a life estate under the annuity tables
shall be included."
18. GA. CODE §2388 (1863); GA. CODE §2384 (1868); GA. CODE §2419 (1873); GA.
CODE §2419 (1882) ; GA. CODE §3277 (1895); GA. CODE §3851 (1910) ; GA. CODE
19.
20.

21.
22.

ANN. §113-107 (1937).
ATKINSON, WILts 137 (2d ed. 1963).
GA. CODE ANN. §113-107.

Kelley v. Wellborn, 110 Ga. 540, 35 S.E. 636 (1900); Trustees of the University
of Georgia v. Denmark, 141 Ga. 390, 81 S.E. 238 (1913).
Reynolds v. Bristow F, Kent, 37 Ga. 283 (1867) ; Kine v. Becker, 82 Ga. 563, 9
S.E. 828 (1889); Wesley Memorial Hospital v. Thomson, 164 Ga. 466, 139 S.E.
15 (1927).
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eliminates any undue influence which might be exerted on the testator
immediately prior to his death. If future courts of Georgia follow this
decision, it will place Georgia in the position of allowing the testator
greater freedom in devising his estate.
JOHN A. SLIGH, JR.

CONSTITUTIONAL LAW-CONGRESSIONAL
DISTRICTING-A NEW BUT QUESTIONABLE
APPROACH BY THE SUPREME COURT
The qualified voters of Fulton County, Georgia, brought an action
in the district court alleging that their constitutional rights to vote were
being abrogated by disparities in congressional districting. Under the
1931 Georgia statute setting out the districts' each district was allotted
one congressman. The plaintiffs, being members of the Fifth Congressional District, alleged that according to the 1960 census that district's population numbered 823,680, while the average population of all the ten districts averaged only 272,154. Their argument was that because of this
disparity the full benefit of their right to vote under article I, section 22
and the fourteenth amendment was being violated. The three-judge
district court found that the alleged disparity existed but dismissed the
complaint. 3 The Supreme Court reversed and remanded, 4 holding that
the command of article 1, section 2, as construed in its historical context, means that as nearly as practical one man's vote in a congressional
election is to be worth as much as another's. 5
The question of federal court intervention in congressional districting controversies has in recent years become a most interesting and vitally
important one. Originally such questions were considered as being in the
non-justiciable category. In Colegrove v. Green,6 the Supreme Court held
that federal courts should not entertain an action for declaratory and injunctive relief to adjudicate the constitutionality under the equal-protection clause of the fourteenth amendment and other federal constitutional provisions (emphasis supplied) and statutory provisions of a
1.

GA. CODE ANN. §34-2301 (1962 Rev.).

2. U. S. CONST. art. I, §2: "The House of Representatives shall be composed of

3.
4.

Members chosen every second Year by the People of the several States, and the
Electors in each State shall have the Qualifications requisite for Electors of the
most numerous Branch of the State Legislature."
Wesberry v. Sanders, 206 F. Supp. 276 (1962).
Wesberry v. Sanders, U.S. . 84 S.Ct. 526, - L.Ed.2d - (1964).

5.

Id.

6.

out that it was unnecessary that they consider the allegations concerning the
fourteenth amendment in reaching their decision.
328 U.S. 549, 66 S.Ct. 1198, 90 L.Ed. 1432 (1946).

at

_,

84 S.Ct. at 535,

-

L.Ed.2d at -.

The Court specifically pointed
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state statute establishing voting districts. This holding was not a new
principle, but merely reiterated the long prevailing view that such questions were for legislative consideration and not for the consideration
of the federal judiciary.
In Baker v. Carr7 the court abandoned this traditional view and held

that disparities in apportionment resulted in debasement of votes which
was a denial of equal protection of the laws as guaranteed by the fourteenth amendment, and as such was a justiciable claim. Although
the majority maintained that Baker was not overruling the hands-off
doctrine as reflected in Colgrove, such an assertion appears to be wholly
without merit. As Justice Frankfurter points out in his preferable dissenting opinion,8 by assuming jurisdiction over such questions the Court
was in fact reversing the traditional view regarding political questions.
Nevertheless the Baker ruling became precedent for granting jurisdiction
in districting problems as evidenced by Gray v. Sanders9 where the Court
struck down Georgia's county unit system. Here it was held that the
equal protection clause of the fourteenth amendment required that, once
a geographical unit for which a representative is to be chosen is designated, all who participate in the election must have an equal vote.
On the basis of the Baker and the Gray decisions, when Wesberry was
appealed to the Supreme Court it appeared that the plaintiffs would prevail on the allegations concerning the fourteenth amendment. Quite surprisingly, however, as previously pointed out, the Court did not reach
these allegations and decided in favor of the plaintiffs solely on their
argument that the disparities in the congressional districting deprived
them of their full right to vote under article 1, section 2. In the words
of the Court:
We hold that, construed in its historical context, the command of Art. 1, §2, that Representatives be chosen by the
People of the several states means that as nearly as is practical
one man's vote in a congressional election is to be worth as
much as another's. .

.

. To say that a vote is worth more in

one district than in another would not only run counter to our
fundamental ideas of democratic government, it would cast aside
the principle of a House of Representatives elected by the people, a principle tenaciously fought for and established at the
Constitutional Convention.10

The majority, before going into the merits of the case spent an appreciable amount of time rehashing its decision in the Baker case as if to
again justify the view that questions of congressional districting are justi7.

369 U.S. 186, 82 S.Ct. 691, 7 L.Ed.2d 663 (1962).

9.

372 U.S. 368, 83 S.Ct. 801, 9 L.Ed.2d 821 (1963).

8. Id. at 266, 82 S.Ct. at 771, 7 L.Ed.2d at 714.
10. Supra n. 5 at -, 84 S.Ct. at 530, _

L.Ed.2d _.
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ciable. Upon reaching the merits, they then went to Ferrand's 1911 edition of The Records of the Federal Convention of 1787 and extensively
cited numerous delegates' views concerning the proposition that the command of article I, section 2, was to the effect that one person's vote was
to be worth as much as another's. It would appear that the conclusion
reached by the majority is in fact not historically sound and amounts to
what Harlan's dissenting opinion calls a mere assertion. 1 A careful
reading of the history of the Constitution indicates that article I, section
2, actually confers the right to vote for congressmen only upon those
whom the state has found qualified, and it cannot be logically construed
to mean equality of weight as to votes cast.
To date the position of the Supreme Court with respect to litigation
concerning congressional districting may be summarized in this manner.
From the Baker case it is clear that the Court does and will continue to
consider such controversies justiciable. From subsequent cases, including
the Gray case, the Court will regard inequalities in voting power as being
violative of the fourteenth amendment. And, from the instant case, it
can be seen that the Court has concluded that disparities in voting not
only violate the fourteenth amendment, but article I, section 2, as well.
JAMES

B.

BALSIGER

INSURANCE-INDORSEMENTS-NEW
CONSIDERATION NECESSARY THEREFOR EVEN
WHEN INDORSEMENT ADDED PRIOR TO

EFFECTIVE DATE OF POLICY COVERAGE
An insurance policy was issued on May 5, 1958, to become effective
on June 6, 1958, for one year covering generally the insured's legal
liability for ownership, maintenance or use of an insured vehicle. An
indorsement, or rider, thereafter made and dated May 9, 1958, restricted
this coverage to the use of the vehicle when hauling for one particular
firm. This indorsement was to become effective the same date as the
policy. The vehicle was involved in a collision after the policy became
effective but while hauling for one other than that firm named in the
indorsement. An action was brought by the judgment creditor against
the judgment debtor's vehicle insurer to compel the insurer to pay the
judgment obtained against the debtor as a result of the collision. The
superior court of Wilkes County upheld defendant's demurrer. Held,
11.

Id. at

,

84 S.Ct. at 535, __

L.Ed.2d at

.
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reversed. 1 The Court of Appeals ruled: "A consideration is necessary to
the valid modification of coverage provisions of an insurance policy,
whether the effect of the modification is to extend or limit the risks
against which the insurance affords."'2 The court went on to say that the
insurance company's contention is not in accord with the general law of
insurance contracts. That since the policy was issued on May 5, 1958,
"its terms were established on that date, and consideration would be es-3
sential to make a modification after that date binding on the parties."
It has long been the practice of many insurance companies to incorporate modifying provisions into insurance policies by slips or riders,
sometimes called indorsements, and under some statutes, separate slips
or riders attached to the standard form of policy. 4 Where the provisions
of the rider do not conflict with but merely modify or add to the provision of the standard form, the provisions of the rider will be enforced. 5
As a general rule, a lawful slip or rider which is properly attached to a
policy and referred to therein is a part of the contract, should be construed in connection with the other provisions of the policy, and the entire contract should be harmonized therewith if possible. 6 Whether the
parties have actually altered or modified a particular policy or contract
of insurance is a question of fact.7 In order that there may be a modification, there must be an agreement therefor,' supported by consideration, 9
and neither part), has the right to modify the contract without the consent of the other party.10 Modification may be made by oral agreement"
12
The customary
or by writing separate from the original contract.
1.
2.

Dunn v. Utica Mut. Ins. Co., 108 Ga. 368, 133 S.E.2d 60 (1963).
Wackerle v. Pacific Employees Ins. Co., 219 F.2d 1 (8th Cir. 1955) : Bassi v.
Springfield Fire & Marine Ins. Co., 57 Cal. App. 707, 208 P. 154 (1922) : Rice v.

Provident Life & Ace. Ins. Co., 231 Mo. App. 560, 102 S.W.2d 147 (1937)

29

(1960)

52

At.

JUR. Necessity and Sufficiency of Consideration §336 p. 700

A.L.R.2d 826, 827 (1957) ; 44 C..i.S. Insurance §281 p. 1120 (1945).
3. Metropolitan Life Ins. Co. v. Thompson, 20 Ga. App. 706. 93 S.E. 299 (1916)
Life & Cas. Ins. Co. of Tenn. v. Palmer, 48 Ga. App. 381, 172 S.E. 823 (1934).
4. Automobile Collision insurance ordinarily is combined in one policy with protection against other hazards, and is usually accomplished by attaching a rider to
the policy. 15 A.L.R. 183 (1921); 44 C.J.S. Rider §260 P. 1047 (1945).
5. Phoenix Ins. Co. of Hartford, Conn. v. Hall. 60 Okla. 30, 158 P. 903 (1916).
6.

7.
8.
9.
10.
11.
12.

44 C.J.S. Matter on Margin or Back of Policy, or on Attached Slip §306 p. 1207

n. 7 (1945) ; 26 C.J. Matter on Margin or Back of Policy §72 p. 77 n. 50 (1921).
Liverpool F, London & Globe hIs. Co. v. Ga. Atto kc Supply Co., 29 Ga. App.
327, 115 S.E. 138 (1922) ; Fed. Life & Cas. Co. v. Robinson, 28 Ala. App. 1, 178
So. 549 (1937) ; Day v. Home Ins. Co., 177 Ala. 600, 58 So. 549 (1912).
Meyn v. Aetna Life Ins. Co., 46 F. Supp. 143, 145 (D. C. Mo. 1942) ; Aetna Life
Ins. Co. v. Meyn, 134 F.2d 246 (1943) ; Park Falls State Bank v. Fidelity & Deposit Co. of Md., 206 Vis. 413, 240 N.W. 154 (1932).
Md. Cas. Co. v. First Nat'l. Bank, 82 F.2d 465 (2d Cir. 1936) , cert. denied 299
U.S. 549, 57 S.Ct. 12, 81 L.Ed. 405 (1936) ; Hartford Fire Ins. Co. v. Aaron, 226
Ala. 446, 147 So. 628 (1933).
Liner v. Travelers Ins. Co., 51 Ga. App. 279, 180 S.E. 383, 385 (1935).
Hartford Fire Ins. Co. v. Aaron, supra n. 9; Mass. Mut. Life Ins. Co. v. Sexton,
255 Ky. 309. 74 S.V.2d 206 (1934).
Pa. MIut. Life Ins. Co. v. Weathersbv, 194 Miss. 741, 13 So.2d 628 (1943).

508
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method is by written agreement.1 3 However, these riders or indorsements,
it can be seen, are modifications of a basic contract and should be governed by rules of law applying to modification of contracts.
The defendant insurance company contended that while the indorsement was issued after the original contract it was issued before the effective date of coverage and since it was to be effective at the same date
as the basic policy, no new consideration was necessary therefor. In this
case, a binding contract was made when the insurance policy was issued
on May 5, 1958. Any modification thereafter of this basic contract would
have to be supported by new consideration in spite of the fact that
the effective date of coverage would be sometime later and even when
such indorsement or a rider is attached before the effective date of coverage by agreement of both parties to the contract, i.e., the insured and
the insurer. Such a rider must be supported by new consideration or it
will be held ineffective to modify or add anything to the basic contract
or policy of insurance.
This case seems to be a situation where the parties involved are trying to modify a contract without providing new consideration. The court
noted that there were some cases where indorsements or the evidence
showed that the insurer declined to exercise its right to cancel or to reject
a renewal of the policy in consideration for the insured's agreement to a
restrictive indorsement and that such forbearance had been held sufficient consideration for the endorsement. 14 There were no such facts
appearing in this case. Apparently the court acted in keeping with the
generally accepted contract rules on this point and it is submitted that
the result reached is correct.
WVALTER

E.

WARREN

CORPORATIONS-PIERCING THE CORPORATE
VEIL BY AN ADMINISTRATIVE AGENCY
After determining that one corporation was the employer of a workman injured in a compensable accident under Florida's workmen's compensation laws, the deputy of the Florida Industrial Commission proceeded to hold a partnership and another corporation jointly liable with
the corporate employer on the theory that they were not three separate
entities, but in fact only one. The full commission affirmed the deputy's
finding, but the Supreme Court of Florida, in Roberts' Fish Farm v.
13. 44 C.J.S. Modification §281 pp. 1121-22 (1945).
14. Johnson v. Central Nat'l. Ins. Co. of Omaha, 210 Tenn. 24, 356 S.W.2d 277
(1962); Fed. Life & Cas. Co. v. Robinson, supra n. 7; Ellis v. Southern Farm
Bureau Cas. Co., 233 Miss. 840, 103 So.2d 357 (1958).
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Spencer,' quashed the order, holding that the Commission was without
authority to disregard the corporate entity-that only duly established
courts of law or equity might pierce the corporate veil.
The court held as "decisive" of the instant case its previous decision
in Naranja Rock Co. v. Dawal Farms,2 but, as the court itself admits,

the power of the deputy to pierce the corporate veil was not passed
upon in that case. In Naranja, the court held that the two corporations
must be treated as separate entities, but did not mention the power of
the deputy to disregard the corporate entity if the circumstances had been
appropriate for similar action by a court of law or equity. It is difficult
to see how Naranja could be decisive of the present case. However, the
Florida court had previously held, in striking down a levy of execution
disregarding a corporate entity, that an attack on a corporate existence
must be made in a court of equity giving all a right to be heard. 3 Other
cases in the same state have recognized the jurisdiction of law courts in
4
similar circumstances.
Despite the apparent lack of direct authority for the decision in the
instant case, the result seems correct, in the absence of a statute directly
to the contrary. In Pennsylvania, the Unemployment Compensation
Board of Review is "not required to ignore the true state of affairs." 5
And in New Jersey, by statute, their Board of Review is allowed to disregard the corporate existence. 6 But, these are exceptions to the general
rule that disregarding the corporate entity is the "province of the court." 7
The question apparently has never arisen in Georgia, but it is expected
that in a case of first impression in Georgia, the courts would come to
much the same conclusion as was reached in the principal case.
JOHN T. LANEY, III
TORTS-INTOXICATING LIQUORS-VENDOR'S
LIABILITY IN THE ABSENCE OF CIVIL
DAMAGE LAWS
The plaintiff brought this action against the vendor of certain intoxicating liquors who sold the beverages to the plaintiff's sixteen year-old
son in violation of a state statute prohibiting the sale of intoxicants to
1. 153 So.2d 718 (Fla. 1963).
2. 74 So.2d 282 (Fla. 1954).
3. Huttig v. Huffman, 151 Fla. 166, 9 So.2d 506, 507 (1942)
Co. v. Allison, 81 So.2d 734, 738 (Fla. 1955).
4.

5.
6.

7.

. Cf.

Trueman Fertilizer

Barnes v. Liebig, 146 Fla. 219, 1 So.2d 247 (1941); Riley v. Fatt, 47 So.2d 769
(Fla. 1950).
DePriest v. Unemployment Compensation Board of Review, 196 Pa. Super. 612, 177
A.2d 20 (1961).
Lazar v. Board of Review, 77 N.J. Super. 251, 186 A.2d 121 (1962).

1 FLETCHER,

PRIV\TF COR'ORAnONS §47

p. 176 (rev. & perm. ed. 1931).
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minors. The complaint, asking damages for wrongful death, alleged that
the son was killed as a result of the crash of an automobile which he
was driving after consuming the liquor. The trial court dismissed and
was affirmed by an intermediate-level appellate court.' The Supreme
Court of Florida, one justice dissenting, reversed the decision, and remanded the cause to the trial court where a substantial judgment was
entered in favor of the plaintiff.

2

There is overwhelming authority to support the general proposition
that, in the absence of statute, there is no cause of action against a vendor or donor of intoxicating beverages in favor of one injured by reason of the intoxication of the person so provided. The rationale of this
rule seems to be that the proximate, or legal, cause of the harm is the
drinking and not the furnishing of the liquor.3 Thus it was not an actionable tort at common law to either sell or give intoxicating liquor
to a "strong and able bodied man," and such an act was not deemed to
be negligence imposing liability for damages upon the vendor or donor
of liquor. 4 Nevertheless, in the absence of statute, the furnisher of intoxicating liquor has been held liable under wrongful death statutes in
circumstances involving a complete and perhaps wanton disregard of the
welfare of the consumer. 5 Further, the sale of alcoholic beverages in
violation of statute has been held to constitute negligence. 6 The Supreme
Court of New Jersey in a well-reasoned decision held that a person who
unlawfully sells alcoholic beverages to a minor who becomes intoxicated
thereby may, where the intoxicated minor carelessly drives an automobile
and injures another, be subject to a common-law action based in negligence. 7 The legislative prohibition of sales of intoxicating liquor to
minors as a class recognizes their special susceptibilities and the intensification of the otherwise inherent dangers when persons lacking in ma1. Davis v. Shiapacossee, 145 So.2d 758 (Fla. App. 1962).
2. Davis v. Shiappacossee, 155 So.2d 365 (Fla. 1963).
3.

King v. Henkie, 80 Ala. 505, 60 Am. Rep. 119 (1886) ; Lammers v. Pacific Elec-

tric R.R. Co., 186 Cal. 379, 199 P. 523 (1921) ; Davis v. Shiappacossee, 145

4.
5.
6.
7.

So.2d 758 (Fla. App. 1962), rev'd, 155 So.2d 365 (Fla. 1963); Britton's Admr.
v. Samuels, 143 Ky. 129, 136 SAV. 143 (1911); Beck v. Groe, 245 Minn. 28, 70
N.W.2d 886 (1955) ; Annot., 54 A.L.R.2d 1152 (1957).
Belding v. Johnson, 86 Ga. 177, 12 S.E. 304 (1890); Henry Grady Hotel Co. v.
Sturgis, 70 Ga. App. 379, 28 S.E.2d 329 (1943) ; Howlett v. Doglio, 402 Ill. 311,
83 N.E.2d 708 (1949).
Nally v. Blandford, 291 S.W.2d 832 (Ky. 1956); McCue v. Klein, 60 Tex. 168,
48 Am. Rep. 260 (1883) ; Annot., 54 A.L.R.2d 1152 (1957).
Smith v. Clark, 411 Pa. 142, 190 A.2d 441 (1963) (visibly intoxicated person);
Rider v. Gremm, 97 Tenn. 220, 36 SV. 1097 (1896) (habitual drunkard).
Rappaport v. Nichols, 31 N.J. 188, 156 A.2d 1 (1959), noted 11 MERCER L. REV.
389 (1960); cf. Waynick v. Chicago's Last Dept. Store, 269 F.2d 322 (1959),
cert. denied, 362 U.S. 903, 80 S.Ct. 611, 4 L.Ed.2d 554 (1959) ; Hitson v. Dwyer,
61 Cal. App. 2d 803, 143 P.2d 952 (1943). Contra, Fleckner v. Dionne, 94 Cal.
App. 2d 246, 210 P.2d 530 (1949).
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turity and responsibility partake of alcoholic beverages.8 Thus the Florida
court was within the boundaries of reasonable authority in holding
that the sale of alcoholic beverages to a minor in violation of statute constituted negligence per se, 9 and it cannot be said of this decision that it
was "uncluttered with precedent."
It has been previously noted that the courts have frequently justified
their refusal to hold the furnisher of intoxicating liquor liable on the
reasoning that the drinking is the proximate cause of the harm. 10 If the
term "proximate cause" as so used refers to causation in fact, then such
justification woud appear to do violence to well established principles
of causation. If, on the other hand, the courts are attempting to limit
thereby the liability to persons and results reasonably incident to the
risk, then the statement is perfectly sound and quite easily reconciled
with the principal decision. A more reasonable view appears to be that
adopted in Pennsylvania. It was there held that intoxication was the
proximate cause if the intoxicated person was thereby rendered less
able to cope with conditions than he could have if he had been sober,
and only where the cause of injury or death would have occurred regardless of intoxication can it be held as a matter of law that intoxication is not proximate." Therefore an automobile accident occurring
when a minor, under the influence of liquor, loses control of the vehicle cannot be held as a matter of law not to be a proximate cause
12
of the injury; the question is one of fact to be determined by the jury.
A tortfeasor is not relieved of liability by the fact that there were intervening causes which were forseeable or were normal incidents of the
risk created.' 3 It is reasonably forseeable that the sale of alcoholic beverages to a minor in an automobile might result in an automobile accident if the minor, while under the influence of liquor, should lose con14
trol of the vehicle.
It is difficult to understand why the law should hold the vendor of
certain prohibited items, such as repeating rifles, air rifles, etc., liable in
negligence if the minor should through the use of such items harm himself or another, 1 and, at the same time, deny recovery where the item
vended in the violation of statute is intoxicating liquor. It is submitted

that the decisions of the Florida and New Jersey courts are consistent
8.

Fleckner v. Dionne, supra n. 7.

9.

Davis v. Shiappacossee, supra n. 2. Contra, Collier v. Stamatis, 63 Ariz. 285, 162
P.2d 125 (1945).
Supra n. 3.
Schwehr v. Badalamenti, 14 Ill. App. 2d 128, 143 N.E.2d 558 (1957) .
Rappaport v. Nichols, supra n. 7. Contra, Fleckner v. Dionne, supra n. 7.
Rappaport v. Nichols, supra n. 7.
Davis v. Shiappacossee, supra n. 2; Rappaport v. Nichols, supra n. 7.
Tamiami Gun Shop v. Klein, 109 So.2d 189 (Fla. App. 1959); Henningsen v.
Markawitz, 132 Misc. 547, 230 N.Y.S. 313 (1928).

10.
11.
12.
13.
14.
15.
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With the basic rules of tort law, and should be given due consideration
by other jurisdictions, both in deciding like issues in the absence of civil
damage laws, and in construing such statutes where enacted.
COURTNEY WILDER STANTON

CRIMINAL PROCEDURE-UNSWORN STATEMENTASSISTANCE OF COUNSEL
Among other offenses, the defendant was convicted of possessing nontax-paid liquor. The trial judge refused to permit a direct examination
of the defendant unless he was sworn and subjected to cross-examination.
Counsel assigned this ruling as error. Held, on appeal, conviction reversed.'
The right of an accused to assistance of counsel in making an unsworn
statement in his defense was thus reaffirmed. The Georgia Court of Appeals has seemingly misconstrued the amended code sections concerning
2
this matter.
Prior to 1962, Georgia was the only state in the Union retaining the
time-honored common law rule that a defendant under criminal indictment was incompetent to personally introduce sworn testimony in his
behalf. 3 There was, however, a companion code section permitting the
defendant to make an unsworn statement in his defense. 4 If the defendant chose to make such statement, he was still not required to yield
to cross-examination. It is with these statutes in mind that we pass to consideration of the Ferguson decision. 5 There the United States Supreme
Court held that to deny a defendant the privilege of having his counsel
question him while making an unsworn statement was in violation of
1.
2.

3.

4.

5.

Lovett v. State, Ga. App. -,
133 S.E.2d 595 (1963).
Comment, Constitutionality of Georgia Practice Forbidding Questioning of accused defendant by his own attorney during unsworn statement, 13 MERCER L.
REV. 265 (1961); Comment, Georgia Criminal Procedure Statutes Amended to
conform to U. S. Supreme Court Decision, 13 MERCER L. RFV. 450 (1962);
Comment, To Question or Not To Question-That Is The Question!!!, 14 AIMRC R
L. Rrv. 412 (1963).
GA. CODE ANN. §38-416 (1954 rev.): "(1037 P.C.) Person Not competent or compellable to testify for or against self. No person, who shall be charged in any
criminal proceeding with the commission of any indictable offense or any offense punishable on summary conviction, shall be competent or compellable to
give evidence for or against himself. (Act 1866, pp. 138, 139)."
GA. CODE ANN. §38-415 (1954 rev.) : " (1036 P.C.) Prisoner's statement; oath;
cross-examination. In all criminal trials, the prisoner shall have the right to make
to the court and jury such statement in the case as he may deem proper in his
defense. It shall not be under oath, and shall have such force only as the jury
may think right to give it. They may believe it in preference to the sworn
testimony in the case. The prisoner shall not be compelled to answer any questions on cross-examination, should he think proper to decline to answer. (Acts
1868, p. 24; 1874, pp. 22, 23; 1878-9, p. 53.)"
Ferguson v. Georgia, 362 U.S. 901, 80 S.Ct. 616, 4 L.Ed.2d 553 (1961).
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the due process clause of the United States Constitution.6 This decision
was based on the theory that the 6th amendment (guaranteeing right of
counsel) is incorporated in the 14th.7 The defendant under criminal
indictment was now in a seemingly most advantageous position. He could
have counsel assist him in formulating his best possible defense and
simultaneously refuse to be cross-examined. With this situation providing
the impetus, the code was soon amended by the 1962 Session of the Georgia General Assembly.
Under the amended code sections 8 the defendant was clearly given two
choices as to his testimony: He could (a) make an unsworn statement
to the court and jury, or, (b) be sworn and subsequently examined as
any other witness. If he chose the latter alternative, he obviously had to
yield to cross-examination. If the amended sections are considered as a
whole, it can be reasonably inferred that the legislature intended to:
(1) do away with the incompetency statute, and (2) eliminate the advantage a defendant would secure by having counsel assist him in making
an unsworn statement without being cross-examined. Yet, in our principal case, 9 this advantage was once again granted to the defendant. Seemingly the Court of Appeals has not acknowledged the fact that a defendant may either claim or waive his right to counsel.10 It is suggested
that this was error.
SEARCY S. GARRISON, JR.
6.

Ibid.

7.
8.

U.S. CONST. art. VI, U.S. CONST. art. XIV, §1.
GA. CODE ANN. §38-416 (1954 rev.) . This section as amended reads as follows:
"No person, who shall be charged in any criminal proceeding with the commission of any indictable offense or any offense punishable on summary conviction
shall be compellable to give evidence of or against himself."
GA. CODE ANN. §38-415 (1954 rev.) . This section as amended reads as follows:
"In all criminal trials, the prisoner shall have the right to make to the court
and jury such statement in the case as he may deem proper in his defense. It
shall not be under oath, and shall have such force only as the jury may think
right to give it. They may believe it in preference to the sworn testimony in the
case. The prisoner shall not be compelled to answer any questions on crossexamination, should he think proper to decline to answer. In the alternative,
however, if the prisoner wishes to testify and announces in open court his intention to do so, he may so testify in his own behalf. If so, he shall be sworn
as any other witness and may be examined and cross-examined as any other
witness, except that no evidence of general bad character or prior convictions
shall be admissible unless and until the defendant shall have first put his character
in issue. Evidence of prior felony convictions may be admitted in those cases
where the same are alleged in the indictment as provided by law. The failure of
a defendant to testify shall create no presumption against him, and no comment
shall be made because of such failure. Provided, however, in the event the defendant elects to be sworn and examined, he shall not lose his right to open and
conclude the argument to the jury, if he has not introduced other evidence in
the trial."
Lovett v. State, Ga. App. -,
133 S.E.2d 595 (1963).
People v. Foster, 394 Ill. 194, 68 N.E.2d 252 (
), aff'd, 332 U.S. 134, 67
S.Ct. 1716, 91 L.Ed. 1955 (1947).

9.
10.
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CONSTITUTIONAL LAW-FREEDOM OF SPEECH
AND PRESS-MOVIE CENSORSHIP
Twentieth Century-Fox Film Corporation and Columbia Pictures
Corporation brought an action in the superior court, Fulton County,
challenging the constitutionality of an ordinance of the city of Atlanta
which provided for the establishment of a board of censors with the
power to censor all movies prior to display. The trial court rendered
a judgment adverse to the city and the city appealed. Held, affirmed.'
The Supreme Court relied on one of its previous decisions, K. Gordon
Murray Productions, Inc. v. Floyd,2 which held that the ordinance in
question abridged article I, section 1, paragraph XV of 'Georgia's Constitution of 1945 which provides that: " (N) o law shall ever be passed
to curtail, or restrain the liberty of speech, or of the press; any person
may speak, write and publish his sentiments, on all subjects, being re3
sponsible for the abuse of that liberty."
The free speech and free press provisions of the Georgia Constitution
are now extended to protect motion pictures in their freedoms of speech
and press. This protection, however, does not extend to utterances abusing that liberty. 4 The problem of motion picture censorship has been
an issue of widespread interest across the United States and has been
presented to the United States Supreme Court in several instances.5
The early decisions on this problem did not generally afford motion
pictures protection from censorship laws under constitutional provisions
of free speech and press. Many of these decisions were based on the
theory that the motion picture industry was a profit making business
which deserved no special immunity. In an Ohio case in 1915, on appeal
to the United States Supreme Court, it was held that freedom of speech
and publication guaranteed by the Ohio Constitution, with responsibility
only for abuse, was not violated by an ordinance creating a censorship
board having the duty and power of examining and censoring all film
as a condition precedent to public display.6 In a subsequent decision
in 1931, the same Court changed that view by holding that a prior
restraint on the freedom of speech and press is unconstitutional, with
1.
2.

City of Atlanta v. Twentieth Century-Fox Film Corp., 219 Ga. 271, 133 S.E.2d
12 (1963).
K. Gordon Murray Productions, Inc. v. Floyd, 217 Ga. 784, 125 S.E.2d 207
(1962).

3.
4.

GA. CODE ANN. §2-115 (1948 Rev.).
Supra n. 2.

5.

See, e.g., Superior Films, Inc. v. Dept. of Education of Ohio, 346 U.S. 587, 74
S.Ct. 286, 98 L.Ed. 235 (1954) ; Gelling v. Texas, 343 U.S. 960, 72 S.Ct. 1002, 96
L.Ed. 1359 (1952) ; Commercial Pictures v. Board of Regcnts of N.Y., 346 U.S.
587, 74 S.Ct. 286, 98 L.Ed. 374 (1953).
Mut. Film'Corp. v. Industrial Comm. of Ohio, 236 U.S. 230, 35 S.Ct. 387, 59
L.Ed. 552 (1915).

6.
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some exceptions. There are some instances where such prior restraint
will be upheld.7 From 1931 until 19.52 the courts followed a liberal
trend in the affording of constitutional protection to motion pictures.
This was undoubtedly due, in great part, to the ever increasing imporance of motion pictures in entertainment and communication. This
liberal trend was climaxed in 1952 by a notable case wherein the United
States Supreme Court said that "the expression of ideas by means of
moving pictures is within the free speech and free press guaranties of the
first and fourteenth amendments of the Constitution of the United
States." 8 This decision was an important step in the development of
censorship protection for motion pictures and has been followed in several cases, including the principal case.9
Since 1952 there have been many cases on this same problem. The
general trend since the 1952 decision has been to hold prior restraints
on speech and press unconstitutional. But, along with this general trend
have developed certain qualifications of the rule. One of the more notable restrictions to the application of this principle arose from an Ohio
case in 1954. That court held that "although liberty of expression by
means of motion pictures is included within the freedom of speech
and press guaranty of the Federal Constitution and the State Constitution, there still remains a limited field in which decency and morals
may be protected from the impact of offending motion picture film by
prior restraint under proper criteria and standards." 10 A Georgia decision
in 1950 reflected the recent tendency towards qualifications to the general rule when it held that a city ordinance authorizing a censor to exclude motion pictures which are obscene, lewd, licentious, profane or
which will, in the opinion of the censor, adversely affect the peace,
health, morals and good order of the city, is not an unconstitutional
denial of freedom of the press."
The dissent in the principal case did not favor a complete and absolute power in a board of censors nor did it favor a total denial of the
censorship powers. The opinion, rendered by Justice Mobley, was more
concerned with finding a proper balance between the constitutionally
guaranteed freedoms of speech and press on one side with the exercise
12
by the state of its police power on the other.
7. Near v. Minnesota, 283 U.S. 697, 51 S.Ct. 625, 75 L.Ed. 1357 (1931).
8. Joseph Burstyn, Inc. v. Wilson, 343 U.S. 495, 502, 72 S.Ct. 777, 781, 96 L.Ed.
1098, 1106 (1952).

9. See, e.g., supra nn. 1,5.
10.
11.

12.

R.K.O. Pictures, Inc. v. Hissong, 123 N.E.2d 441 (1954).
Rd-Dr. Corp. v. Smith, 183 F.2d 562, cert. denied 340 U.S. 853, 71 S.Ct. 80, 95
L.Ed. 625 (1950). It seems that the broad rule laid down in the principal case,
that prior restraint on the freedom of speech is unconstitutional, would overrule
the decision in this case.
Supra n. 1.
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It appears that the tendency today is to allow the motion picture industry practically unrestrained freedom in the public exhibition of pictures but to hold that industry liable for abuses of that liberty. It appears that the decision of the principal case is consistent with this recent
trend and is a justifiable decision. In a democratic society like the United
States, this seems to be the better solution to the conflict since it is conceivable that a powerful body of censors could deprive not only the
motion picture industry of its right to free speech but also the right of
the American people to see, speak and hear sentiments without restraint.
RICHARD M. OLNICK

CONTRACTS INTER ABSENTES-THE DEPOSITED
ACCEPTANCE RULE-LOSS OF CONTROL v.
MEETING OF THE MINDS
Defendants made an offer by mail for the purchase of certain realty;
plaintiffs mailed their acceptance the following day. After mailing acceptance, but prior to its receipt, plaintiffs called defendants' attorney
and repudiated the contract. Plaintiff brought action to quiet title; defendants counterclaimed, seeking specific performance of the contract and
conveyance of the subject realty to them. The trial court found for plaintiffs. On appeal, the Second District Court of Appeal of Florida, confronted with a question apparently of first impression; held, reversed.1
An acceptance is effective upon mailing and not upon receipt.
There must be, both in practical and conceptual terms, a point in time
when a contract is complete. "For if the [offeror] is not bound by [his]
offer when accepted by the [offeree] till the answer [is] received, then
the [offeree] ought not to be bound till after [he has] received the notification that the [offeror has] received [his] answer and assented to it.
And so it might go on ad infinitum."'2 "When an offer is by mail and

the acceptance also is by mail, the contract must date either from the
mailing of the acceptance or from its receipt. In either case, one of the
parties will be bound by the contract without being actually aware of
that fact .... One of the parties must carry the risk of loss and inconveni-

ence." 3 But the question is, which party?
"It was early decided that the contract was completed upon the mailing of the acceptance." 4 This has become known as the "deposited ac1.
2.
3.

4.

Morrison v. Thoelke, 155 So.2d 889 (Fla. 1963).
Adams v. Lindsell, 1 Barn. & Ald.681, 106 Eng. Rep. 250 (K.B. 1818).
CORBIN, CONTRACTS §78 (1950).
1 WILUSTON, CONTRACTS §81 (3rd ed. 1957).
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ceptance rule" 5 and had its origin in Adams v. Lindsell in 1818,6 which
made no reference to "loss of control" or "agency." In later cases the
"deposited acceptance rule" was expanded and the "loss of control" of
a letter once it had been deposited became the operative fact of conclusive legal significance; the Post Office was said to be the agent of the
addressee. The court in the first leading American case, Mactier's Adm'rs
v. Frith,7 upheld the rule of Adams v. Lindsell and said, "All the authorities state a contract ... to be aggregatio mentium. Why should not
this meeting of the minds, which makes the contract, also indicate the
moment when it becomes obligatory?" But the court also said that ... a
letter written would not be an acceptance so long as it remained in the
possession or under the control of the writer." In Dunlop v. Higgens,s
the court wrote " . . . if the party accepting the offer puts his letter into
the post on the correct day, has he not done everything he was bound to
do? How can he be responsible for that over which he has no control?"
The "loss of control" element was in harmony with Adams v. Lindsell
until 1913 when the senders lack of control was changed by the postal
regulations which permit the withdrawal of letters from the mail. 9 In
Guardian National Bank v. Huntington County State Bank,'0 the court
said, "Under this regulation, when a communication is mailed, it is as
though it is intrusted to the sender's agent or servant for delivery, and is
subject to recall at any time before actual delivery." In Dick v. United
States,1 the United States Court of Claims, over a vigorous dissent, concluded that the Post Office was the sender's agent and that "delivery"
was incomplete so long as the acceptance had not been received. The
same court in Rhode Island Tool Co. v. United States12 extended the
principle that a contract was made only upon receipt of the acceptance
to pen-nit revocation of an offer after an acceptance had been posted but
prior to its receipt:
When this new regulation became effective, the entire picture
was changed. The sender now does not lose control of the letter
the moment it is deposited in the post office, but retains the
right of control up to the time of delivery. The acceptance,
5. For discussion and analysis on the rule see: Note 3, supra; Ashley, Contracts Inter Absentes, 2 COLUM. L. REV. 1 (1902) ; Winfield, Some Aspects of Offer and Acceptance, 55 L.Q.R. 499 (1939) ; Samek, A Reassessment of the Present Rule Relating to Postal Acceptance, 35 Aust. L.J. 38 (1961); C. L. Pannam MULR
2:388 MY '60; 43 GEO. L.J. 679 (1955) ; 54 MICH. L. REV. 557 (1956).

6. Supra n. 2.
7.

6 Wend. 103, 21 Am. Dec. 262 (N.Y. 1830).

8. 1 H.L.C. 381 (1848).
9. See Traders' Nat'l Bank v. First Nat'l Bank, 142 Tenn. 229, 217 S.W. 977
(1920); Fitzgerald v. W. F. Sebel Co., Inc., 295 F.2d 654 (1961); Ex Parte
Cote, L.R. 9 Ch. 27 (1873) ; 17 C.J.S. Contracts §52 (1939).

10.

206 Ind. 185, 187 N.E. 388 (1933).

11.

113 Ct. Cl. 94, 82 F. Supp. 326 (1949).

12. 130 Ct. Cl, 698, 128 F. Supp. 417 (1955).
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therefore, is not final until the letter reaches its destination,
since the sender has the absolute right of withdrawal from the
post office, and even the right to have the postmaster at the
delivery point return the letter at any time before actual delivery. .

.

. Therefore . . . under the new regulation, the Post

Office Department becomes, in effect, the agency of the sender
until actual delivery.
American JurisprudenceS points out that some courts deal with the
problem of the Post Office being an agent "[b]y treating the post office as
the agency of both parties ...." In Household Fire & CarriageAcc. Ins.
Co. Ltd. v. Grant14 one Justice, speaking for a majority, held a contract
complete upon posting acceptance and justified this with the observation,
inter alia, that the Post Office was a "mutual agent". However, the dif15
ficulty of an agent serving two masters has long been recognized.
Because of practice and precedent, it is the " . . . prevailing rule that

the offeree has power to accept and close the contract by mailing a letter of acceptance, properly stamped and addressed, within a reasonable
time. The contract is regarded as made at the time and place that the
letter of acceptance is put into the possession of the post office department."' 16 Attempting to align its jurisdiction with the majority adhering
to the "deposited acceptance rule", the court in the instant case recognized
the difficulty of reasoning on agency principles. Consequently, it looked
back to Adams v. Lindsell where the "deposited acceptance rule" originated:
The defendants must be considered in law as making, during
every instant of the time their letter was traveling, the same
contract is comidentical offer to the plaintiffs, and then the
7
pleted by the acceptance of it by the latter.'
"Loss of control" was not mentioned in Adams v. Lindsell, but rather, a
mailed offer was designated as "continuing" and found a meeting of the
minds upon the instant of posting assent. In the words of Williston, i"
" . . .when the acceptance was mailed, there had been an overt mani-

festation of assent to the proposal." The "deposited acceptance rule",
therefore, was not originally based on the "loss of control" element, and
the fact that the element of "loss of control" has been altered by Postal
13. 12 Am. Jur. Contracts §46 (1938) .
14. 4 Exch. Div. 216 (Ct. App. 1879).
15. Supra n. 10.
16. Note 3, supra. See also Burton v. United States, 202 U.S. 344, 26 S.Ct. 688, 50
LEd. 1057 (1905); Patrick v. Bowman, 149 U.S. 411, 13 S.Ct. 811, 37 L.Ed. 790
(1892); Tayloe v, Merchants Fire Ins. Go., 9 How. 390, 13 L.Ed. 187 (1850);
Watkins Co. v. Hill, 214 Ala. 507, 108 So. 244 (1926) ; Rowntree Bros. v. Bush,
28 Ga. App. 376, 111 S.E. 217 (1922).
17. Supra n. 2.

18.

Supra n. 4.
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Regulations does not, ipso facto, alter or effect the validity of the rule.
Thus, Florida has adopted the "deposited acceptance rule" in cases of
contracts inter absentes on the basis of the essential concept of manifest
intent and assent of contract law. By applying the language of the original
case 19 on the subject of acceptance by mail, the complications of applying
the law of Agency to the subject has wisely been avoided by the court.
REMER

C.

DANIEL

DOMESTIC RELATIONS-FATHER'S LIABILITY
FOR SUPPORT OF ADULT CHILD
In a proceeding for support by a mother to require the divorced
father to contribute to the support of their adult daughter, the trial court
entered an order requiring the father to contribute $40 per month to
support of the child. On appeal the District Court of Appeal of Florida,
First District, held, affirmed. The father was obligated to contribute
to the support of his adult child who had been mentally and physically
unable to care for herself since birth.'
A parental duty to support and maintain minor children is generally
recognized by American courts. Early cases in England and in some
American courts supported the view that this duty was a moral obligation only, and in the absence of statute no legal obligation rested on the
parent to support his child. 2 However, this view has been repudiated
by most American courts, and the prevailing view is that a legal duty
rests on the parent to support and maintain his minor child even in the
absence of statute requiring it. 3 This duty to provide support and maintenance is based on the child's presumed incapacity to care for itself.
The obligation normally ceases at the time the child obtains his majority, the presumption being that upon reaching majority he will be
capable of supporting and maintaining himself.
As a general rule a parent is under no legal obligation to support his
child beyond majority.4 This general rule of nonliability has been followed in the absence of statute even when the child was incapable of
19.

1.
2.

3.
4.

Supra n. 2.

Finchamn v. Levin, 155 So.2d 883 (Fla. 1963).
Mortimore v. Wright, 6 M. & W. 482, 151 Eng. Rep. 502

(1840); Hunt v.

Thompson, 4 111. 179, 36 Am. Dec. 538 (1841); Kelley v. Davis, 49 N.H. 187,
6 Am. Rep. 499 (1870); 39 Ams. JUR. Parent and Child §35 p. 631 (1942); 67
C.J.S. Parentand Child §15 p. 687 (1950).
Stark v. Hamilton, 149 Ga. 227, 99 S.E. 861 (1919); Hooten v. Hooten, 168 Ga.
86, 147 S.E. 373 (1929); Campbell v. Campbell, 200 S.C. 67, 20 S.E.2d 237
(1942); 39 AM. JUs. Parent and Child §35 p. 631 (1942).
39 AM. JUR. Parent and Child §69 p. 710 (1942); 67 C.J.S. Parent and Child
§17 p. 704 (1950).
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supporting itself.5 However, the now prevailing view is that the parental
duty to maintain the child remains practically unchanged when he
reaches majority if the child is either mentally or physically unable to
care for itself at that time.6 This extended obligation continues until
the necessity for support and maintenance ceases, i.e., until the child is
able to support and maintain himself.7 Some courts hold as a condition
precedent to imposing liability on the parent that the child must have
been incompetent upon reaching majority.8 A few courts require that
9
the child have remaind in the parents' home after attaining majority.
In a case at hand the defendant was the father of a twenty-five yearold daughter who had been an epileptic since birth and was mentally
and physically incapable of supporting and maintaining herself. The
daughter had never been married and lived with her mother who was
divorced from the father. The mother brought this action to require the
father to contribute to the support of the adult daughter. In the absence
of precedent in Florida case law and of a controlling statute the trial
court cited Perla v. Perla'° relying on the following obiter dictum as the
basis for their decision:
Generally, the obligation of a parent to support a child ceases
when the child reaches majority, but an exception arises when
the child is, from physical or mental deficiences, unable to
support himself."
By relying upon this statement as the basis for their decision, the
Florida court adopted the now prevailing view in American courts that
"Where a child is of weak body or mind, unable to care for itself after
coming of age .... the parental duties remain thereafter practically unColdingham Parish Council v. Smith, [1918] 2 K B. 90; Thiessen v. Moore, 105
Ohio St. 401, 137 N.E. 906 (1922); Beilstein v. Beilstein, 31 Ohio Op. 116, 43
Ohio L. Abs. 10, 61 N.E.2d 620 (1945); Murrah v. Bailes, 255 Ala. 178, 50
So.2d 735 (1951).
6. "The doctrine of liability in a father to support an incapacitated adult child seems
to have permeated the courts of this country, in many cases without any statutory enactment to support it. The obligation is set out in a great many cases,
often in those judicial expressions known as obiter dicta. In some cases the basis
of the liability is lack of emancipation. In others it is stated to be the moral
duty and it is indicated that the legal duty follows the moral duty. However vague
and unsatisfactory such statements are, it must be concluded, in view of the many
decisions so holding, that there is now a tendency in this country, whether based
upon local statutes or upon a modem judicial expansion of the common law, to
recognize a duty imposed upon a parent to support his incapacitated child." 185
Md. 586, - 45 A.2d 463, 465 (1946).
7. 39 AM. JUR. Parent and Child §§40, 69 (1942); 44 C.J.S. Insane Persons §74
p. 176 (1945); 67 C.J.S. Parentand Child §17 p. 704 (1950).
8. Mt. Pleasant v. Wilcox, 2 Pa. Dist. 628 (1893); Crain v. Mallone, 130 Ky. 125,
113 S.W. 67 (1908); Breuer v. Dowden, 201 Ky. 12, 268 S.W. 541 (1925);
Annot., 1 A.L.R.2d 926 (1948).
9. Crain v. Mallone, supra n. 8; Breuer v. Dowden, supra n. 8; Annot., 1 A.L.R.2d
921 (1948).
10. 58 So.2d 689 (Fla. 1952).
11. Id. at 690.
5.

'164]

"

CASE NOTES

521

changed, and . . . the parent's duty to support the child continues as
before."12

The basis for the parental duty of support, as mentioned before, is the
child's -presumed incapacity to support and maintain itself prior to majority. If this view be accepted, why should the obligation of support
cease merely upon the child's reaching the age of majority if the incapacity in fact still exists? The Florida court has recognized that majority is an arbitrary rather than an absolute status. As stated by Fuller13
ton, J., in Springstun v. Springstun:
Majority or minority is a status rather than a fixed or vested
right. While under the common law both men and women were
held to become sui juris on reaching the age of 21 years, the
rule was arbitrary in the sense that it was one of convenience
and necessity, as distinguished from a substantive rule of law.14
Moreover, the Florida court accepted the fact that the child may have
the same need of care after reaching majority as it did before, and,
having accepted this fact, the court has proceeded to place the responsibility squarely on the shoulders of the parent. The result is a decision
based on sound public policy as well as the natural relationship of parent and child. It is indeed a result that progressive social principles and
the dictates of humanity require.
THOMAS

H.

PITTMAN

ALIMONY DECREE-SOCIAL SECURITY
DISABILITY BENEFITS APPLIED TO SUPPORT
OBLIGATION
Plaintiff brought suit against his former wife, in which he sought cessation of support payments to their older child who, he alleged, had become self-supporting and also for an accounting of Social Security disability benefits paid to the former wife for their children. The marriage
of the parties had been dissolved and the father ordered to pay the
mother a specified amount weekly for support of their two children.
Subsequently, the plaintiff had become totally disabled and unable to
work, and in addition to his support payments under the divorce decree,
his former wife received $1,394.70 in Social Security benefits for the
children, none of which she credited toward the father's obligation under
the decree. The trial court relieved the father of payments for the older
12.
13.
14.

Annot., I A.L.R.2d 921 (1948).
131 Wash. 109, 229 P. 14 (1924).
Id. at -,
229 P. at 15.
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child but denied creditability for the Social Security disability benefits.
On appeal, the Georgia Supreme Court held, reversed.' Social Security
disability benefits received for the benefit of his children should be
credited toward the father's obligation under an alimony decree.
Since the case is one of first impression in the United States it requires
consideration of the purpose of alimony, the purpose of Social Security
disability benefits, and a review of cases in analogous situations.
The basic idea of alimony, and its sole purpose or function, is an allowance for the support 2 and maintenance 3 of the wife. It has been stated
that if a husband is making his wife a suitable and regular allowance that
this is a defense to her suit for separate maintenance. 4 The policy underlying alimony is not punishment for a wrongdoing husband, but rather,
to insure that where the wife is entitled to support, she will receive it
and not become a public charge. 5
Social Security disability payments represent money which the employee has earned during his employment and also that which his employer has paid for his benefit into a common trust fund under the Social Security Act. The purpose of this fund is to replace lost income because of the employee's inability to work or to provide substitute income in time of need.6 Thus, Social Security disability payments must be
considered as part of the whole of the husband's income.
Although the question of the creditability of Social Security disability
benefits paid on account of the husband's disability to his former wife
for the benefit of their children has not previously been ruled on, cases
are available in respect to analogous situations such as retirement benefits,
pensions, and military allotments. In ruling that Social Security retirement benefits from the account of a father to his dependent son displace
court ordered support payment, it was held that the payments made by
the federal government were earned in part by the father, and not altogether a gift from the government.7 Also, payments made by the United
States Government under the Servicemen's Dependent Act should be
credited against the serviceman's liability under the divorce decree for
amounts ordered to be paid by him for the child's support. To hold that
only the amount actually deducted from the check could be applied toward liquidation of the alimony judgment would be in direct conflict
with the intent of the act. 8 It is also held that the payment of allotment
1. Horton v. Horton, 219 Ga. 177, 132 S.E.2d 200 (1963).
2. 27A C.J.S. Divorce (1959).
3. 17 AM. JUR. Divorce & Separation §560 (1957).
4. 10 A.L.R. 2d 519 (1950).
5. Buehler v. Buehler, 373 Ill. 626, 27 N.E.2d 466 (1940).
6. 49 Stat. 620 (1935), 42 U.S.C.A. §301 (1957).
7. Cash v. Cash, 234 Ark. 603, 353 S.W.2d 348 (1962).
8. Brooks v. Brooks, 204 Ga. 412, 49 S.E.2d 881 (1948).
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checks are for the purpose of supporting the child. The husband contributes to them and is responsible for them, therefore, the check is
creditable in full for support payments under a divorce decree. 9 As a
general proposition, the pension of a husband may be properly considered
as a resource in determining the amount of alimony to be awarded the
wife. 10
In view of the underlying purpose of alimony-that the husband create an allowance for the support of the wife-and taking into account
that Social Security disability benefits are provided as a substitute for
the husband's income, there appears to be no reason why the payments
made to the wife should not be fully credited to the husband under
the divorce decree.
H. L. BYRD, JR.

TORTS-ASSUMPTION

OF RISK-LANDOWNER

Plaintiff, a social guest in defendant's home, sued for injuries received
when defendant negligently struck plaintiff with a golf club while demonstrating the proper swing on the host's lawn. The trial court denied
plaintiff recovery on the ground that the defendant owed to plaintiff only
the duty to refrain from wilfully and wantonly injuring the plaintiff, as
the latter was a mere licensee' and such is the only duty of a landowner
to a licensee. On appeal the Supreme Court of Washington reversed, saying that regardless of the technical classification of the guest, when his
presence becomes known the significance of that classification disappears,
and he is owed the duty of reasonable care regardless of his status on the
2
land.
From the outset it should be noted that the case deals with affirmative
conduct of the landowner as distinguished from the condition of the
premises. 3 The overall view of the state courts in the United States, in9. Hinton v. Hinton, 211 Ark. 159, 199 S.W.2d 591 (1947).
10. 22 A.L.R. 2d 1423 (1952).
1. PROSSER, TORTS §47 (2d ed. 1955) : "Thus all the decisions are agreed that a social
guest, however cordially he may have been invited and urged to come is not in
law an invitee, but is nothing more than a licensee, to whom the possessor owes
no duty of inspection and affirmative care to make the premises safe for his visit."
2. Potts v. Amis, Wash.
, 384 P.2d 825 (1963).
3. 65 C.J.S. Negligence §35 (d) p. 496 (1950) : "A social guest on the host's premises
or in his home must take the premises as he finds them, with no greater right
than a mere licensee with respect to the host's liability for injuries to the guest."
"'Accordingly, in the absence of statutes imposing such duty, the owner . . . is
ordinarilv tnder no duty to use ordinary care to make or keep the property or
premises in a reasonably safe condition for the use of licensees or to keep the usual
condition of the premises tip to any particular standard of safety .... "
Accord: Briggs v. Baer, 320 Ill. App. 597, 51 N.E.2d 799 (1943); Cograve v.
Malstrem 127 N.J.L. 505, 23 A.2d 288 (1941) ; Roth v. Prudential Life Ins. Co.
of New York, 266 App. Div. 872, 42 N.Y.S.2d 592 (1943) ; Prier v. Atlanta Enter-
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dicates that this case follows the majority holding.4 One point which was
not discussed in the case, and apparently not raised by counsel, would
possibly have been a plausible argument in defendant's favor. This is the
doctrine of assumption of risk.
Three elements constitute assumption of risk. They are (1) a hazard
or danger inconsistent with the safety of the guest; (2) knowledge and
appreciation of the hazard by the guest; and (3) acquiescence or a willingness to proceed in the face of danger. 5 Although it would be possible
to argue the above three elements in the principal case, it should be
pointed out that the assumption of risk doctrine commonly has not been
applied to negligent activities. For instance it has been held that a nonnegligent plaintiff riding on the running board of a car or bus may recover for injuries resulting from the mis-handling of the vehicle by the
driver. 6 Thus, the doctrine appears to be applicable only if the defendant's negligence has "taken the form of non-feasance or part misfeasance resulting in a dangerous condition which the plaintiff had an
opportunity to avoid, but did not." 7 Again, then, the key to defeat of
this defense is the actual affirmative negligent conduct of the defendant.
The 'Georgia law is in accord with the principal case. Code section
105-402 provides in part as follows:
A licensee is a person who is permitted expressly or impliedly to
go thereon merely for his own interest, convenience or gratification. The owner of such premises is liable to a licensee only
for wilful or wanton injury.
At first blush it appears that this code section is in direct contradiction
to the principal case. However, the Georgia Supreme Court handled
the issue by stating that this statute merely applies to liability as owner
and does not apply to an independent tort of the owner so as to limit
liability to wilful and wanton negligence.8 It would be hard to attack
prises Inc., 66 Ga. App. 464, 17 S.E.2d 902 (1941); Leach v. Inman, 63 Ga. App.
790, 12 S.E.2d 103, 104 (1940); Freeman v. Levy, 60 Ga. App. 861, 55 S.E.2d 61
(1939) ; Ricks v. Boatwright, 95 Ga. App. 267. 97 S.E.2d 635 (1957).
4. Morton v. Schultz, 130 Cal. App. 2d 488, 279 P.2d 103 (1955). (Owner of dog
causing the injury can't escape liability on the grounds that the injured woman, as
the owner's social guest, was a mere licensee.) ; Weighmink v. Harrington, 274
Mich. 409, 264 N.W.845 (1936). (Where owner of premises knows or in exercise
of ordinary care should know of presence of trespasser or licensee, he is bound
to use ordinary care to prevent injury to him arising from active negligence.) ;Accord: Babcock & Wilcox Co. v. Nolten, 58 Nev. 133, 71 P.2d 1051 (1937); Carney
v. Buyea, 65 N.Y.S.2d 902, 271 App. Div. 338 (1946), appeal denied, 68 N.Y.S.2d
446, 271 App. Div. 949 (1947).
5. Knipfer v. Shaw, 210 Wis. 620, 246 N.W. 328 (1933).
6. City Ry. v. Lee, 50 N.J.L. 435, 14 A. 883 (1888); Parks v. St. Louis & S. Ry., 178
Mo. 108, 77 S.W. 70 (1903). Contra: Harding v. Philadelphia Rapid Transit Co.,
217 Pa. 69, 66 A. 151 (1907).
7. Keeton, Assumption of Risk and the Landowner, 20 Trx. L. RrV. 569 (1942).
8. Atlanta & W.P.R. Co. v. Wise, 190 Ga. 254, 95 S.E.2d 63 (1940).

1964]

CASE NOTES

the soundness of this decision and all that can be said is that the statute
should be revised to include the distinction of liability concerning the
condition of the premises and the affirmative acts of the landowner.
HARRISON BOB PRESTON

TAXATION-HOMESTEAD EXEMPTIONREFUGEES
Appellant, Cuban refugee, sought to compel the allowance of a homestead exemption as provided for under the Florida Constitution.1 He
and his wife were admitted to Florida by virtue of a temporary visa, and
after purchasing their home, asserted an intention to remain there permanently. The Florida Supreme Court held that "a citizen and former
resident of a foreign country who is here under the authority of nothing
more than a temporary visa, because such person has no assurance that
he can continue to reside in good faith for any period of time in this
country, cannot 'legally,' 'rightfully' or in 'good faith' make or declare
2
an intention which he has no assurance he can fulfill or carry out."
The court in the instant case concedes that citizenship is not a prerequisite for claiming the homestead exemption, 3 in accordance with the
14th amendment to the Constitution of the United States. 4 Yet they insist that a person claiming the exemption have the "freedom and right
with certainty to make and declare a bona fide intention of permanent
residence" 5 as required by the Florida statute. 6
The respective requirements of domicile and residence, which are essential elements of the exemption, vary. But "apart from statutory regulation, no particular period of residence is required to establish domicile,
and any residence, however short, will suffice when coupled with intent ...... 7 Domicile is based on intention and the claimant's choice is
final if made in good faith.8 The general view involving refugees is that
FLA. STAT. ANN. CONST. art. X, §7: "Every person who has the legal title or
beneficial title in equity to real property in this State and who resides thereon
and in good faith makes the same his or her permanent home, or the permanent
home of another or others legally or naturally dependent upon said person, shall
be entitled to an exemption from all taxation .... "
2. juarrero v. McNayr, 157 So.2d 79, 81 (Fla. 1963) .
3. Smith v. Voight, 158 Fla. 366, 28 So.2d 426 (1946); In re Trammell, 5 F.2d
326 (1925).
4. Bayitch, Aliens in Florida, 12 U. MIAMi L. REv. 155 (1958).
5. Supra n. 2.
6. Section 192.14. FLA. STAT. ANN.: "The words 'permanent home' ...
mean only
that place which the person claiming the exemption may rightfully and in good
faith call his home to the exclusion of all other places where he may, from time
to time, temporarily reside."
7. Bartlett v. Buckner's Adm'r., 265 Ky. 747, 97 S.W.2d 805 (1936).
8. Wade v.Wade, 93 Fla. 1004, 113 So. 374 (1927).
1.
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the refugee retains the domicile which he left unless an intention is
shown to acquire a new domicile of choice in the place of refuge. 9 To
effect a change in domicile, a new residence must be acquired with the
intent of residing there permanently, or at least indefinitely.' 0 A floating
intention to return at some future and indefinite time does not destroy
the new domicile."
The significance of intent is readily seen and it is upon this point that
the instant case turns. The intent must be "bona fide" or in "good
faith." Bona fide implies honesty and good faith. 12 Good faith in turn
is defined to be honesty of intention, and freedom from knowledge of
13
circumstances which ought to put the holder upon inquiry.
The principle in the instant case appears sound. It does not seem to
change the law, but rather to broaden to some extent the interpretation
of good faith.
GEORGE C. KELLEY III

APPELLATE REVIEW-LAW OF THE CASE
Plaintiff brought an action for recovery of a penalty and attorney's
fees from defendant, a life insurance company, alleging bad faith in dedefendant's denial of liability for double indemnity benefits. Trial court
judgment was for the plaintiff. The Court of Appeals affirmed the trial
court's denial of defendant's motion for a new trial. The court's grounds
were that it had held on a prior appeal of the same case that the question of penalties and attorney's fees was a jury question and that because
that holding was "the law of the case" it would not permit readjudication of the question.' The Supreme Court granted certiorari and reversed
the judgment, 2 holding that even though the Court of Appeals' ruling
to the effect that if the plaintiff proved her allegations the jury might
find bad faith on the defendant's part, was the law of the case, plaintiff still had to prove the bad faith she alleged, and show that she had
complied with the requirements of a "demand" for payment under Section 56-706 of the Code of 1933, which she had failed to do.
The law of the case rule, generally stated, is that in subsequent proceedings of a case, once decided by an appellate court, in which the
evidence and facts are substantially the same, the appellate court's prior
9.

10.
11.
12.
13.
1.
2.

Weaver v. Norwood, 59 Miss. 665 (1882).

Croop v. Walton, 199 Ind. 262, 157 N.E. 275 (1927).
Cunningham v. Spurway, 50 Ga. App. 550, 178 S.E. 762 (1935).
Weber Showcase & Fixture Co. v. Waugh, 42 F.2d 515, 521 (1930).

Cochran v. Fox Chase Bank, 209 Pa. 34, 58 A. 117, 118 (1904).
Life Ins. Co. of Georgia v. Burke, 107 Ga. App. 621, 131 S.E.2d 206 (1963) .
Life Ins. Co. of Georgia v. Burke, 219 Ga. 214, 132 S.E.2d 737 (1963).
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adjudication of matters, questions, points, or issues will be controlling
on subsequent trials and reviews of that case.3 The basis of this rule is
its beneficial effect of decreasing the amount of litigation in the courts.
This is true since under it, matters which have previously been determined by an appellate court on the same set of facts in a prior appeal
of the same case cannot be considered or relitigated in subsequent proceedings. 4 The rule is, therefore, one of court policy and not inflexible
law. 5 It differs from res judicata in that it relates only to questions of
law and operates only on subsequent proceedings of the same case.6
Application of the rule is especially appropriate in cases which are
remanded by an appellate court with specific directions to the lower
court as to disposition to be made of the case.7 In the instant case, the
Court of Appeals on the first appeal held that the question of attorney's
fees and bad faith on the part of the defendant was a jury question.8
In accordance with this holding the trial judge allowed the question to
go to the jury and denied defendant's motion for a new trial after a
verdict for the plaintiff. The Court of Appeals affirmed the trial court's
denial of that motion without relitigating the issues under the rule of the
law of the case.9 The Supreme Court said, however, that while the
Courts of Appeals was correct in ruling that its decision based on defendant's general and special demurrers in Burke v. Life Ins. Co. of
Georgia,o was the law of the case concerning the question of penalty
and attorney's fees as a jury question, "the majority . . . is .

. .

gravely

in error as to the extent of its rulings."
The law of the case rule encompasses and applies to all points and
issues covered by the first appeal or necessarily involved or implied in
determination of those points and issues." The lack of special notation
in the court's opinion of points and issues necessarily implied or involved in the determination does not negative the effects of the conclusiveness of the determination.' 2 It has been held by some courts that
the rule extends to all points or issues which might have been raised.' 3
The Supreme Court of Georgia so held in Lowe v. City of Atlanta.14
The error found by the Supreme Court in the ruling of the Court of
3. 5B C.J.S., Appeal and Error §1964 (1958).
4. Id. at 556, n. 76.10.
5. Ibid.
6. 30A AM. JUR., Judg. §331, p. 378 (1958).
,7. 5B C.J.S., Appeal and Error §1964, p. 554 (1958) .
8. Life Ins. Co. of Georgia v. Burke, 104 Ga. App. 865, 123 S.E.2d 426.
9. Life Ins. Co. of Georgia v. Burke, 107 Ga. App. 621, 131 S.E.2d 206.
•10. 104 Ga. App. 865, 123 S.E.2d 426.
11. 5B C.J.S., Appeal and Error §1964, p. 558 (1958).
12. Id. at 559.
13. Ibid.
14. 194 Ga. 317, 21 S.E.2d 171.
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Appeals in Life Ins. Co. of Georgia v. Burke,15 was based on this exact
point. Defendant's general demurrer denied liability for double indemnity on the ground that by the construction of the double indemnity provision urged by defendant, the provisioh was not in effect when plaintiff's husband, the insured, died. Defendant's special demurrer to the
allegation of bad faith was based on the premise that if defendant did
not owe the double indemnity benefit, no bad faith was shown by refusing to pay more than the face amount ($1034) of the life policy.
The: Court of Appeals found that by its construction of the provision, 16
the provision was in effect at the time the plaintiff's husband died. It
overruled the trial court's sustainment of defendant's general demurrer
on this finding.17 The court then said, "[I]n view of division 3 of this
opinion, whereunder the defendant might be liable to the petitioner in an
.amount greater than $1,034 the question of penalty and attorney's fees
is a jury question. Therefore, the court erred in sustaining this special
demurrer."' 8 At the subsequent trial defendant raised the issue of a new
and novel question 19 between the parties which had not previously been
decided by the state appellate courts as a defense to the allegation of bad
faith. 20 The majority of the Court of Appeals held 2 ' that the effect of
defendant's raising such an issue as a defense had been considered in
overruling defendant's special demurrer on the prior appeal, 22 although
such consideration was not mentioned in the opinion. If the issue had
been adjudicated, the verdict was authorized and had to be affirmed under
the rule of the law of the case. The Supreme Court in review 23 held
that the issue of a new and novel question was not considered in the
prior adjudication. The court emphasized that the overruling of defendant's special demurrer by the Court of Appeals was based on consideration of: (1) that defendant's special demurrer urged only that no
bad faith was shown by the petition because the petition showed no
greater debt was owed by defendant than the face amount of the policy;
15.

107 Ga. App. 621,131 S.E.2d 206.

16. Only two other cases in the U.S. have defined "premium paying period" which
is the key to interpreting the benefit provision. See Hubach v. Mid-Continent
Life Ins. Co. 228 Ark. 926, 311 S.W.2d 307; American Cent. Life Ins. Co. v.

American Trust Co., 6 Cir., 5F 2d 71.
17.

Life Ins. Co. of Georgia v. Burke, 104 Ga. App. p. 870, 123 S.E.2d 430.

18. Id. at 871, 123 S.E.2d 431.
19. The question was that of the proper construction of the double indemnity provision of the policy.
20. " ...
defendant has not acted in bad faith or been stubbornly litigious, or

given plaintiff unnecessary trouble and expense ... the true meaning of the contract being in doubt, and the legal principles governing its construction having
been differently decided and applied by the appellate courts of different states."

Northwestern Mutual Life Ins. Co. v. Ross, 63 Ga. 199.
21.
22.
23.

Life Ins. Co. of Georgia v. Burke, 107 Ga. App. 621, 131 S.E.2d 206.
Life Ins. Co. of Georgia v. Burke, 104 Ga. App. 865, 123 S.E.2d 426.
Life Ins. Co. of Georgia v. Burke, 219 Ga. 214, 132 S.E.2d 737.
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the court's ruling whereby defendant might owe more than the

24
face amount of the policy.

Submitted: There is no conflict between the Supreme Court's holding
in this case and its holding in Lowe v. City of Atlanta25 concerning the
extension of the law of the case rule to all points or issues which might
have been raised on the prior appeal. As pointed out by Judge Eberhardt in his dissent,2 6 the defendant's demurrer to the plaintiff's allegations of bad faith, being a special demurrer, could raise no issues other
than those set forth in the demurrer itself. The only issue raised by that

demurrer was whether or not defendant could be liable for bad faith
penalties if it were shown he owed more than the face amount of the
policy. Judge Eberhardt stated in his dissent, "Nothing was said about
the effect of litigating a new or novel question or whether defendant had
reasonable ground for contesting the matter, and these issues were not
adjudicated. Nor did our opinion have the effect of excluding them as
proper issues when the judgment was reversed and sent back for further
disposition in the trial court."
JOHN C. WALDEN
24.
25.

26.

See quote footnoted as 15 above.
See note 14 above.
Life Ins. Co. of Georgia v. Burke, 107 Ga. App. 625, 131 S.E.2d 210.

