
ADMINISTRATIVE LAW

By MAURICE S. GULP*

This fourteenth annual report and survey of the legislative and ju-
dicial developments is marked by the absence of much significant
development. The volume of legislation and judicial decisions was
small. Perhaps the statute authorizing the formation of an integrated
bar is of the most potential significance.'

The dearth of judicial development re-emphasizes a previous as-
sertion that early and thorough development of administrative law
and procedure in Georgia must come through legislation.2

Since Georgia has no general administrative procedure act, the
provision for appropriate administrative procedure should be a con-
sideration whenever new administrative regulation is contemplated
or whenever the significant admendment of existing agency legis-
lation is under consideration. This manner of development pro-
duces marked variations in statutory procedure among administrative
agencies in Georgia and necessarily required consideration of admin-
istrative law and procedure on an agency to agency and an officer to
officer basis.

This report is limited to a consideration of the legislative and ju-
dicial developments in administrative law in 'Georgia. The substantive
and procedural rules, regulations, or orders of agencies and officers
are not discussed unless they are involved in some specific litigation
which came before the Georgia appellate courts during this reporting
period.

NEW LEGISLATION

A number of new acts materially expanded the scope of adminis-
trative authority through rule making powers and licensing. These
included seven new areas of regulation and the amendment in one
or more material aspects of twelve existing regulatory statutes.

The new Georgia Real Estate Investment Board Act 3 is in replace-
ment of a previous statute4 which expired on December 31, 1962.
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1. Ga. Laws, 1963, p. 70.
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3. Ga. Laws, 1963, p. 34.
4. Ga. Laws, 1960, p. 1154.
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While its purpose is to provide uniformity control over loans and
investments by the state retirement system or funds, it directly affects
prospective borrowers by the requirement that the borower apply to
the newly created Real Estate Investment Board for approval of any
commitment or investment loan. The system or fund is not required
to lend to any given applicant, but it can lend only to borrowers
which have first been approved by the Board. The Board has dele-
gated to it extensive rule-making, investigative, and form and pro-
cedure prescribing power.5

The new act 6 concerned with the regulation of the occupation of
cosmetology is very comprehensive. It creates a State Board of Cos-
metology to administer the new law, with certification, inspection
and licensing powers over individual practitioners, examinees, teach-
ers of the subject, beauty shops, salons, beauty schools and colleges,
and schools of cosmetology. It establishes examinations for the certifi-
cation of students and the licensing of teachers of the subject. The
statute vests in the Board extensive rule making power to prescribe
sanitary conditions in all covered establishments and schools and to
revoke licenses after an administrative hearing for violations. 7

The Act contains a "grandfather" clause for automatic licensing of
all existing practitioners, establishments, and schools in operation
at the effective date of the act, provided application is made and fee
paid within 6 months of its effective date.8

Violation of prohibited acts is punishable as a misdemeanor. There
is no provision for judicial review of any acts of the Board.

An event of utmost significance to the Bar of Georgia is the act
authorizing the Supreme Court of Georgia to establish a self-govern-
ing bar association to be called the "State Bar of Georgia.'' 9 The
general tenor of the Act allows the Supreme Court to establish rules
and regulations for the government of the Bar and the licensing of
members of the legal profession. An interesting exception to the gen-
eral freedom of the court to adopt governing rules is the elective op-
portunity of a respondent in disbarment proceedings to have any ma-
terial issues of fact determined by a jury in the superior court of the
county of his residence.' 0

The new Children and Youth Act"' creates an autonomous division
for Children and Youth and a State Board for Children and Youth,

5. Ga. Laws, 1963, §3, p. 35.
6. Ga. Laws, 1963, p. 45.
7. Ga. Laws, 1963, §5, p. 47; §12, p. 51.
8. Ga. Laws, 1963, §15, p. 54.
9. Ga. Laws, 1963, p. 70.

10. Ga. Laws, 1963, §3, p. 71.
11. Ga. Laws, 1963, p. 8 1 .
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within the Department of Family and Children Services. Of interest to
public and private agencies is the fact that the Division maintains con-
trol over a placed child or youth and has power to inspect periodically
all agencies whose facilities it uses. While the act excepts the rights,
powers and privileges of previously chartered institutions and protects
their charters against revocation, it does provide for the annual lic-
ensing of all child welfare agencies in accordance with procedures,
standards, rules and regulations established by the Board which it
authorizes the Board to develop.1 2

The Division decides whether to issue a license for a one year period
and if the license is denied, written notice must be given to the appli-
cant by registered mail. There is a further right to an administrative
hearing before the Board after timely demand. After written notice
to a licensee, the Director may revoke a license except as noted
above. His decision is reviewable by the Board upon written request.
The Board is authorized to appoint an ad hoc body called a "Commit-
tee" to hold a hearing and decide a matter before it. Any decision of
the Board or a Committee when used is subject to judicial review in
the county where the agency is located. Review is de novo in the
superior court. The final judgment of the superior court is reviewable
in the manner of any civil action.13

A new citrus fruit regulatory act14 is designed to provide classifica-
tion, grade and standard designations for any citrus fruit offered for
sale, held for sale or used in food preparation for service to the pub-
lic. This involves the certification of all dealers, brokers and food serv-
ers concerned with the regulated activities relative to citrus fruit and
vest power in the Commissioner of AgTiculture to establish grades
and standards of citrus fruit and requires definite labeling. The ad-
ministrative powers vested in the Commissioner include inspections
of fruit and places of business and the issuance of stop-sale and stop-
use notices and orders. Violations of the statutes and rules and regula-
tions of the Commissioner issued under the act constitute rnisde-
meanors. In addition the Commissioner may revoke the certificate of
any dealer violating the acts or regulations and may apply to the
superior court for a statutory injunction against violations as well as
compel compliance with the positive requirements of the act and
any rule or regulation issued under it.

The new Claims Advisory Board has been created' 5 to serve as a
"sifting" agency to investigate any claims against the State and to rec-

12. Ga. Laws, 1963, §14 (a), p. 110.
13. Ga. Laws, 1963, §14 (i) ,p. 112.
14. Ga. Laws, 1963, p. 125.
15. Ga. Laws, 1963, p. 624.
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ommend a disposition of the claims. It is significant that this act
provides that any resolution relative to a claim must be introduced
in the House of Representatives. No resolution may be filed unless
a notice of claim has been filed with the Advisory Board on or prior
to November Ist for the year immediately preceding the filing of a
resolution. When a resolution is in fact introduced a copy goes to
the Board for action. It is required to give notice to applicant and
hold a hearing if requested. Though presentation to the Board is a
necessary foundation for the passage of a resolution allowing a claim,
the Board's recommendation is wholly advisory. 16

A significant new act 17 requires all sellers of small firearms (less
than 15 in. in length) except casual sales between individuals, to ob-
tain annual vendors licenses. There appears to be no requirement
for obtaining a license except payment of the fees. However, existing
licenses may be revoked for non-payment of annual fees, for fraud,
for wilful misrepresentation or a determination of guilt of a crime
involving moral turpitude. Prior to the revocation, except for non-
payment of the fee, notice of the charges and the time and place of
hearing must be accorded to the licensee. The Department of Public
Safety may revoke the license.' s While the statute provides no con-
crete provision for judicial review, it does state that the statute was
not intended to bar the right of appeal to the superior courts.' 9

AMENDATORY REGULATION

The Motor Vehicle Certificate of Title Act 20 was amended to au-
thorize an important change. 21 It requires the Commissioner to estab-
lish a hearing board to consider claims and complaints of injured
persons aggrieved by acts or omissions of the office in administering
this statute.

The legislature very extensively amended existing statutes relative
to barbers and hairdressers.2 2 This amending act could appropri-
ately have been enacted as a completely new statute. This statute does
for barbers, barber instructors, barber shops, and barber schools much
of that which was accomplished by the contemporary statute dealing
with cosmetology. The discussion under that topic, tnder new legisla-
tion, is just as applicable here with proper adjustments for terminol-
ogy and need not be repeated.

16. Ga. Laws, 1963, §41, p. 625.
17. Ga. Laws, 1963, p. 652.
18. Ga. Laws, 1963, §§7, 9, 10, pp. 654, 655.
19. Ga. Laws, 1963, p. 655.
20. Ga. Laws, 1961, p. 69.
21. Ga. Laws, 1963, §29, p. 33.
22. Ga. Laws, 1963, p. 56.
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The legislature amended the code provisions relative to the prac-
tice of optometry by adding2 3 the new code sections, 84-111OA and
84-1110B. Section 84-1110A expressly authorizes the State Board of
Examiners in Optometry to adopt and enforce rules and regulations to
carry out the provisions of the act and "regulate the practice of op-
tometry as a profession in conformity with and in compliance with
professional standards." Section 84-IIIOB assures judicial review of the
Board's acts in granting, refusing to grant, refusing to renew, and re-
voking or refusing to revoke a license. The appeal is to the superior
court of the county of the applicant's residence in the manner of
appeals from the court of ordinary to the superior court. 24

On January 1, 1965, the newly adopted substitute for Article XVII
of the Uniform Act Regulating Traffic on Highways becomes effec-
tive. 25 It provides for stringent annual inspections of all vehicles. The
Director of Public Safety may suspend the registration of any vehicle
which is in such an unsafe condition as to constitute a menace to
safety after notice, demand and refusal to equip as the statute re-
quires or for a refusal to obtain an inspection certificate. The Di-
rector may license official inspection stations. Initial inspections must
be made prior to July 1, 1965. Under this statute the Department
of Public Safety may order an inspection at any time. The Director
has power to make necessary rules and regulations for the administra-
tion and enforcement of the inspection provisions of the statute.

The amendment of the 'Georgia Industrial Loan Act 26 authorized
the Commissioner to issue rules and a regulation consistent with the
Act after public notice and hearing in a revised section 6a. Section
9 is amended to allow the change of location of a place of business.
Section 11 permits the holding of examinations outside the state capi-
tol after mutual agreement of the parties. Section 12 had been ex-
panded to allow revocation or suspension of a license for violation
of any rule or regulation of the Commissioner or the terms of a cease
and desist order issued under section 11. The appeal to the superior
court authorized by section 13 is not disturbed.

An amendment of the act 27 governing the dental hygienists provides
that the examination fee is non-refundable and also provides that a
license may be suspended for non-payment of the annual license fee
and if not reinstated within 12 months, the license may be revoked.

23. Ga. Laws, 1963, p. 214.
24. Ga. Laws, 1963, p. 215.
25. Ga. Laws, 1963, p. 333.
26. Ga. Laws, 1963, p. 370.
27. Ga. Laws, 1963, p. 438.
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Reinstatement then can be had only by taking the examination and
paying the fee.

The Registration of Trade-Marks Act 2s was amended to permit the
registration of service-marks and to accord them identical treatment
as was accorded to the Trade-mark under the previous law.29

While in form a new act, the Georgia Liming Materials Act of
196330 is very similar to a statute on the same subject passed in 1959.31
It sets forth similar standards, registration, licensing, and rule and
regulation-making authority. Section 8 provides for an administrative
hearing prior to reporting a violation to a court for prosecution.
Also a stop-order procedure exists. Administrative fines for violation
of standards are authorized and power to assess is vested in the Com-
missioner.

Chapter 13-9 of the code was amended to require every bank to
obtain a permit to commence business from the Superintendent of
Banks before transacting any business. The superintendent is required
to examine the bank to determine that the necessary capital is paid
in cash before a permit may be granted. 32

The act3 3 relating to the payment of education grants was amended
materially.34 Applications for grants are to be made to the local
boards of education. Where applications are denied, there is a right
to a hearing before the board and after final determination by the
local board, there is a right of appeal to the State Board of Educa-
tion.

The Driver Responsibility Law was amended to change the acci-
dent reporting requirement and the suspension rules applicable
to drivers unable to establish financial responsibility. A fee must
now be paid before the reinstatement of the license and registra-
tion.35

The statute36 relating to general provisions concerning banks and
banking were amended to permit establishment of offices and fa-
cilities in unincorporated areas. The application to establish a bank
office or facility is made to the Superintendent of Banks. This officer
must make certain before granting the permit that the public need

28. Ga. Laws, 1952, p. 134.
29. Ga. Laws, 1963, p. 463.
30. Ga. Laws, 1963, p. 499.
31. Ga. Laws, 1959, p. 306.
32. Ga. Laws, 1963, p. 511.
33. Ga. Laws, 1961, p. 35; Ga. Laws, 1926, p. 552.
34. Ga. Laws, 1963, p. 514.
35. Ga. Laws, 1961, p. 593.
36. GA. CODE, Ch. 13-2; Ga. Laws, 1960, p. 67.
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and advantage will be promoted and the determination of the super-
intendent is final as to that application. 7

JUDICIAL DECISIONS

FAIR HEARING

A case involving the tenure of a school teacher emphasizes the
basic requirements of due process of law, 8 and the necessity for an
administrative body to observe the statutory procedures prescribed
for it in order to satisfy due process of law. Under the statute a teach-
er who had acquired tenure could not fail of re-employment without
having been given notice and an opportunity for a hearing.39 This

teacher was not retained by the Board, and subsequent to this dis-
charge, the Board attempted to give her notice and an opportunity

for a hearing. The Supreme Court held that the late notice did not
comply with the statute and that a failure to observe the precise
terms of the statute in this situation amounted to a denial of due

process of law under the Georgia Constitution. 40

ADMINISTRATIVE AGENCY FINDINGS

A workmen's compensation case stresses the importance of findings
in support of an agency decision. The findings must be derived from
the evidence presented at the administrative hearing, either from
the hearing record or from depositions. Findings which are based
on speculation or conjecture cannot sustain an order.41

AGENCY REHEARINGS

A basic rule of administrative procedures insists upon strict observ-
ance of an agency's procedures set out in its statute. Some statutes

expressly provide an opportunity for a rehearing. A zoning decision 42

illustrates the fact that an administrative agency has no residual pro-
cedUral powers. It cannot grant a rehearing in the absence of specific
statutory authority. Thus an order resulting from a rehearing ordered
solely on the agency's own initiative is void.

FEDERAL AGENCY INTERPRETATIONS

A Supreme Court decision 43 points up the importance of federal
administrative agency determinations in state litigation, where the

37. Ga. Laws, 1963, p. 602.
38. Marmon v. Board of Education, 218 Ga. 48, 126 S.E.2d 217 (1962).
39. Ga. Laws, 1949, pp. 1435-1460.
40. GA. CODE ANN., §2-103; GA. CONST., art. I, §1, par. 3.
41. Frith v. Liberty MuLtual Ins. Co., 107 Ga. App. 285, 129 S.E.2d 812 (1963).
42. Black v. Westside Development Co., 106 Ga. App. 378, 126 S.E.2d 901 (1962).
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federal agency's position is paramount in its authority over a matter.
Thus an interpretation of the Interstate Commerce Commission that
a motor carrier tariff filed with it by interstate carriers was valid is
binding upon the Georgia courts in litigation between a carrier charg-
ing the proper tariff rate and a shipper.44

ENFORCEIENT OF ADMINISTRATIVE RULES AND REGULATIONS

Harvey v. Flatman5 solved the procedural problem of the proper
party plaintiff when an agency takes the initiative to secure an in-
junction against the violator of its rules. The Supreme Court held
that the Georgia Board of Architects could properly bring a petition
for an injunction under its statute46 through its individual members
alleging that they were acting in their official capacities.

JUDICIAL REVIEW

EXHAUSTION OF LEGAL REMEDIES

The sound and well-established doctrine of judicial administration,
that the administrative process must be fully utilized prior to ju-
dicial intervention or review, is illustrated by the Supreme Court de-
cision of O'Callahan v. Aikens.47 In this case there was an obvious
failure to take an administrative appeal from the agency which had
original and primary jurisdiction. 48 Waller v. Conner49 applied the
"exhaustion" rule to a situation wherein the remedy at law included

a statutory administrative hearing before the Director of the Depart-
ment of Public Safety, followed by an opportunity to appeal the de-
cision of the Director denying the petitioner's return of his auto tag
and driver's license, to the superior court. It affirmed a decision
denying a petition for an injunction to compel the return of these
items.

Many statutes state that findings of fact made by administrative
agencies if supported by evidence or competent evidence may not be

43. Belk-Matthews Co. v. Great Southern Trucking Co., 218 Ga. 610, 129 S.E.2d
765 (1963).

44. It is interesting that the I.C.C. interpretation was concerned with an analogous
case involving the same tariff in John H. Swisher & Sons, Inc. v. R. C. Motor
Lines, Inc., 67 MCC 198. This situation then illustrates the application of a
doctrine similar to that of res judicata, with a court considering an admin-
istrative precedent as binding upon it in an analogous case.

45. 217 Ga. 764, 125 S.E.2d 55 (1962).
46. GA. CODE ANN. §84-322.
47. 218 Ga. 46, 126 S.E.2d 212 (1962).
48. A local school system did not act favorably on an application for a grant

under the Grants for Education Act as it existed in 1961 (Ga. Laws, 1961, p.
36). Applicant brought a mandamus action without having previously re-
quested the State Superintendent of Schools to review the denial.

49. 218 Ga. 633, 129 S.E.2d 845 (1963).
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disturbed by a reviewing court. The Georgia workmen's compensa-
tion statute is very clear on the matter of affirming an order which
is supported by any competent evidence. Numerous cases applied the
rule to sustain grants of an award.50 The evidence issue is nearly
always involved in an appeal, and occasionally an order is reversed
because there is insufficient evidence to sustain itY

In one case52 the Court of Appeals affinned a denial of an award
by applying the rule that a failure to make a finding concerning the
establishment of an exception or excuse for not having complied with
a statutory time limit, was tantamount to a finding that none was ap-
proved. To buttress its affirmance of the Board's order, the court stated
that it would not disturb the denial where the evidence did not de-
mand a finding.

MANDAMUS

In the absence of a statutory judicial review proceeding, the man-
damus remedy is a potential method of obtaining judicial review. It
was an effective device to secure judicial review in Marmon v. Boad
of Education,53 already discussed. Here there was "no other specific
legal remedy available."* When there is a legal remedy, mandamus
cannot be used to secure judicial review. 5 Also, the remedy of man-
damus does not lie to compel a general course of conduct, the per-
formance of continuous activity, or in situations where the court
would have to exercise oversight and continuous supervision.5 6

50. Examples of awards granting compensation: Employers Mut. Liability Ins.
Co. v. Sheets, 105 Ga. App. 734, 125 S.E.2d 569 (1962); Travelers Ins. Co. v.
Boyer, 105 Ga. App. 830, 126 S.E.2d 280 (1962) ; Callaway Mills Co. v. Yates,
106 Ga. App. 9, 126 S.E.2d 305 (1962); American Mut. Liability Ins. Co.
v. Quick, 106 Ga. App. 59, 126 S.E.2d 431 (1962) ; Springfield Ins. Co. v.
Fuller, 106 Ga. App. 140, 126 S.E.2d 475 (1962) ; Springfield Ins. Co. v. Harris,
106 Ga. App. 422, 126 S.E.2d 920 (1962); Davis v. Fireman's Fund Ins. Co.,
106 Ga. App. 519, 127 S.E.2d 481 (1962) ; Indemnity Ins. Co. of North America
v. Bolen, 106 Ga. App. 584, 127 S.E.2d 832 (1962) ; Oconee County v. Rowland.
107 Ga. App. 108, 129 S.E.2d 373 (1962); Corbitt v. McClurd, 107 Ga. App.
113, 129 S.E.2d 389 (1962) ; Surgener v. American Ins. Co., 107 Ga. App. 573,
130 S.E.2d 810 (1963).

Examples of denials of awards: Ferrill v. Travelers Ins. Co., 105 Ga. App.
600, 125 S.E.2d 562 (1962) ; Butler v. National Lead Co., 106 Ga. App. 180,
126 S.E.2d 453 (1962); Gay v. Liberty Mut. Ins. Co., 106 Ga. App. 679, 127
S.E.2d 879 (1962).

51. United States Cas. Co. v. Thomas, 106 Ga. App. 441, 127 S.E.2d 169 (1962).
For an application of this principle in a zoning situation see 1B. L. Ivey,
Inc. v. Allen, 106 Ga. App. 728, 125 S.E.2d 529 (1962).

52. Crews v. General Motors Corp., 107 Ga. App. 592, 130 S.E.2d 925 (1963) .
53. 218 Ga. 48, 126 S.E.2d 217 (1962).
54. GA. CODE ANN. §64-101.
55. O'Callahan v. Aikens, 218 Ga. 46, 126 S.E.2d 212 (1962).
56. Solomon v. Brown, 218 Ga. 508, 128 S.E.2d 735 (1962). This case involved

a taxpayers' petition for mandamus to compel administrative and police
officers to enforce the provisions of the Revenue Tax Act to Legalize and
Control Alcoholic Beverages and Liquors, GA. CODE ANN. §§58-1026. 1027.
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