
DEFAMATION IN RADIO AND TELEVISION-
PAST AND PRESENT

By JOHN W. BROADFOOT*

The law of defamation has long been a subject of criticism and com-
plaint,' with the development of radio and television the problem has
become even more acute. 2 It is the author's purpose to bring some clarity
to this maze by tracing the background of defamation, examining the
more traditional approaches to broadcasting of defamatory remarks, and
considering some of the recent solutions that may reform and re-vitalize
this branch of the law.

I. GENERAL BACKGROUND

Defamation in General-"The law of defamation is concerned only
with injuries to one's reputation." 3 It involves an invasion of an in-
dividual's right to his good name. "Speaking generally, the law recog-
nizes in every man a right to have the estimation in which he stands
in the opinion of others unaffected by false statements to his discredit." 4

The tort lies not in the hurt to the defamed party's felings, but in the
injury caused his reputation-the feelings entertained by others.5 Thus,
it is essential that the defamatory utterance be communicated to some-
one other than the defamed-that is, it be "published." 6 Derogatory
words and insults directed to the plaintiff himself may afford ground
for an action for the intentional infliction of mental suffering, 7 but un-
less they are communicated to a third party, the action cannot be one for
defamation,8 no matter how harrowing they may be to the feelings.

Defamation has been said to consist of the torts of libel and slander;
libel generally being a publication of written or printed words of un-
privileged false and defamatory matter, while slander is said to be pub-
lication of the above matter by spoken words. However, this distinction
is no longer as simple as this.9

History-The history of the development of this tort serves to explain

*Second year student at Walter F. George School of Law, Mercer University.
1. PROSSER, TORTS §92, p. 572 (2d ed. 1955).
2. 48 Nw. U. L. REV. 543 (1953).
3. Kimmerle v. N.Y. Evening Journal, Inc., 262 N.Y. 99, 102, 186 N.E. 217 (1933).
4. Scott v. Sampson, [1882] 8 Q.B.D. 491.
5. "Publication to plaintiff alone does not give rise to a cause of action." Ostowe

v. Lee, 256 N.Y. 36, 175 N.E. 505 (1931).
6. PROSSER, op cit. supra n. 1 at 572.
7. Id. at 38.
8. Id. at 596.
9. GAITLEY, LIBEL AND SLANDER IN CIVIL AcTIONS 1 (2d ed. 1929) ; ODGERS, LIBEL

AND SLANDER, 1 (6th ed. 1929) ; RESTATEMENT, Torts, §§558, 568 (1938).



COMMENTS

many of its anomalies. 10 It is only by an examination of the past that we
gain some insight into the present.

As early as the Saxon period, remedies for defamation were known."
Before the sixteenth century, actions for defamation were enforced by the
ecclesiastical courts which had superseded the local Seignorial Courts.
When these local courts had begun to decay, the ecclesiastical courts
stepped in regarding defamation as a sin, they punished it by penance. 12

As these courts in turn began to lose power there was a slow infiltration
of tort actions for slander into the common-law courts. This created
conflict between the two tribunals and led the common-law courts to hold
that unless "temporal" damage could be proved, defamation was a "spirit-
ual" matter which should be left to the church. 13 Eventually, when the
common-law jurisdiction over slander was well established, an unex-
pected flood of action was let loose on the judges. It is said that this
caused them to hedge the remedy with rather rigid restrictions. 14

With the development of the printing press the distinction between
oral and written defamation came into existence.' 5 From the beginning
of English printing all publications were subject to a thorough censor-
ship, the printing of all unlicensed works being punished by severe
penalties.16 This censorship, however, was ineffective in controlling pub-
lications which dealt with current religious and political controversies., 7

Thus, the civil action for defamation was found to be inadequate for the
needs of the time.

Therefore, Henry the VII, created the Court of the Star Chamber to
punish this new crime of libel and to suppress the seditious publications
which came about through the new technology introduced by the print-
ing press. The Star Chamber was a court of criminal equity, composed
of the highest officers of the state. It was invested with broad powers, not

bound by forms or rules of evidence, and had jurisdiction over this new
form of defamation. 18 At first the action was confined to political libels, 19

10. SEAVEY, KEETON AND KEETON, CASES ON TORTS 557 (1957).

11. H. LOTH AND EAD., Ch. 11; POLLACK AND 'lAITLAND, II A HISTORY OF ENGLISH
LAW 536; WALSH, A HISTORY OF ANGLO-AMERIC-AN LAW, §168, p. 324, n. 48 (2d
ed. 1932).

12. 13 Edward I St. 4, Ch. 1 and 8; Edward II, St. 1, Ch. 4; 12 Henry VIII,
Trin., pl. 2, (p. 24); 17 Edward IV, Trin., pl. 2.; III HOLDSWORTH, A HISTORY
OF ENGLISH LAw, p. 410; WALSH, A HISTORY OF ANGLO-AMERICAN LAW, §168,

p. 324 n. 34 (2d Ed. 1932).
13. Ogden v. Turner, [1703] 6 Mod. Rep. 104; Regina v. Read, 1708 Fortescue 98.

The common law courts required proof of "temporal" damage. Palmer v.
Thorpe, [1883] 4 W. Rep. 20a, 76 Eng. Rep. 909; Davies v. Gardiner, [1593]
Popham 36; Mathew v. Crass, [1614] Croc. Jac. 323, 79 Eng. Rep. 276.

14. PROSSER, op. cit. supra n. 1 at 572.
15. III VEEDER, DEFAMATION IN SEL. ESSAYS, 461, 462.
16. WALSH, A HISTORY OF ANGLO-AMERICAN LAW 325 (2d ed. 1932).
17. Id. at 326.
18. Ibid.
19. De Libellis Famosis, [1609] 5 Coke 25a.
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but later on was extended to include those of a non-political nature.
The rationale for this broader approach was to provide a legal remedy
in order to avoid duels and other disturbances of the peace. 20

The Star Chamber continued to exercise control over all printing until
it was abolished in 1640, but the censorship was continued in much the
same form under several statutes until 1695.21 With the abolition of the
Star Chamber, jurisdiction over libel passed to the common-law courts.
They continued, however, to recognize the distinction between written
defamation as developed by the Star Chamber and the earlier action for
oral defamation.2 2 Thus, the twin torts of defamation came into being.

Various reasons have been advanced for the common-law courts
adopting a large part of the law developed by the Star Chamber. One
frequent suggestion is that the courts realized the main purpose for
giving criminal sanctions was to prevent a breach of the peace. If this is
true, then a recognition of the tort action under similar circumstances
might prove helpful.23

The law of libel as a tort was first declared in 1670.24 The plaintiff,
King, was an attorney, and the libel complained of stated that a petition
to parliament prepared by King was "stuffed with illegal assertions, in-
eptitudes, and imperfections, and clogged with gross ignorances, ab-
surdities, and solecisums." The court said that, "although such general
words spoken once without writing or publishing them would not be ac-
tionable, yet here, they being writ and published which contains more
malice than if it had been spoken, they are actionable." In a latter case,
the court expressed the law in this way: "W¢ord published in writing
will be actionable-which would not be so from a bare speaking of the
words, because libel perpetuates and dispenses the scandal. '25 All ques-
tions regarding this aspect of defamation were laid to rest by the case of
Thorley v. Lord Kerry in 1812,26 in which Sir James Mansfield con-
firmed the distinction between libel and slander. However, no judge
could have reached a conclusion with less enthusiasm. After admitting
the distinction between spoken and written defamation he said: "if the
matter were for the first time decided this day, I should have no hesita-
tion in saying that no action could be maintained for written scandal
which could not be maintained for the words if they had been spoken."

20. PROSSER, op. cit. supra n. 1 at 573.
21. WALSH., op. cit. supra n. 16 at 326.
22. PROSSER, op. cit. supra n. 1 at 573.
23. GAITLEY, op. cit. supra n. 9 at 557.
24. [1670] King v. Lake, Hardres 470, Skinner 124. For an account of libel as a tort

after abolition of the Star Chamber see, VIII HOLDSWORTH, A HISTORY OF
ENGLISH LAW, p. 361-378.

25. Harman v. DeLany, [1731] Fitzgibbon 25.
26. [1812] 4 Tauton 355. For a further discussion, see, Pre-Thorley %. Kerry Case

Law of the Libel-Slander Distinction, 23 CHI. L. REv. 132 (1955).
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Thus, it appears that as long ago as the 19th century, the libel-slander
dichotomy was recognized as indefensible in principle; however, by the
time criticism was marshalled the distinction was so well established that
the courts were hesitant to repudiate it.
Absurdities of the Distinction-For some time the absurdities that arise
from the distinction between libel and slander have been recognized.
Thus, it may be actionable for the defendant to write that the plaintiff
is a "damned liar" on a post card, which is read by a single third person,
but it may not be actionable if the same thing is said in a speech to an
audience of 1,000 people. In many states, at one time, it was actionable
for a line to appear in a newspaper that a woman wore a funny hat, or
an oral assertion that she was a poor stenographer, but not for an oral
accusation that she had given birth to a bastard child. 27 For better than
a century and a half no one has defended these sbsurdities. Any reasons
offered have been in explanation rather than justification. If there ever
existed a logical basis for the distinction, it would seem it has further
been weakened by the development of newer modes of communication
which the old distinction seems to no longer fit.
Practical Effects of the Distinction-Special Damages-Whether the rea-
sons for the distinction between libel and slander are sound or not, the
practical effect has become of extreme importance to the complainant. 28

In libel special damages need not be proved. If libeled a complainant
may have a jury appraise the damage, merely by proving that the false
and defamatory statement was published about him, and by nullifying
any defense or truth or privilege set out by the defendant.29 However,
one who has been slandered must prove special damages in all but a few
instances.30 By special damages is meant definite, concrete, and specific
proof of injury. Moreover, the injury must result in specific monetary
loss. 31 Thus, in many cases it is difficult or impossible to carry the burden
of proof and the result is that the complainant is denied recovery. The
majority of the courts of the United States have continued to force
defamation cases in radio and television into the well-worn libel-slander
mold. The net effect has been that in those cases where the courts have

27. Burch, J., in Cooper v. Seavers, 81 Kan. 267, 105 P. 509 (1909).
28. PRACTICING LAW INSTITUTE, DEFAMATION AcTIONS, 6 (1951).

29. PROSSER, op. cit. supra n. 1 at 587.
30. "Some kinds of slander are actionable without proof of damages, namely:"

(a) The imputation of a serious crime
(b) The imputation of certain loathsome diseases.
(c) Imputations affecting the plaintiff in his business, trade, profession, or

office.
(d) In some jurisdictions, the imputation of unchastity to a woman.

PROSSER, op. cit. supra n. 1 at 593. For further discussion see, PRACTICING LAW
INSTITUTE, Op. cit. supra n. 28 at 6.

31. PROSSER, op. cit. supra n. 1 at 593.
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construed the defamation as slander, the defamed party may in fact be
robbed of any relief whatsoever by this archaic technicality.
Base of Distinction-Perhaps one cause of confusion in the law of de-
famation has been the change in the base of distinction which the court
will apply.

The original distinction between libel and slander had the advantage
of simplicity and ease of application. The court based the distinction on
whether the defamatory statement was in oral or written form. 32 How-
ever, it was not long before libel was forced to expand and include pic-
tures, 33 signs,34 statues, 35 and acts conveying a defamatory insinuation,
such as hanging the plaintiff in effigy,36 building a gibbet in front of his
house,37 or dishonoring his valid check drawn on defendant's bank.38

Oral defamation became no longer a reliable test for slander. Defamatory
gestures or signs of a deaf mute were considered slander,3 9 while mat-
ter communicated orally and later reduced to writing as in a telegram40

or stenographic dictation 41 was considered libel. Thus, many of the courts
came to regard the logical base of distinction as one of permanent physi-
cal form.42

The advent of new mediums of communication has made the libel-
slander distinction even more difficult to maintain. The result has been
that some later writers and cases have cast aside the permanence of form
base of distinction. It is contended that in view of the enormous po-
tential of harm made possible by radio and television, and the wide area
of dissemination, a record may be left as if the eye had seen the printed
page and in no way lessened in its capacity for harm by lack of dura-
bility.43 It is further contended that there is no reason why the same

32. "As it [defamation] took form in the seventeenth century, it was one between
written and oral words." PROSSER, op. cit. supra n. 1 at 585.

33. Thayer v. Worchester Port Co., 284 Mass. 160, 187 N.E. 292 (1933); Burton
v. Crowell Pub. Co., 82 F.2d 154 (2d Cir. 1936). See note in 33 ILL. L. REV.
87 (1938).

34. Tarpley v. Blabey, 2 (Bing) N. C. 437 (1836); Haylock v. Sprache, [1853] 1
EL & B3L 471.

35. Monson v. Tursaunds, [1894] 1 Q.B.D. 671.
36. Eryre v. Carlick, [1878] 42 J. p. 68; Johnson v. Commonwealth, [1888] 14 A.

425, 22 Wkly. Notes Car., Pa., 68.
37. De Libellis Famosis, [1605], 5 Co. Reg. 125a, 77 Eng. Rep. 250; CF. Jeffries v.

Dunscombe, [1809], 11 East 226, 103 Eng. Reg. 991 (Lantern indicating bawdy
house).

38. Cox v. Nat'l. Loan & Exchange Bank 130 S.C. 381, 136 S.E. 637 (1927). For a
further discussion, see note, 9 NORTH CAR. L. REv. 94.

39. Cook v. Cook, [1814] 3 Mass. 110; Restatement, Torts, §568 Comment d. For fur-
ther discussion see, BowER, AcTIONABLE DEFAMATION 20 (2d ed. 1923).

40. Peterson v. Western Union Tel. Co., 65 Minn. 18, 67 N.W. 646 (1896). For
further discussion see, Liability of a Telegraph Company for Transmitting a
Defamatory Message, 20 COLUM. L. REv. 30 (1920).

41. PROSSER, op. cit. supra, n. 1 at 586.
42. Ibid.
43. Hartman v. Winchell, 296 N.Y. 300, 73 N.E.2d 30 (1947). See, Capacity for

Harm Theory, 42 VA. L. REV. 63 (1956); RESTATEMENT, TORTS §568 (1938).
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consequence should not attach to these media, as that of writing, so long
as strict liability remains the law of defamation.44 However, there are
those who feel that the more realistic application of the base of capacity
for harm and strict liability is inadequate for the changed circumstances
brought about by the new communication media. These authorities ad-
vocate a reform in the law of defamation and the creation of an entirely
new tort.45

Strict Liability v. Negligence-Defamation is one of the few torts in
which it may be said that liability attaches without any :showing of
fault.46 The publisher need not have acted through malice or even neg-
ligence; the mere fact that he published a defamatory remark being suf-
ficient to subject him to liability. However, particularly in recent years,
there have been those who felt this burden to be excessive, particularly
when placed on businesses which must gather and disseminate the news
as rapidly as possible. As a result, some courts have required at least a
showing of negligence to impose liability. 47

Defamation in Newspapers-General Background for Newer Media-Al-
most without exception strict liability has been imposed on the press for
defamation. Thus, even inadvertent defamation which was not prevent-
able by the exercise of due care will subject the newspaper to liability.
Not only is the owner or managing editor subject to liability but also all
persons who were primary participants in the publication such as the
printer.4s But one who merely plays a secondary role in disseminating
information published by another, as in the case of libraries, news ven-
dors, or carriers, may avoid liability by showing that he had no reason
to believe it to be a libel.49 However, some courts have relaxed this
rule, in regard to primary publishers, by requiring the publication be in-
tentional or negligent.50 In further relaxing the rules of strict liability a
large amount of legislation has been enacted. One of the more common
statutes is that which, in situations where publication was made in good

44. This is the underlying basis of the traditional non-fault newspaper liability. See
SPRING, RTs. AND RISK, §24 (Rev. Ed. 1956); Comment, 69 HARV. L. REV. 875,
907-910 (1955).

45. -Because television and radio reach millions of people, some few cases intimiated
that defamation by these relatively new media be declared a new tort, similar
to libel in mischief because of the area of dissemination and similar to slander
in its form. Summit Hotel Co. v. Nat'l. Broadcasting Co., 336 Pa. 43, 8 A.2d
302, (1939) ; Irwin v. Ashurst, 159 Ore. 61, 74 P.2d 1127 (1938) ; Kelly v. Hoff-
man, 137 N.J. 695, 61 A.2d 143 (1948). For a recent discussion see, Harum,
Remolding the Common Law of Defamation, 49 A.B.A.J. 149 (1963).

46. "Of similar character are liability for the escape of fire, liability for blasting
operations, liabiilty growing out of keeping dangerous quantities of substances
not naturally on the land." HARPER, TORTS §155,332 (1933).

47. PROSSER, op. cit. supra n. 1 at 585.
48. Id. at 572. See note 30 TENN. L. REV. 466 (1962).
49. Id. at 596.
50. Ibid.
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faith and was followed by a full and fair retraction at the instance of the
defamed party, limits damages to those which can be proved. 5' Other
states have provided that a retraction will be considered in mitigation of
damages, 52 and several states provide that where an editor acts in good
faith, knowing nothing of the publication of the libel, and by the exer-
cise of due care could not have prevented such a publication, he is
relieved from any liability.5 3 Another sort of legislation which is designed
as a preventive measure, is that found in many states by which specific
criminal sanctions are provided.5 4

II DEFAMATION IN RADIO AND TELEVISION

THE TRADITIONAL APPROACH

The Familiar Libel-Slander Mold-Although the law of defamation had
already been severely criticized the advent of radio and television en-
gendered even more controversy regarding this area of the law. When
the courts were forced to meet the issue of whether to place defamation
by radio into the well-worn libel-slander mold, there was a hesitancy to
abandon the traditional distinction.55

Radio-Defamation Read from a Printed Script-Defamatory words read
from a printed script have been held libel in almost every instance. This
problem was first raised in Hartman v. Winchell,56 in which a well-
known syndicated columnist allegedly denounced George W. Hartman,
head of the 1941 "Peace Now" movement, in a radio broadcast. The
court rejected the argument that the classic rule could not be applied
to radio broadcasting because listeners do not know that the spoken
words are being read from a script. Judge Thatcher in the majority
opinion held the defamatory utterance to be libel. The logical base of
his decision apparently was "permanence of form." However, Judge
Fuld in his concurring opinion attempted to open the door for a broad-
er base:

If the base of liability for defamation is to be broadened in
the case of radio broadcasting, justification should be sought
. . . in a frank recognition that sound policy requires such a
result. . . That defamation by radio in the absence of script
or transcription, lacks the measure of durability possessed by

51. E.g., Ky. REV. STAT. §411 (1948).
52. E.g., ME. REV. STAT. §48 (1944).
53. E.g., WASH. REV. STAT. §2427 (1940).
54. See Connecticut statute providing penalties of a maximum of $500 or one year

in jail, CONN. REV. GEN. STATUTE §8518 (1949), and the Arkansas statue set-
ting the marimum at $5,000 and one year in jail, ARK. STAT. ANN. tit. 41,
§41240 (1947).

55. See Notes, 42 VA. L. REV. 63 (1956) and 36 TEMp. L. Q. 240 (1963).
56. 296 N.Y. 296, 73 N.E.2d 30 (1947). See notes in 10 GA. B. J. 250 (1947), 46

MicH. L. REV. 645 (1947) and 26 TEx. L. REv. 221 (1947).
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written libel in no wise lessens its capacity for harm. Since
the element of damage is, historically, the basis of common-
law action for defamation and since it is reasonable to preserve
damage from the nature of the medium employed, when a slan-
der is broadcast by radio as when published by writing, both
logic and policy point to the conclusion that defamation by
radio should be actionable per se. 57

Television-Defamation Read from a Printed Script-Logically tele-
vision defamation should have followed the example of motion pictures. 58

The visual element should have received emphasis with the tort being
categorized as libel. Such was not the case, however, as the courts applied
the long-standing libel-slander distinction as established by prior de-
cisions in radio defamation. Thus, in Remington v. Bentley59 the court
rejected the analogy to motion pictures when it stated on page 169:
"I feel that the additional factor of pictorial representation along with
the statements adds no more to the form of defamation than would the
circumstance of a great audience in a stadium or the like listening to
the spoken word. I adopt this view keeping in mind and in spite of the
fact that defamation in motion pictures has been treated as libel." The
case of Landou v. Columbia Broadcasting System, Inc.60 appears to be
contrary to this as the court there drew an analogy to the movie cases.
That case may be distinguished, however, in that the defamatory remarks
were based on a prepared script.
Radio-Extemporaneous defamatory remarks-More difficulty and con-
flicting decisions have attended the broadcasting of extemporaneous re-
marks. The early decisions adhered to the view that it was not within
the province of the court to abolish the established libel-slander distinc-
tion. Thus, permanence of form continued to be emphasized; with the
courts holding extemporaneous remarks broadcast by radio to be slander. 6'
However, the case of Irwin v. Ashurst 62 was contra. There the court con-
sidered such new media as capable of being used

. . . as a most powerful agency for the defamation of char-
acter .... [A]ssume that a person writes a speech of a defama-

57. id. at __, 73 N.E.2d at 33.
58. For a discussion of motion pictures cases treated as libel in Georgia and other

jurisdictions, see American Broadcasting-Paramount Theater v. Simpson, 106
Ga. 230, 126 S.E.2d 873 (1962).

59. Extemporaneous remark branding one a communist over television held to be
slanderous per se. 88 F. Supp. 166 (1949). See notes in 50 COLUM. L. REV. 526
(1950) and 36 VA. L. REV. 402 (1950).

60. 128 N.Y.S.2d 254 (1951).
61. Locke v. Gibbons, 164 Misc. 877, 299 N.Y.S. (Sup. Ct.) Aff'd, 253 App. Div.

887, 2 N.Y.S.2d 1015 (1937). For a criticism of this distinction see Donnley,
Defamation by Radio, A Reconsideration, 34 IOWA L. REV. 1215 (1948).

62. 158 Ore. 61, 74 P.2d 1127 (1938). See also, Singler v. Journal Co., 218 Wis.
263, 260 N.W. 431 (1935); Miles v. Louis Wasmer, Inc., 172 Wash. 466, 20
P.2d 847 (1933).
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tory nature and, after committing the same to memory, speaks
over the air without referring to his manuscript. Would such
broadcast be held slander and not libel? The person who hears
the defamatory material over the air ordinarily does not know
whether or not the speaker is reading from a manuscript. Fur-
thermore, what difference does it make to such person, so far
as the effect is concerned?

Television-Extemporaneous defamatory remarks-The initial cases in
television accorded with the traditional view taken in some radio cases
that defamation when spoken extemporaneously was slander.63 However,
Shor v. Billingsley64 rejected the logic of these earlier cases. There the
plaintiff, a restaurant owner, brought an action for defamation and in-
vasion of privacy, resulting from remarks made by a competitor on a
nationwide television program, in which he said, "I wish I had as much
money as he [Shor] owes." The Supreme Court of New York held that
the defamatory broadcast or telecast should be treated as libel rather
than slander, even though no prepared scripts were used. The basis for
this decision apparently was the capacity for harm doctrine which would
emphasize the potentiality of detriment by electonic media. The court
restricted the application of this base in that it felt this test would add
only radio and television to the libel category and was not to be extended
beyond this. 65

Defamation in Radio and Television-Treated as Newspapers or Favored
by the Law?-The exact nature of defamation in radio although already
a welter of confusion is further complicated by the conflict between those
who think it should incur the same liabilities as the press and those who
believe it should be favored by the law.

In the leading case of Sorenson v. Wood,66 the Nebraska Supreme
Court applied the law of libel and its rule of strict liability in holding
the radio station liable for defamatory utterances in a manuscript read
by a paying outside speaker.67 In 1939, however, the Supreme Court of
Pennsylvania declared in Summit Hotel Co. v. National Broadcasting
Co.68 that the law of defamation in that state did not involve liability
without fault but only a high standard of care.69 If in part the Pennsyl-

63. Remington v. Bentley, 88 F. Supp. 166 (S.D. N.Y. 1949).
64. 158 N.Y.S.2d 475 (Sup. Ct. 1956). See notes 71 HARV. L. REV. 384 (1957), 35

TEX. L. REV. 854 (1957), and 32 TUL. L. REV. 135 (1957). For a contra case
holding see, Meldrum v. Australian Broadcasting Co., [19321 Vicr. L. REP. 425.

65. See Note 36 TEX. L. REV. 854 (1957).
66. 123 Neb. 348, 243 N.W. 82 (1932).
67. Coffey v. Midland Broadcasting Co., 8 F. Supp. 889 (D.C. Mo. 1934); Miles v.

Louis Wasmer, Inc., 172 Wash. 466, 20 P.2d 847 (1933).
68. 336 Pa. 182, 8 A.2d 302 (1939).
69. The statement, that the Pennsylvania Law of Defamation involved only a high

standard of care was attacked by Vold, Defamatory Interpolations in Radio
Broadcast, 88 U. PA. L. REV. 249 n. 2 (1940).
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vania law of defamation involves only a high standard of care and not
strict liability, the conclusion of the court that a non-negligent radio sta-
tion cannot be held liable for defamation, was correct, but it is clear that
the law of defamation involves strict liability.70 The two cases are alsa
readily distinguishable on their facts in that the Nebraska case concerned a
broadcast of a defamatory manuscript read into the microphone, while
the Pennsylvania case involved an impromptu interpolation by an out-
side speaker. Although distinguishable on both the basis of liability, and
on their facts, these two leading cases point up the underlying question
which the courts, as a practical matter, must decide in radio defamation
cases: Is the law of defamation (strict liability) or the law of negligence
to be the basis of liability? In other words, is it desirable as a matter of
policy to excuse the radio broadcasting publisher from the strict law of
defamation applied to other publishers, and instead apply to him the
law of negligence? The writers are hardly more in agreement 7' than are
the cases. Those who favor the strict liability rule of the law of libel
are primarily concerned with the vast possibilities which the rapid and
effective development of radio broadcasting has presented for the defama-
tion of passive innocent victims.7 2 It has even been said that radio defa-
mation is more dangerous to innocent victims than newspaper defama-
tion. . On the other hand, those who favor the application of the law
of negligence rely for the most part on the fact that the mode of publica-
tion is so different in radio broadcasts that the analogy drawn between
the newspaper and the radio is imperfect and unjust.7 4 It has been further
contended that because of the instantaneous character of radio transmis-
sions, the radio station is in an entirely different position from that of
the newspaper publisher who can check his copy for the defamatory mat-
ter before it is released for publication. 75 It is urged that this is especially
true where there is an interpolation by an outside speaker and in those

70. Washington Post Co. v. Charlones, 250 U.S. 290 (1919); Walker v. Bee News
Publ. Co., 122 Neb. 511, 240 NAV. 579 (1932); RE SIATEMENT, I ORTS §§519,
520 (1934).

71. For support of the strict liability rule see the following: Vold, The Basis for
Liability for Defamation by Radio, 19 MINN. L. REV. 611 (1935); Vold, De-
famatory Interpolations in Radio Broadcast, 88 U. PA. L. REV. 249 (1940);
Vold, Defamation by Radio, 2 J. RADIO L. 673 (1932); Haley, The Law of
Radio Programs, 56 WASH. L. REV. 157 (1937); Farnum, Radio Defamation and
the American Law Institute, 16 B.U.L. REV. 1 (1936).
For support of the Law of Negligence rule see: DAVIS, LAW OF RADIO COM-
MUNICATIONS 160 (1927); Sprague, Freedom of the Air, 8 AIR L. REV. 30
(1937) ; Guides, Liability for Defamation in Political Broadcast, 2 J. RADIO L.

72. Supporting the application of the newspaper analogy to radio is Vold, The Basis
for Liability for Defamation by Radio, 19 MINN. L. REV. 611 (1935).

73. Id. at 647.
74. This argument was advanced by Rush, The Application of the Law of Libel

and Slander to Radio Broadcasting, 17 ORE. L. REV. 307 (1938).
75. DAVIS, LAW OF RADIO COMMUNICATIONS 160 (1927); Guides, Liability for De-

famation in Political Broadcast, 2 J. RADIO L. 708 (1932).
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cases in which a local station broadcasts a program which originates in
the distant studios of some national broadcasting system. 76 In Coffey v.
Midland Broadcasting Co. 7 7 the court said that there was no essential
difference whether the speaker uttered the defamatory words from a
local station or by remote control from a studio in another locality, and
further, that the local station owner assumes this risk. This same risk
is assumed by a newspaper publisher who publishes an article from a
national news-gathering agency.78 Actually, about all that can be said
is that neither the radio station nor the newspaper publisher has com-
plete control of, or a complete opportunity to know, the contents of all
their publications. The newspaper has control in that it can proofread
the intended article before it is printed. That this is only a partial control
is easily seen, inasmuch as proofreaders are not learned in the law, nor
can they always know in what sense the published statements will be
reasonably understood by their readers. The radio station also exercises
partial control over the contents of its broadcast, as it is common prac-
tice to require that a written manuscript be submitted well in advance
of the broadcast. Frequently, the radio station has an opportunity to
have its attorney check this manuscript for defamatory matter, but this
is not always true in the case of a newspaper which received an article
in many instances only a few minutes before press time. Further, since
in many cases the radio speaker is an employee of the station, there is a
prior opportunity to check the script for defamatory material closely
akin to that afforded the proofreader on a newspaper. It seems that the
radio broadcaster could protect himself from possible losses from de-
famatory broadcast by adjusting his advertising rates accordingly, by in-
surance, or by contract with the national broadcasting system. Apparent-
ly, this is what is required of the newspaper publisher.

It may be contended the two types of publications are so closely
analogous as to justify applying to both the same basis of liability. It is

true that the novel parts of radio broadcasting present technical difficul-
ties in the actual publication of the defamatory matter, but these tech-
nical considerations might be considered trivial when the vast potentiali-
ties of harm to innocent vctims are considered. Whether viewed from the
standpoint of practical control of the contents of their publications or
from the commercial facts of direct business competition between news-

76. It would seem that radio and television broadcasters would have less opposition
to strict liability if they had an opportunity to edit the words uttered over their
facilities. See Remmers, Recent Legislative Trends in Defamation by Radio, 64
HARV. L. REV. 727 (1951).

77. 8 F. Supp. 889 (W.D. Mo. 1934).
78. Wood v. Constitution Publishing Co., 57 Ga. App. 162, 194 S.E. 760, aff'd by

operation of law, 187 Ga. 377, 200 S.E. 131 (1938): Belo and Co. v. Smith, 40
SWV. 850 (1897). Contra, see: Oklahoma Co. v. Guens, 67 F.2d 62 (1933)
Layne v. Tribune Co., 108 Fla. 177, 146 So. 234 (1933) .
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papers and radio publishers in the advertising field, or from the need for
the protection of passive innocent victims, it may be argued that the
analogy is so close that both publishers should be treated alike in the
courts. Unless some convincing reason of policy is shown which would
require radio broadcasters to be accorded special protection, the law
should treat them alike. 79

III. APPROACHES TO REFORM IN THE LAW OF DEFAMATION

Ever since Lord Mansfield 0 deplored the distinction based on form,
scholars have recognized the need for a revision of the law of defama-
tion.8 '
State Legislation-In those states in which the legislatures have attempted
to deal with the problem it is said the staues have been fragmentary and
inconsistent.8

2

A few courts and legislatures have abandoned the distinction be-
tween libel and slander where radio is involved and made all broad-
cast remarks actionable without proof of special damages. s 3 Unfor-
tunately, even the courts and legislatures which have adopted this view
have continued to use the terminology of libel and slander. s4 The Na-
tional Association of Broadcasters urges the adoption of a model statute85

79. "The fundamental principles of the law involved in publication by a news-
paper and by a radio station seem to be alike. There is no legal reason why
one should be favored over another, nor why a broadcasting station should be
granted special favors as against one who may be a victim of a libelous publi-
cation." Sorenson v. Wood, 123 Neb. 348, 357, 243 N.W. 82, 86 (1932). Also,
Professor Vold advocates treating a radio publisher the same as any other pub-
lisher. Vold, Defamatory Interpolations in Radio Broadcasting, 88 U. PA. L.
REV. 249, 251 (1950). For an additional treatment see, Vold, Extemporaneous
Defamation by Radio: A Rejoinder, 25 MARQ. L. REv. 57 (1941).

80. Thorley v. Lord Kerry, [1812] 4 Taunt. 355.
81. Harum, Remolding the Common Law of Defamation, 41 A.B.A.J. 149 (1963).

For the English approach see, 66 HARV. L. REV. 476, 488 (1953).
82. 24. GA. B. J. 311, 312 (1962) . For a further analysis of the statutory approach

see, 9 OKLA. L. REV. 103 (1956) .
83. 64 HARV. L. REV. 727, 730 (1951).
84. The English Act does not use such terminology. Defamation Act, [1952], 15

and 16 Geo. 6 and 1, Eliz. 2, C66 CLS. 1, 2.
85. The following suggested radio defamation statue, promulgated by the National

Association of Broadcasters, has provided the basic pattern for many of these
statutes:
Section 1. The owner, licensee or operator of a visual or sound broadcasting sta-
tion or network of stations, and the agents or employees of any such owner,
licensee or operator, shall not be liable for any damages for any defamatory
statement published or uttered in or as a part of a visual or sound radio broad-
cast, by one other than such owner, licensee or operator, or agent or employee
thereof, unless it shall be alleged and proved by the complaining party, that
such owner, licensee, operator or such agent, or employee, has failed to exercise
due care to prevent the publication or utterance of such statement in such
broadcast.
Section 2. In no event, however, shall any owner, licensee, or operator, or the
agents, or employees of any such owner, licensee or operator of such a station
or network of stations be held liable for any damages for any defamatory state-

1964]



MERCER LAW REVIEW

on the state level which would apply the common-law damage rules at-
taching to negligence.8 6 This statute has been adopted verbatim in broad-
cast defamation statutes of Arizona,87 Nebraska,8 8 and Wyoming,s 9 and
almost in toto by Georgia Statute.9 0

It would seem that most civil-law jurisdictions have avoided the trou-
blesome problem of distinguishing libel and slander in broadcast defa-
mation.91 However, in Louisiana, a civil-law jurisdiction, one writer has
said that their defamation statute gives effect to the proposed model
statute of the National Association of Broadcasters with only minor
changes.

92

Federal Approach-One approach to this problem might well be uni-
form federal legislation.9 3 However, at the present time any such federal
restrictions are of a minimal nature.94 Section 326 of the Communica-
tions Act of 1934 contains an express prohibition by the FCC of the
power of censorship over radio communications.9 5 Section 1464 of the
Criminal Code provides for imposing stiff penalties for uttering any
"obscene, indecent, or profane language by means of radio communica-
tion. '"96 Other than this criminal sanction, it would seem insofar as it
is willing to meet the liabilities imposed by state law, the radio broad-
caster can disseminate defamatory matter without federal intervention.97

Section 309 of the Communications Act of 1934 provides the FCC may
issue, renew or modify licenses when the "public interest, convenience

ment uttered over the facilities of such station or network by or on behalf
of any candidate for public office.
Section 3. In any action for damages for any defamatory statement published or
uttered in or as a part of a visual or sound radio broadcast, the complaining
party shall be allowed only such actual damages as he alleged and proved.

86. See, Harum, Remolding the Common Law of Defamation, 49 A.B.A.J. 149, 150
(1963).

87. Ariz. Rev. Stat. tit. 12i§652 (1956).
88. Neb. Rev. Stat. §86. 603 (1943).
89. Wyo. Comp. Stat. Ann. §3-8205 (1945).
90. 49 A.B.J., op. cit. supra n. 86 at 150.
91. See note, 47 TuLANEL. REV. 147, 148 (1962) wherein it is said: "In Louisiana.

as in most civil law jurisdictions, the distinction between libel and slander is
unwarranted because the action falls under the general delict article."

92. See 49 AB.A.J., op. cit. supra n. 86 at 150 in which it is said that the Louisiana
broadcast defamation statue is an adoption of the model act of the National
Association of Broadcasters, §3 and compare with the views expressed in 37 Tu-
LANE L. REV. 147, 148 (1962).

93. See, Korbel, Defamation by Broadcast, and the Need for Federal Control, 49
A.B.A.J. 77 (1963). For the English approach see, Defamacast Act of 1952 dis-
cussed in 66 HARV. L. REV. 476 (1953) .

94. §315 of the Fed. Comm. Act implies complete immunity. 34 ST. JOHN'S L. REV.
140 (1959).

95. 48 Stat. 1901 (1934), 47 U.S.C. §326 (1946).
96. 62 Stat. 769 (1948), 18 U.S.C. §1464 (Supp. 1950).
97. To date attempts to extend federal power into this area have never met with

sufficient congressional favor to gain passage. WARNER, RADIO AND TELEVISION
LAW §37 (1948).
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or necessity will be served." 98 Therefore, a radio station with a bad
record for publishing defamatory matter could expect its application
for renewal of its license to receive close scrutiny to determine if the
station had been serving the public interest. Since licenses are renewable
only on a three-year basis, this fact is of considerable significance to
the broadcaster. Section 315 of the Federal Communications Act further
provides that no broadcaster need give broadcasting time to any political
speaker. But, if time is allotted to one political speaker, equal time must
be made available to all legally qualified candidates. The act provides
no licensee shall have the right of censorship over the material broadcast
by any poltical speaker.99 Again, what defense has the broadcaster who,
having allowed one political speech in keeping with his feeling of re-
sponsibility to the public, must then allow other political speeches, with-
out any right to edit them.100

Broadcast Defamation as a New Tort--Several writers and at least one
court concluded that defamation by radio did not sufficiently resemble
in its essentials either libel or slander, and that it should be accorded
a separate status. 101 However, the majority of the courts have not seen
fit to adopt this viewpoint. When the courts have characterized radio-
television defamation as a new tort they have considered it an open in-
vitation to discard the concept of absolute liability and apply the law of
negligence.' 0 2 This, it is said, would bring into a play a standard of con-
duct and allegation by the plaintiff of failure to conform to the standard.
In turn, this would enable the defendant to assert as a defense that he
observed due care to protect the class of persons of which the plaintiff is
a member. Also, the plaintiff would be required to allege and prove
actual damages flowing from the defendant's conduct.1 03 In short, the dis-
tinction thus created would cast aside the rule of absolute or strict lia-
bility. This distinction can only be justified by a presumption that
substitution of electronic "publication" for the traditional printing press
warrants a substitution of negligence rules of strict liability. A recent
Georgia case' 0 4 has reaffirmed the concept of creating a new tort for ce-
famation by radio or television. Plaintiff, a retired federal prison guard,
brought an action for defamation against the producer of the television

98. 48 Stat. 1085 (1934) , 47 U.S.C. §309 (1946).
99. 48 Stat. 1088 (1934), 47 U.S.C. §315 (1946).

100. See, Political Defamation by Radio and the Federal Communications Act, 46
ILL. L. REV., 826 (1951) ; Impact of Federal Regulation on Political Broadcast-
ing: §315 of the Federal Communications Act, 72 HARV. L. REV. 445 (1959).

101. 69 HARV. L. REV. 887 (1956) .
102. 49 A.B.A.J. op. cit. supra n. 86 at 154.
103. Id. at 154.
104. American Broadcasting-Paramount Theaters v. Simpson, 106 Ga. App. 230, 126

S.E.2d 873 (1962). For a discussion see Notes, 25 GA. B.J. 310 (1963), 37 TUL.
L. REV. 147 (1962), 1 HOUSTON L. REV. 58 (1963).
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show, "The Untouchables". The defendant's production portrayed the
transfer of federal prisoner, Al Capone, from the Atlanta Federal Peni-
tentiary to Alcatraz. Plaintiff was inside the railway car as one of the
two actual guards accompanying Capone in 1934. The program showed
one of the guards accepting a bribe from Capone, which event plaintiff
contends to be false. The 'Georgia court held: Defamation by radio or
television falls into a new category, defamacast, and is actionable per se.
The court in this case took cognizance of the fact that defamation by
radio or television cannot be dealt with within the framework of the
libel-slander dichotony. It is its belief that the common law must adapt
and has adapted to meet new situations. The court traces the history
of radio and television defamation in which the distinction was often
one of form based on a written script. They say: "But whatever the
rationale, we think the distinction bears very little relationship to the
realities of the problem. After all, the listener or viewer cares little and
often does not know whether a script is being used. Nor does the use of
a script have any relationship to the broadcasters ability to harm."'10 5

By this statement, it would appear the court recognized that in these
types of action the old libel-slander distinction has outlived its usefulness
and the law must grow in order to provide remedies in accord with the
needs of the times. The court further cites from one of the leading
cases on the right of privacy in America in which it was said: "The novel-
ty of the complaint is no objection when an injury recognizable by the
law is shown to have been inflicted on the plaintiff. In such case, al-
though there be no precedent, the common law will judge according to
the law of nature and the public good."' 106 The opinion continues in
which the court says: "Answering . . . [defendant's] argument, we do
inded have a charge to keep, but that charge is not to perpetuate error
or to allow our reasoning or conscience to decay or to turn deaf ears
to new light and new life."'' 0 And quoting Holmes, 08 they say," [The
law] is forever adopting new principles from life at one end, and it al-
ways retains old ones from history at the other, which have not yet been
absorbed or sloughed off. It will become entirely consistent only when
it ceases to grow."' 1 9

In regard to fulfilling this need by legislation the court says:
"Some courts have held that the relief here sought can be
granted only by legislation, and that in the absence of such
legislation that courts are without power to grant it. Usurpation
of the functions of the legislation by the courts is never justi-

105. Id. at 236.
106. Id. at 237.
107. Id. at 238.
108. HOLMES, THE COIMON ,LAw 36 (1881).
109. 106 Ga. App. 230, 238 (1962).
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fied, and will not be tolerated. But, this fundamental principle
is not upheld by refusal of the judiciary to discharge to the
limit of its authority the functions imposed upon it by the
Constitution, upon the excuse further legislation is neces-
sary."

1 0

Indeed, Section 3-105 of the Georgia Code which embodies the an-
cient principle that "for every right there shall be a remedy, and every
court having jurisdiction of the one may if necessary, frame the other,"
seems to demand the court offer adequate relief. The Georgia Court af-
ter developing this new tort approach based on a concept of "growth of
the common law," ' as an afterthought seems to reach for the Georgia
Code in support of their argument. The court cities GA. CODE ANN.

section 105-712 (1956 Rev.) , saying: "It is significant that the statue,
quoted above, refers to 'defamatory statements' rather than 'libel' or
'slander'." This recognition is also shown by part of the same legislative
package, GA. CODE ANN. section 105-714 (1956 Rev.) which purports to
limit damage as follows: "In any action for damages for any defamatory
statement published or uttered in or as a part of a visual or sound radio
broadcast, the complaining party shall be allowed only such actual, con-
sequential, or punitive damages as have been alleged and proved."11 2

IV. RECAPITULATION

Since its inception the common-law distinction of libel-slander has
received harsh criticism. 1 1 3 The development of radio and television
resulted in even a greater welter of confusion when the courts continued
to apply the traditional distinction to defamation in these newer media.1 14

Although a very few courts gave indications that the common-law pre-
cedents were inapplicable to broadcasting, 115 the majority of common-
law jurisdictions continued to place radio and television in the familiar
libel-slander mold, some treating it as libel,1 16 at least one as slander," t '
and some treating it as libel or slander depending on whether or not a

110. Duckworth, J. (now C.J.) in Hornby v. Smith, 191 Ga. 491, 500, 135 S.E.2d 20
(1941) . See Lacey v. Hutinson, 5 Ga. App. 965, 64 S.E. 105 (1909), and Sam-
mons v. Webb, 86 Ga. App. 382, 391, 11 S.E.2d 832 (1932).

111. "Modification implies growth. It is the life of the law." Justice Brandeis, State
of Washington v. W. C. Dawson Co. 264 U.S. 219, 236. 44 S.Ct. 302, 68 L.E.
646, 656 (1924) (Dissenting Opinion). Also see, Shor v. Billingsley, 158 N.Y.S.2d
476 (S.Ct. 1956) for a collection of authorities,

112. 106 Ga. App. 230, 240 (1962) .
113. "The Law went wrong from the beginning in making the damage and not the

insult the cause of action." POLLOCK, THE LAW OF TORTS 243, 249 (13th ed.
1929).

114. 37 TUL. L. REV. 147, 148 (1962).
115. Summit Hotel Co. v. National Broadcasting Co., 336 Pa. 182, 8 A.2d 302, 310

(1939); Irwin v. Ashhurst, 158 Ore. 61, 74 P. 2d 1127, 1129 (1938).
116. Coffey v. Midland Broadcasting Co., 8 F. Supp. 889, 890 (W.O. Mo. 1934).
117. Meldrum v. Australian Broadcasting Co., [1932] VICT. L. REV. 425, 432.
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script was used." 8 In recent years many authorities have advocated re-
form in the law of defamation. 119 When the States have approached this
problem by legislation the results have often been fragmentary and un-
satisfactory. 12° One possible solution might be a uniform federal act.' 2'

Currently, however, the nearest thing approaching this is the Federal
Communications Act and the restraints it provides on defamation are of
only a minimal nature. 22 A recent case 123 has attacked this problem
in an often overlooked but highly significant way. The Georgia Court
in this instance emphasized the growth of the common law and the ne-

cessity for meeting today's problems. 24 If the law is to be an instrument
of justice rather than oppression then the remedies offered must be in
accord with the needs of the times. Rather than allowing the law of
defamation to become extinct as an ancient fossil, this court has served
to invest it with new life and vigor.

118. Hartman v. Winchell, 296 N.Y. 296, 73 N.E.2d 30 (1947).
119. See Donnelly, The Law of Defamation: Proposals for Reform, 33 MINN. L.

REV. 600 (1949).
120. 24 GA. B. J. 311,312 (1962).
121. Korbel, Defamation by Broadcast and the need for Federal Control, 49 A.B.A.J.

771 (1963).
122. For a general discussion see, WARNER, RADIO AND TELEVISION LAW, §37 (1948).
123. See notes in 16 VAND. L. REV. 472 (1963) and 12 AM. U. L. REV. 222 (1963).
124. See 106 Ga. App. 230, 238 (1962) in which the court cites: HOLMES, THE COe-

MON LAW 36 (1881); CARDozo, THE GROWTH OF TIfF LAW, 133 (1924. a' d
Brandeis in Washington v. W. C. Dawson and Co., 264 U.S. 219, 236, 44 S.Ct.
3021, 68 L.E. 646 (1924), where he said, "Modification implies growth."
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