
VERDICT IN FEDERAL CRIMINAL CASES

By LESTER B. ORFIELD*

Rule 31 entitled "Verdict" of the Federal Rules of Criminal Procedure
provides:

(a) Return. The verdict shall be unanimous. It shall be returned by
the jury to the judge in open court.

(b) Several Defendants. If there are two or more defendants, the jury
at any time during its deliberations may return a verdict or verdicts with
respect to a defendant or defendants as to whom it has agreed; if the
jury cannot agree with respect to all, the defendant or defendants as to
whom it does not agree may be tried again.

(c) Conviction of Less Offense. The defendant may be found guilty of
an offense necessarily included in the offense charged or of an attempt to
commit either the offense charged or an offense necessarily included
therein if the attempt is an offense.

(d) Poll of Jury. When a verdict is returned and before it is recorded
the jury shall be polled at the request of any party or upon the court's
own motion. If upon the poll there is not unanimous concurrence, the
jury may be directed to retire for further deliberations or may be dis-
charged.

EARLY 'GOvERNING LAW

In a civil case the Supreme Court clearly indicated that state law
did not apply to the verdict.' A federal court would not have to submit
a special verdict although the law of the state in which the federal court
sat provided for such submission. Subsequently a lower federal court stated
by Judge Hutcheson that "it is settled law that after the jury is selected
the trial proceeds with incidents and consequences attached to it under
the rules and practices prevailing in the federal rather than in the state
courts. '

"2 Hence where a verdict was attacked because a juror was alleged-
ly disqualified, federal law was applied.

A statute3 of 1872 provided in section 9 that "in all criminal cases
the defendant may be found guilty of any offence the commission of
which is necessarily included in that which is charged in the indictment,
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1. Mutual Acc. Ass'n. v. Barry, 131 U.S. 100, 119 (1889). See also Nudd v. Bar-
rows, 91 U.S. 426, 441-442 (1875); Indianapolis Railroad Co. v. Horst, 93 U.S.
291, 299 (1876) ; McDonald v. Pless, 238 U.S. 264, 266 (1915).

2. Roush v. United States, 47 F.2d 444, 445 (5th Cir., 1921).
3. 17 Stat. 198 (1872).
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or may be found guilty of an attempt to commit the offence so charged:
Provided, that such attempt be itself a separate offence." Section 10 pro-
vided that "on an indictment against several, if the jury cannot agree
upon a verdict as to all, they may render a verdict as to those in regard
to whom they agree, on which a judgment shall be entered accordingly;
and the cause as to the other defendants may be tried by another jury."
A statute4 of 1897 provided for qualified verdicts as to murder. The jury
could add "without capital punishment." If there was no such addition
the penalty was death. The Supreme Court held that the jury could
qualify the verdict irrespective of mitigating circumstances. 5 The Court
also held that the decision must be unanimous as to the penalty as well
as to guilt.6 Before there could be capital punishment the jury must vote
for it unanimously.

HISTORY OF DRAFTING RULE 31

The first draft of the Federal Rules of Criminal Procedure, dated
September 8, 1941, contained a rule 49 entitled "Special Verdicts and In-
terrogations" modeled largely on Rule 49 of the Federal Rules of Civil
Procedure. The annotation referred to the statutes on several defendants7

and on conviction of a less offense; s and also to the statute on qualified
verdicts in murder case. 9 Rule 76 of the second draft, dated January 12,
1942, contained a rule entitled "Polling the Jury." It provided: "When
the verdict is rendered, and before it is recorded, the jury may be polled
on the request either of the defendant or of the attorney for the Govern-
ment. The judge shall ask each juror whether the verdict is his verdict,
and if any juror answers in the negative the jury shall be sent out for
further deliberations." The rule was similar to sec. 450 of the New York
Code of Criminal Procedure. A separate annotation by the reporter
entitled "The Practice of Polling the Jury" indicated that the statutes of
24 states provide for polling the jury and that in at least 12 states the
practice exists even in the absence of statute. Section 336 of the Ameri-
can Law Institute Code of Criminal Procedure provides for polling the
jury. Prior federal cases had held that the jury may be polled.10

4. 29 Stat. 487 (1897).
5. Winston v. United States, 172 U.S. 303, 313, 19 S.Ct. 212, 43 L.Ed. 456 (1899).
6. Andres v. United States, 338 U.S. 740, 748, 68 S.Ct. 880, 92 L.Ed. 1055 (1948).
7. 18 U.S.C. §566.
8. 18 U.S.C. §565.
9. 18 U.S.C. §567.

10. United States v. Bridges, 24 Fed. Cas. 1230, (No. 14,644) (C.C.N.D. Ala.
1879) (where a defendant agrees to a sealed verdict and the jury returns their
sealed verdict to the clerk and then separate, the defendant waives his right to
have the jury polled when the verdict is read) ; Roney v. United States, 43 App.
D.C. 533, 537 (1913) (in the absence of a request by the defendant, the court
is not required to poll the jury); Owens v. United States, 58 F.2d 684 (D.C.
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Rule 75 of the third draft, dated March 4, 1942, was similar to Rule
76 of the second draft except that the clerk instead of the judge was to
ask each juror whether the verdict is his verdict. Rule 32 of the fourth
draft, dated May 18, 1942, provided: "When the verdict is rendered, and
before it is recorded, the jury may be polled at the request of any party,
and if the juror answers in the negative the jury shall retire for further
deliberations." Rule 32 of a draft, known as Preliminary Draft, dated
May 1, 1942, provided in addition for a jury poll on the court's own
motion. the draft was submitted to the Supreme Court for comment.
The Court queried whether the rule should lay down a mandatory re-
quirement that "the jury shall retire for further deliberation." The trial
judge should be free to discharge the jury then as well as at any other
stage of the proceedings if he is satisfied that a just verdict will not be
reached. One justice thought the rule not clearly worded. Rule 32 of
the fifth draft, dated June, 1942, made no change.

Rule 29(a) of the sixth draft, dated Winter 1942-1943, added a new
subsection entitled "Return of Verdict." It provided: "A verdict shall
be unanimous, but by stipulation of the parties it may be by a stated
majority of the jurors. It shall be returned by the jury to the judge in
open court. A sealed verdict signed by each juror may be returned as
provided by the Court with the consent of the parties." The note to the
rule referred to the Report to the Chief Justice of the United States and
Members of the Judicial Conference of Senior Circuit Judges, of the
Committee on Selection of Jurors which recommends "utilization . . . of
the provisions of existing law which permits the waiver . .. of .. .
jury trial in both civil and criminal cases, and of the provisions which
permit the parties to stipulate for trial by juries of less than 12 persons
or to accept verdicts of a majority of the jurors rather than unanimous
verdicts."

Rule 29 (b) entitled "Poll of Jury" provided: "When a verdict is
returned and before it is recorded the jury shall be polled upon motion
of a defendant or of the Government or upon the court's own motion.
If upon the poll there is not the required concurrence the jury may be
ordered to retire for further deliberations or may be discharged."

Rule 29 of the First Preliminary Draft (seventh committee draft)
dated May, 1943, contained the four subsections contained in the rule as
finally adopted. Rule 29 (a) entitled "Return" instead of "Return of
Verdict" provided: "A verdict shall be unanimous, but by written stipu-
lation of the parties approved by the court it may be by a stated ma-

Cir., 1932) (counsel waived polling the jury, hence the court was not required
to inquire of the jury whether the verdict announced by the foreman was the
verdict of the jury) ; Mackett v. United States, 90 F.2d 462, 465 (7th Cir., 1937)
(right is substantial hence warrants reversal if denied).

[Vol. 15
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jority of the jurors." The previous provision as to sealed verdicts was
omitted. This was left to local practice. The note to the rule pointed
out that no provision is made for special verdicts although a writer had
favored special verdicts where more than a single offense is involved."1

Subsection (b) on Several Defendants provided: "If there are two or
more defendants, a verdict or verdicts may be returned to the jury at any
time during its deliberations with respect to a defendant or defendants
as to whom it has agreed; if the jury cannot agree with respect to all,
the defendants as to whom it does not agree may be tried by another
jury."

Subsection (c) on Conviction of Less Offense provided: "The de-
fendant may be found guilty of any offense the commission of which is
necessarily included in that with which he is charged, or of an attempt
to commit either the offense charged or any offense the commission of
which is necessarily included in the offense charged if the attempt is
made an offense by statute."

There were several comments to the Advisory Committee. With re-
spect to Rule 29 (a), Judge Merrill E. Otis of the Western District of
M\issouri thought the rule unfair to the defendant. The mere fact that a
defendant may be asked to consent to a majority verdict or to a jury
of three, five, or nine, prejudices him if he does not consent. 12 The Gov-
ernment will always be advantaged and always will consent. The size of
the jury and the majority required should be the same for all cases and
should be determined by law. Judge John C. Collet of the Western
District of Missouri favored the proposed rule. The rule will result in an
adequate number of jurors for other trials, thus avoiding delay. There
would be no coercion in fact. Judge J. W. Waring of the Eastern Dis-
trict of South Carolina would have the court appoint a foreman of the
jury, and would have the foreman sign the verdict.' 3 The foreman of the
grand jury signs the indictment. There should be an express provision
on sealed verdicts. The sealed verdict should be signed by the foreman.
The federal judges of Michigan and Judge Charles C. Simons of the
Sixth Circuit proposed the following rule on sealed verdict: "It shall

11. 29 A.B.A.J. 210 (1943). The recommendation was based on Viereck v. United
States, 318 U.S. 236, 63 S.Ct. 561, 87 L.Ed. 734 (1943). See also Williams v.
North Carolina, 317 U.S. 287, 63 S.Ct. 207, 87 L.Ed. 279 (1942); Pierce v.
United States, 314 U.S. 306, 310, 62 S.Ct. 237, 86 LEd. 226 (1941).

12. 1 COMMENTS, RECOMMENDATIONS AND SUGGESTIONs RECEIVED CONCERNING THE
PROPOsED RULES OF CRIMINAL PROCEDURE 139 (1943). See also the views of
C.T. Graydon of Columbia, South Carolina, id. at 172; and of Judge Xenophon
Hicks of the Court of Appeals of the Sixth Circuit, vol. 2, id. at 460 (1943);
Herbert S. Phillips, United States Attorney for the Southern District of Florida,
ibid; Clyde 0. Eastus, United States Attorney for the Northern District of Texas,
id. at 461; Judges Pearson M. Hall and Benjamin Harrison of the Southern
District of California, ibid.

13. Vol. 1, id. at 172.

1964]



MERCER LAW REVIEW

be returned by the jury in open court: provided, that a written verdict,
signed by each of the members of the jury and sealed, may be returned
by the jury to the clerk of the court to be opened by the judge in open
court in the presence of the defendant, or afterhe has been afforded op-
portunity to be present."'14 The rule failed to state whether the stipula-
tion for less than a unanimous verdict be made before trial or during
trial.15

With respect to Rule 29 (b) Robert S. Rubin, Special Counsel for
the Securities and Exchange Commission, opposed permitting the jury to
return a verdict as to one defendant before its deliberations are com-
pleted as to all. 16 Snap decisions might result. The existing statute, 18
U.S.C. sec. 566, seems to require completion of deliberations as to all be-
fore verdict is rendered as to any. J. Arthur Woll, United States Attorney
for the Northern District of Illinois, pointed out that the rule failed to
cover trials of consolidated indictments; or of a single indictment em-
bracing several offenses by the same defendant.17

With respect to the language "the jury shall be polled" in Rule 29 (d)
Joseph T. Votava, United States Attorney for the District of Nebraska,
would substitute the word "may" for the word "shall."' Is

Rule 33 of the Second Preliminary Draft (eighth committee draft)
dated February, 1944, attained the final form for verdict as to subsection
(a) on return; and as to subsection (d) on poll of jury. Subsection (b)

on several defendants and subsection (c) on conviction of less offense
attained substantially their final form. The provision for majority verdict
was eliminated from subsection (a) .19

With respect to Rule 33 (a) the federal judges of Michigan thought
that the rule as drafted prevented the return of sealed verdicts in the only
circumstances that a sealed verdict is usually asked for, that is to say,
when the judge is not present in open court. 20 The rule should be
amended to provide: "It shall be returned by the jury to the judge in
open court, except that by consent of counsel for the Government and
respondent a sealed verdict may be returned in the absence of the judge."
Judge Evan A. Evans of the Seventh Circuit would have the rule ex-
pressly provide for sealed verdicts in the discretion of the court. Ralph
F. Lesemann of the Bar Committee of the Seventh Circuit pointed out
that the rule was silent as to sealed verdicts. In actual practice sealed

14. Vol. 2, id. at 460.
15. ld. at 461.
16. Id. at 459.
17. Id. at 462.
18. Vol. 1, id. at 173.
19. Such elimination was assigned as a major reason against waiver in Hibdon v.

United States, 204 F.2d 834, 836 (6th Cir., 1953).
20. 3 COMMENTS, RECOMMENDATIONS AND SUGGESTIONs RECEIVED CONCERNING THE

PROPOSED RuLEs OF CRIMINAL PROCEDURE 121 (1944).
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verdicts are often returned, by agreement, in cases in which it is known
that the jury will not be present when they are opened or at any time
thereafter. To make it clear that consent to a sealed verdict shall operate
as a waiver of the right to poll the jury some provision on waiver
through consenting to a sealed verdict should be added. Harold M. Ken-
nedy, United States Attorney for the Eastern District of New York would
have the rule provide specifically for sealed verdicts. 21

With respect to rule 33 (b) the Philadelphia Chapter of the Federal
Bar Association would amend the rule so as to bar trial by another
jury where such retrial would violate the fundamental rights of such
defendant. 22 For example on a prosecution for conspiracy of two de-
fendants if one is acquitted, the other may not be convicted nor retried.

With respect to Rule 33 (c) Judge Wyzanski of the District Court of
Massachusetts thought the use of the phrase "by statute" inappropriate
and unnecessary for the District of Columbia.23 The phrase should be
stricken with the word "made" so that the final clause reads "if the at-
tempt is an offense." This suggestion was incorporated in the rule as
finally drafted.

Rule 33 of the Report of the Advisory Committee (ninth commit-
tee draft) dated June, 1944, adopted the rule in its final form. It changed
the language at the end of subsection (b) from "tried by another jury"
to "tried again." It changed the language at the end of subsection (c)
from "if the attempt is made an offense by statute" to "if the attempt
is an offense." The Supreme Court adopted the rule without any
change. As two rules proposed by the committee on notice of alibi and
pretrial conference were rejected by the Court the rule became Rule 31.

SEALED VERDICT

In upholding a sealed verdict 24 the Supreme Court stated that "it

is enough to say that there is nothing in the record to show that the
jury separated before the verdict was returned into court, but the record
does show that a sealed verdict was returned by the jury by agreement
of counsel for both parties in open court and in the presence of the de-
fendant. This verdict was rightly received and recorded." 25 The de-
fendant has the right to have the jury present when the verdict is

21. Vol. 4, id. at 67.
22. Id. at 68.
23. Vol. 3, id. at 123.
24. On sealed verdicts see ORFIELD, CRIMINAL PROCEDURE FROM ARREST TO APPEAL

473-475 (1947).
25. Pounds v. United States, 171 U.S. 35, 38, 18 S.Ct. 729, 43 L.Ed. 62 (1890). See

also Stubbs v. United States, 1 F.2d 837, 839 (9th Cir., 1924).
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opened.2 6 But this would not be true if the understanding and agree-
ment was that they were not again to meet the court.27

When a defendant through his counsel agrees to a sealed verdict and
the jury returns their sealed verdict to the clerk and then separate, the
defendant waives his right to have the jury polled when the verdict is
read although all members of the jury were present.2 s The separation
after sealing does not invalidate the sealed verdict when the jury are
present at the return of the verdict.29

On a liquor prosecution in which the jury returned a sealed verdict
of guilty on the first and second counts, but, on the court's questioning
the foreman, the foreman stated that it was the intent to find the de-
fendant guilty on the first shipment, and that intent was verified by a
polling of the jury, the verdict could be corrected to find the defendant
guilty on the third and fourth counts, which covered the first shipment.30

The Advisory Committee Note to Rule 31 (a) states that the rule "does
not embody any regulation of sealed verdicts, it being contemplated that
this matter would be governed by local practice in the various district
courts." Rule 40 (a) of the Uniform Rules of Criminal Procedure
adopted in 1952 by the National Conference of Commissioners on Uni-
form State Laws and approved by the American Bar Association in 1952
provides: "With the consent of both parties, the court may authorize
rendition of a sealed verdict if the jurors agree upon a verdict during a
temporary adjournment of the court." Thus there can be no sealed ver-
dict unless there is consent by the defendant, the Government, and the
trial court.

SPECIAL VERDICr

Special verdicts31 are referred to in early decisions of the Supreme
Court.3 2 They were used in piracy cases.33 On a prosecution for piracy

26. Doyle v. United States, 10 Fed. 269, 272, (C.C.N.D. Ill. 1881). See also United
States v. Bridges, 24 Fed. Cas. 1230, (No. 14,644) (C.C. N.D. 1854). See note
by Francis Wharton, 10 Fed. 274 (1881).

27. Doyle v. United States, 10 Fed. 269, 272 (C.C.N.D. 111. 1881).
28. United States v. Bridges, 24 Fed. Cas. 1230 (No. 14,644) (C.C. N.D. Ala. 1879).

Compare Doyle v. U.S. 10 Fed. 269, 271-272 (C.C. N.D. Ill. 1881). See note
by Francis Wharton, 10 Fed. 274 (1881).

29. United States v. Bennett, 24 Fed. Cas. 1093, 1105, (No. 14,571) (C.C.S.D. N.Y.
1879). The jury was polled at the request of the defendant. Only a misdemeanor

was involved.
30. Anderson v. United States, 294 Fed. 593, 597 (2d Cir., 1923).
31. On special verdicts see ORFIELD, CRIMINAL PROCEDURE FROM ARREST TO APPEAL

471-473 (1947).
32. United States v. Sheldon, 15 U.S. (2 Wheat.) 119, 4 LEd. 199 (1817) (trading

with the enemy) . See also the opinion of Circuit Justice Baldwin in United
States v. Wilson, 28 Fed. Cas. 699, 712, (No. 16,730) (C.C.E.D. Pa. 1830);
United States v. Watkins, 28 Fed. Cas. 419, 478-482 (No. 16,649) (C.C.D.C.
1829); United States v. Keen, 26 Fed. Cas. 686, 692, (No. 15,510) (C.C.D. Ind.
1839) . See Note, 21 NEB. L. REV. 188 (1942).

33. United States v. Smith, 18 U.S. (5 Wheat.) 153, 154, 162, 5 L.Ed. 57 (1819).
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where a special verdict found that the offense was committed by the de-
fendant at a designated place, but failed to state that it was outside the
limits of any state, the special verdict was set aside and a new trial
granted. 34 The Court held that whether a particular place is within
the boundaries of a state is a question of fact for the jury to determine.
Where intent is the essence of an offense and is not found the special
verdict will be set aside. "An imperfect verdict, or one on which no
judgment can be rendered, must be set aside, and a venire de novo
awarded." 35 In 1884 a court stated: "It is not the practice in the federal
courts, ordinarily, to instruct the jury to bring in a specific verdict. '3 6

A verdict is general if the jury find the defendant guilty or if they find
him guilty and add a statement which may be treated as surplusage. A
verdict is special where the "jury state the naked facts as they find them
to be proved, and pray the advice of the court thereon." 37 In 1921 a
court stated: "It is not the practice of the federal courts in criminal cases
to call for special verdicts and we hold that there was no error in re-
fusing to depart from the practice. ' ' 38 The defendant had requested a
special finding. In 1946 Judge Maris stated as to special verdicts: "They
have, however, become virtually unknown in federal criminal practice." 39

But a special verdict had not been asked for in the case reviewed. In
1948 in an elaborate opinion arguing for use of the special verdict in
civil cases, Judge Jerome Frank cited one case upholding its use and
another stating that it was virtually unknown in federal practice. 40 He
conceded that under Rule 49 (a) of the Federal Rules of Civil Procedure
the trial judge has full discretion to deny a request for a special verdict. 41

In 1949 the Eighth Circuit held that the action of the trial judge in re-
quiring the jury to return verdicts which were in the nature of special
interrogatories and answers thereto, over the objection of the defendant,
was reversible error.42 The analogy of special verdicts in civil cases could

34. United States v. Jackalow, 66 U.S. (1 Black) 484, 487, 17 L.Ed. 225 (1862).
35. United States v. Buzzo, 85 U.S. (18 Wall.) 125, 129, 21 LEd. 812, 813 (1873).
36. United States v. Walsh, 22 Fed. 644, 649 (C.C.D. Mass. 1884).
37. Statler v. United States, 157 U.S. 277, 278, 15 S.Ct. 616, 39 L.Ed. 700 (1895) . The

court quoted 4 BLACKSTONE, COMMENTARIES 377, 378. The use of special ver-
diets was upheld in Sparf v. United States, 156 U.S. 51, 68-69, 73-107, 110-183,
15 S.Ct. 280, 39 L.Ed. 343 (1895) .

38. Anderson v. United States, 273 Fed. 677, 679 (9th Cir., 1921) . But the court
merely cited a civil case holding that state practice allowing special verdicts need
not be followed. Mutual A. Ass'n., v. Barry, 131 U.S. 100, 119, 9 S.Ct. 755, 33
L.Ed. 60 (1889). Compare Samlin v. United States, 278 Fed. 170, 172 (9th
Cir., 1922).

39. United States v. Noble, 155 F.2d 315, 317 n. 4 (3d Cir., 1946). See also Mor-
ris v. United States, 156 F.2d 525, 528, 532 (9th Cir., 1946).

40. Skidmore v. Baltimore K- 0. R.R., 167 F.2d 54, 66 n. 27a (2d Cir., 1948).
41. Id. 66-67. See WRIGHT, FEDERAL COURTS 363-365 (1963).
42. Gray v. United States, 174 F.2d 919, 923-924 (8th Cir., 1949), cert. denied

338 U.S. 848. See Note, 70 YALE L. J. 763, 766 n. 17 (1961).
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not be applied. No doctrine of surplusage could turn the verdict into a
general verdict. The defendant had not waived by failure to make timely
objection. He objected before the forms went to the jury and later before
the verdicts were arrived at.

In 1953 the Supreme Court stated in a dictum in review of a state court
conviction: "Our own Rules of Criminal Procedure made no provision
for anything but a general verdict. Indeed, departure from this has
sometimes been resisted as an impairment of the right to trial by jury...
which usually implies one simple general verdict that convicts or frees
the accused." 43 Admittedly it is true that the Rule is silent as to special
verdicts, and so is the Advisory Committee Note to Rule 31 (a).

In 1957 a trial court was more disposed to allow special verdicts. "Al-
though not frequently used in criminal cases in the federal courts,
probably because of their technical difficulty and the consequent likeli-
hood of error, special verdicts have figured in the early opinions." 44

The court submitted special questions to the jury, after it had decided
on a general verdict, to determine whether participation in a conspiracy
continued past the effective date of increased statutory penalties. The
Second Circuit45 affirmed without discussion of the issue, and the Su-
preme Court denied certiorari. 46 In 1963 the Second Circuit Court of
Appeals held in an opinion by Judge Friendly that the defendant could
ask for a jury finding whether, if he had joined in conspiracy, he had
done this in 1944-1945 or only at some later date.47 But if he failed to
ask for such finding he could not later object on a motion to vacate the
conviction. It should be noted that in several cases involving offenses
which have lower degrees the courts have suggested that the defendant
fully to protect himself may ask for a special verdict or for a verdict in-
dicating the degree of the offense.48

The defendant may waive trial by jury if the government and the
trial court consent under Rule 23 (a) . He should be entitled to a special
verdict under similar circumstances. But if he objects, arguably there
should be no special verdict.49 Likewise if the trial judge is unwilling

43. Stein v. New York, 346 U.S. 156, 178, 73 S.Ct. 1077, 97 L.Ed. 1522 (1953).
44. United States v. Ogull, 149 F. Supp. 272, 277-278 (D.D.N.Y. 1957). See Gold-

stein The State and the Accused: Balance of Advantage in Criminal Procedure,
69 YALE L. J. 1149, 1161 n. 34 (1960).

45. United States v. Gemie, 252 F.2d 664 (2d Cir., 1958).
46. 356 U.S. 968, 78 S.Ct. 1006, 2 L.Ed.2d 1073 (1958).
47. United States v. Sobell, 314 F.2d 314, 329 n. 12 (2d Cir., 1963) . See also

United States v. Rosenberg, 195 F.2d 583, 600-602 (2d Cir., 1952), cert. denied
344 U.S. 838 (dissenting opinion of Jerome Frank as to Sobell).

48. Williams v. United States, 238 F.2d 215, 218 (5th Cir., 1956); United States v.
Simon, 186 F. Supp. 223, 228 (S.D.N.Y.,); United States v. Haim, 218 F. Supp.
922, 928 (S.D.N.Y. 1963) . See also supra, n. 11.

49. Gray v. United States, 174 F.2d 919, 923-924 (8th Cir., 1949) , cert. denied 338
U.S. 848.
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there should be no special verdict.50 Possibly the same should be true if

the Government objects. But it is not likely that the Government would
often object. Rule 40 (a) of the Uniform Rules of Criminal Procedure
adopted in 1952 by the National Conference of Commissioners on Uni-
form State Laws and approved by the American Bar Association in 1952
is more restrictive of the rights of the defendant and the government. It
provides: "The jury may in all cases render either a general, or if so di-
rected by the court, a special verdict." The special verdict "shall be in
writing." It need not be in any particular form.

RECOMMENDATION OF LENIENCY

Where a jury finds a verdict of guilty but makes a recommendation
of mercy as to an offense malum prohibitum, the verdict will not be
reversed on appeal.51 The verdict is not turned into a special verdict be-
cause the recommendation of mercy was made after a colloquy between
the trial judge and the foreman of the jury. If the trial judge instructs
in such a way as to lead the jury to believe that a light sentence might
be imposed, and then on conviction the defendant is given the maximum
penalty possible, the conviction may be reversed. 52 The above cases are
to be distinguished from those arsing under the federal statutes pro-
viding for qualified verdicts in cases of homicide, kidnapping and
wrecking trains.53

UNANIMOUS VERDICT

Article III and the Sixth Amendment guarantee the right to trial by
jury in federal criminal cases. 54 This right includes the right to a unan-
imous verdict. 55 The latter right extends to all issues presented to the
jury, including the character or degree of the offense, guilt and punish-
ment. 56 One court of appeals has held that the right cannot be waived.57

50. Skidmore v. Baltimore & 0. R.R., 167 F.2d 54 (2d Cir., 1948).
51. Thinket Packing Co. v. United States, 236 Fed. 109, 113 (9th Cir., 1916). See

ORFIELD, CRIMINAL PROCEDURE FROM ARREST TO APPEAL 476-477 (1947).
52. Miller v. United States, 37 App. D.C. 138, 143-144 (1911). See Note, 24 MINN.

L. REV. 421,422 (1940).
53. See supra, n. 5 and 6.
54. See Orfield, Trial by Jury in Federal Criminal Procedure, 1962 DUKE L. J. 29;

ORFIELD, CRIMINAL PROCEDURE FROM ARREST TO APPEAL, 481-483 (1947).
55. Patton v. United States, 281 U.S. 276, 288-289, 50 S.Ct. 253, 74 L.Ed. 854 (1930);

Maxwell v. Dow, 176 U.S. 581, 586, 20 S.Ct. 448, 44 L.Ed. 597 (1900).
56. Andres v. United States, 333 U.S. 740, 748, 68 S.Ct. 880, 92 L.Ed. 1055, (1948),

noted 51 W. VA. L. REV. 193 (1949). See also Smith v. United States, 47 F.2d
518, 519-520 (9th Cir., 1931) (one judge dissenting).

57. Bibdon v. United States, 204 F.2d 834 (6th Cir., 1953). This view is criticized
in 6 ALA. L. REV. 332 (1954), 52 MICH. L. Riv. 911, 913 (1954), 1 U.C.L.A.
L. REV. 106 (1953), 21 U. CHI. L. REV. 438, 447 (1954), 17 U. DET. L. J. 97
(1954), 1954 WASH. U. L. Q. 235 (1954) . For a contrary view see 8 ARK. L. REV.

177 (1954), 4 CATHOLIC U. L. REV. 64 (1954), 58 DICK. L. REV. 180 (1954), 22
FORDHAM L. REV. 305 (1953), 16 GA. B. J. 234 (1953), 29 NOTRE DAME LAW
488 (1954), 27 SO. CAL. L. REV. 206 (1954), 39 VA. L. REv. 1101 (1953).
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It follows that a majority verdict could be set aside even though the jury
voted for conviction by nine to three on the first count and ten to two
on the second count. The waiver agreement had been made after only
27 minutes of deliberation by the jury, which had reported its inability
to agree. The Court held that the reasonable doubt rule was violated.5 s

The Court assigned as one major reason the mandatory language of
Rule 31 (a). On the other hand, the Government argued that since
a defendant may waive trial by jury and also trial by twelve jurors, he
should also be able to waive unanimity. But a waiver provision had been
deleted after the First Preliminary Draft.5 9 As to other types of waiver
there were express provisions in the Rules. The court reasoned that even
if the federal rules were silent, there could be no waiver. Waiver would
violate due process of law as well as the right to trial by jury. The Su-
preme Court has stated by way of dictum that majority verdicts in state
courts do not violate due process of law.60 In two federal civil cases the
Court stated that unanimity was an essential feature of trial by jury at
common law and that this right was secured by the Seventh Amend-
ment.6 1 Yet Rule 48 of the Federal Rules of Civil Procedure provides
that the parties in a civil action may stipulate before or during trial for
a majority verdict.

RETURN OF VERDICT

An instruction to the jury that they should not reveal how they stood
until they returned an unanimous verdict is not reversible error.62

The rule is silent as to the selection of a foreman and as to whether
the verdict be in writing. In a case before the adoption of the Rules a
district judge stated in charging the jury: "When you return to the jury
room to deliberate, you will select one of your members as foreman or
forelady and he, or she, will sign your verdict for you when it has been
agreed upon, and he or she will represent you as your spokesman in the
further conduct of this case in this court." 63 Under Rule 40 (a) of

58. See Orfield, Burden of Proof and Presumptions in Federal Criminal Cases, 31
U. KAN. CiT-Y L. REV. 30, 55 (1963).

59. See supra, n. 19.
60. Jordan v. Massachusetts, 225 U.S. 167, 176, 32 S.Ct. 651, 56 LEd. 1038 (1912);

see also Maxwell v. Dow, 176 U.S. 581, 605, 20 S.Ct. 448, 44 L.Ed. 597 (1900).
61. Springville v. Thomas, 166 U.S. 707, 708, 10 S.Ct. 1074, 34 L.Ed. 549 (1897):

American Publishing Co. v. Fisher, 166 U.S. 464, 468, 17 S.Ct. 618, 41 L.Ed. 1079
(1897).

62. United States v. Rinaldi, 301 F.2d 576, 578 (2d Cir., 1962). On return of verdict
see ORFIELD, CRIMINAL PROCEDURE FROM ARREST TO APPEAL 477-479 (1947);
CLARK, HANDBOOK OF CRIMINAL PROCEDURE 562-572 (2d ed. by Mikell 1918).

63. United States v. Dried Fruit Ass'n. of Cal., 4 F.R.D. 1, 10 (N.D. Calif. 1944). See
also United States v. Young, 301 F.2d 298 (6th Cir., 1962) as to selection of fore-
man. See supra, n. 13. The other jurors need not sign. United States v. Thompson,
27 F. Supp. 905, 907 (M.D. Pa. 1939).
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the Uniform Rules of Criminal Procedure, a general verdict may be
either oral or written. It need not be in any particular form.

On a prosecution for possession and custody of an illegal still, the con-
duct of the jury in returning a verdict of guilty on four counts in four
minutes is not so capricious as to deny due process of law or to violate
Rule 31.64

The Supreme Court has stated by Justice Gray: "But when a case is
committed to the jury on Saturday, their verdict may be received and the
jury discharged on Sunday. This has been generally put upon the ground
that the reception of the verdict and discharge of the jury is but a minis-
terial act, involving no judicial discretion; or that it is an act of necessity;
and it certainly tends to promote the observance of the day more than
would keeping the jury together until Monday." 65

In 1917 a district court held that where counsel stipulated that the clerk
might take the verdict when rendered as if the court were in session,
the agreement is binding and the question of the validity of the verdict
must be decided as if the judge had been present and the court in formal
session.6 6 This case could not be followed today under the wording of
Rule 31 (a).

Must the verdict state the exact offense or is it enough to refer to the
offense charged in the indictment? In an early case the Supreme Court
seemed to favor the former. 7 But in 1895 the Supreme Court 8

quoted favorably the view of Bishop:6 9 "The words being the 'finding
of lay people,' need not be framed under the strict rules of pleading,
or after any technical form. Any words which convey the idea to the

64. United States v. Young, 301 F.2d 298 (6th Cir., 1962). See also Kimes v.
United States, 240 F.2d 301, 302 (5th Cir., 1957), cert. denied 354 U.S. 912
(20 minutes); United States v. Rebhuhn, 109 F.2d 512, 516 (2d Cir., 1940),
cert. denied 310 U.S. 629 (3 hours) ; Bolder v. United States, 69 F.2d 121, 123
(D. C. Cir., 1934) . See also 91 A.L.R.2d 1238 (1963) .

65. United States v. Ball, 163 U.S. 662, 671, 16 S.Ct. 1192, 41 L.Ed. 300 (1896).
66. United States v. Backman, 246 Fed. 1009 (E.D. Pa. 1917). See note, 25 COLUM.

L. REV. 508 (1925). The defendant should be present when the verdict is re-
turned. See Rule 43, F.R.C.P.; United States v. Shepherd, 27 Fed. Cas. 1060,
(No. 16,274) (C.C.E.D. Va. 1875). Compare the view of Judge William J.
Brennan, Jr., in Ex parte Graham, 13 N.J. Super. 449, 80 A.2d 641, 643 (1951)
citing ORFIELD, CRIMINAL PROCEDURE FROM ARREST TO APPEAL 413-417 (1947).
The last cited case is noted in 4 ALA. L. REV. 114 (1951). In non-capital cases
there can be a waiver by voluntary absence. Note, 13 MINN. L. REV. 65 (1928) ;
Lewis v. United States, 146 U.S. 370, 13 S.Ct. 128, 36 L.Ed. 1008 (1892); Diaz
v. United States, 223 U.S. 442, 455, 32 S.Ct. 250, 56 L.Ed. 500 (1912). The
defendant is entitled to counsel and presence of counsel at the return of the
verdict. Thomas v. Hunter, 153 F.2d 834, 829 (10th Cir., 1946).

67. Ball v. United States, 140 U.S. 118, 131-132, 11 S.Ct. 761, 35 L.Ed. 377 (1891).
The offense was murder.

68. Statler v. United States, 157 U.S. 277, 279, 15 S.Ct. 1616, 39 L.Ed. 700 (1895).
See also Drew v. United States, 192 Fed. 854, 857 (2d Cir., 1912) CLARK,

HANDBOOK OF CRIMINAL PROCEDURE 568-569 (2d ed. by Mikell 1918); Note, 9
NEB. L. BULL. 345 (1931) ; Note, 18 TEX. L. REV. 505 (1940).

69. BISHOP, CRIMINAL PROCEDURE, §1005a, p. 623.
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common understanding will be adequate. And all fair intendments will
be made to support it. To say, therefore, that the defendant is 'guilty,'
or guilty of an offense named, which is less than the whole alleged, is
sufficient without adding 'as charged in the indictment;' for the latter
will be supplied by construction. So likewise a general findng of 'guilty'
will be interpreted as guilty of all that the indictment well alleges .. .
surplusage in a verdict may be rejected, being harmless, the same as in
pleading. And the verdict must be construed as a whole, not in separate
parts."

On a prosecution for conspiracy alleging 50 overt acts a verdict as to
one defendant of "guilty of overt act No. 21 only" and as to another of
"guilty of overt act No. 46 only" was upheld as a verdict of guilty of
conspiracy.

70

The use of a verdict form which required the jury to write the word
"not" into a blank space before the word "guilty" is not error if the jury
is fully instructed on the matter.71 The forms at the end of the Federal
Rules of Criminal Procedure do not cover the verdict. Under Rule
40 (a) of the Uniform Rules of Criminal Procedure, neither a general
nor a special verdict "need be in any particular form."

SEVERAL DEFENDANTS

An instruction requiring the jury to find each defendant individually
guilty before they could convict either, but prohibiting the return of a
verdict of guilty, even if one defendant had been found guilty unless the
other was found guilty, gave the defendant more than he was entitled to,
and even if erroneous was not prejudicial on any theory that a joint
verdict was required.72

The Supreme Court held in 1895 that an instruction on the trial of
several defendants indicted separately for offenses growing out of the
same transaction, that, while they might find a verdict of guilty as to
all the defendants, or find some guilty and some not guilty, they could
not find a verdict as to some and disagree as to others was reversible
error.

73

A trial judge need not postpone the recording of a verdict against

70. Drew v. United States, 192 Fed. 854, 856 (2d Cir., 1912).
71. McKenna v. United States, 232 F.2d 431, 438 (8th Cir., 1956); Hines v. United

States, 131 F.2d 971, 974 (10th Cir., 1942).
72. Ebeling v. United States, 248 F.2d 429, 437 (8th Cir. 1957), cert. denied 355

U.S. 907; Bartlett v. United States, 166 F.2d 920, 927 (10th Cir. 1948). See
Orfield, joinder in Federal Criminal Procedure, 26 F.R.D. 23, 55 n. 243, 71 n. 281
(1960).

73. Bucklin v. United States, 159 U.S. 682, 686, 16 S.Ct. 182, 40 L.Ed. 205 (1895).
See Orfield, Consolidation in Federal Criminal Procedure, 40 ORE. L. Rav. 318,
319-320, 335-336 (1961).
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some of the defendants because of the jury's disagreement as to a co-
defendant.

4

SEVERAL COUNTS

Where the indictment contains several counts the court should direct
the jury to return a verdict on each count. 75 The court cannot correct
such a verdict, and if it does the defendant is entitled to a new trial. If
the court corrects it there is a violation of the defendant's right to trial by
jury.

A verdict is valid even though it does not cover all the counts in the
indictment. For example, a jury may convict as to three counts and dis-
agree as to a fourth.76

Where there are several counts, a general verdict of guilty, nothing
else appearing, is a verdict of guilty on all the counts in the indictment. 77

A finding by the jury of "guilty on all counts," is valid even where the
jury has been instructed to consider each count separately.78 Where the
jury finds the defendant guilty upon all counts of an indictment, "guilty
as charged," without specifying the counts, it is a proper form of ver-
dict.7 9 If the jury find the defendant guilty on some counts, and not
guilty on others, the counts should be specified accordingly.SO

On a trial on two counts the verdict, apparently written on a printed
form declared the defendants "guilty on the __ count of the Indict-
ment, and __ on the __ count of the Indictment." No objection
was made until the case came to the Supreme Court. The Court held
that all parties evidently understood it as a general verdict and that
the verdict and sentence on it were valid.81 It is not clear whether
a motion in arrest of judgment would lie in such a case.8 2

Where there are several counts each charging the same offense, several
verdicts of guilty amount to a verdict of guilty of the one crime.8 3

74. United States v. Cotter, 60 F.2d 689, 690 (2d Cir. 1932); United States v.
Frankel, 65 F.2d 285, 288 (2d Cir. 1933), cert. denied 290 U.S. 682.

75. United States v. Di Matteo, 169 F.2d 798, 800 (3d Cir., 1948); United States
v. Crescent-Kelvan Co., 164 F.2d 582, 589 (3d Cir., 1948) ; Soper v. United States,
27 F.2d 648 (9th Cir., 1928); United States v. Brilliant, 274 F.2d 618, 619
2d Cir., 1960). See ORFIELD, CRIMINAL PROCEDURE FROM ARREST TO APPEAL
475-476 (1947).

76. Selvester v. United States, 170 U.S. 262, 263, 18 S.Ct. 580, 42 L.Ed. 1029 (1898).
77. Phillips v. United States, 264 Fed. 657, 659 (5th Cir. 1920), cert. denied 253

U.S. 491.
78. United States v. Brilliant, 274 F.2d 618, 619 (2d Cir. 1960).
79. Gardes v. United States, 87 Fed. 172, 181 (5th Cir. 1898) . See United States

v. Harper, 33 Fed. 471, 494 (C.C.S.D. Ohio 1887).
80. United States v. Harper, 33 Fed. 471, 494 (C.C.S.D. Ohio 1887).
81. O'Connell v. United States, 253 U.S. 142, 148, 40 S.Ct. 444, 64 L.Ed. 827 (1920).
82. Orfield, Arrest of Judgment in Federal Criminal Procedure, 42 IowA L. REV.

8, 23 (1956).
83. Bramblett v. United States, 231 F.2d 489, 492 (D.C. Cir. 1956), cert. denied 350

U.S. 1015.
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The jury may return a verdict on some counts of an indictment before
it has reached a verdict on other counts.8 4

INCONSISTENT VERDICTS

In 1932 the Supreme Court stated: "Consistency in the verdict is not
necessary. Each count in an indictment is regarded as if it was a separate
indictment." 5 On a prosecution under the National Prohibition Act
the first count charged maintenance of a nuisance by keeping liquor
for sale; the second count charged unlawful possession of liquor; and
the third, unlawful sale of liquor. It was held that the jury could convict
on the first count, and acquit on the second and third. A jury has tra-
ditional power to import leniency into the law by rendering a verdict
in the teeth of both the law and the facts. Moreover, even though the
verdict was the result of compromises6 or mistake, verdicts cannot be up-
set by speculation into such matters. In 1943 the Supreme Court stated:
"Whether the jury's verdict was the result of carelessness or compromise
• . . is immaterial. Juries may indulge in precisely such motives or va-
garies."87 The jury may find an officer guilty although it fails to find
the corporation guilty.

A different approach has been applied to trial by the court. When
a defendant is tried by the court and the court, in making inconsistent
findings, acquits him of one offense, the defendant may not, because of
double jeopardy, be tried again for the offense on which he was incon-
sistently acquitted, but he may be tried again for the other offense.88

There is no doctrine of res judicata as to different counts tried at the
same trial even though there might be such if there were several trials
at different times.8 9

As to inconsistent verdicts the question is whether the convictions are

84. Clainos v. United States, 163 F.2d 593, 596 (D.C. Cir. 1947) ; United States v.
Skidmore, 123 F.2d 604, 611 (7th Cir. 1941), cert. denied 315 U.S. 800; United
States v. Frankel, 65 F.2d 285, 288 (2d Cir. 1933), cert. denied 290 U.S. 682;
United States v. Cotter, 60 F.2d 689, 690 (2d Cir. 1932).

85. Dunn v. United States, 284 U.S. 390, 393, 52 S.Ct. 189, 76 L.Ed. 356 (1932),
Note, 36 DICK. L. REV. 261 (1932), 45 HARV. L. REV. 931 (1932), 18 VA. L.
REv. 553 (1932), 41 YALE L. J. 922 (1932). Justice Butler dissented. For inter-
pretation of the case see the decisions cited in 60 COLUM. L. REV. 999, 1005 n. 24
(1960). See also, ORFIELD, CRIMINAL PROCEDURE FROM ARREST TO APPEAL

483-485 (1947).
86. See Note, Compromise Verdicts in Criminal Cases, 37 NEB. L. REv. 802 (1958).
87. United States v. Dotterweich, 320 U.S. 277, 279, 64 S.Ct. 134, 88 L.Ed. 48

(1943).
88. United States v. Maybury, 274 F.2d 899 (2d Cir. 1960), Note 60 COLUM. L.

REV. 999 (1960), 73 HARV. L. REv. 1616 (1960), 6 How. L. J. 225 (1960),
1961 DUKE L. J. 133 (1961). See also Bickel, Judge and Jury-Inconsistent
Verdicts in the Federal Courts, 63 HARV. L. REV. 649, 651 (1950); Orfield,
Trial by Jury in Federal Criminal Procedure, 1962 DUKE L. J. 29, 81 (1962).

89. United States v. Coplon, 185 F.2d 629- 633 (2d Cir. 1950).
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"consistent with the evidence." 90 Following this theory there may be
a conviction of robbery and of second degree murder. 91

Where there are several counts in an indictment and the verdict is
silent on one count, this is a constructive acquittal as to such count.9 2

The silence does not operate to make inconsistent verdicts on other
counts.

9 3

Asserted inconsistencies should be objected to at trial.94 Where ob-
viously inconsistent verdicts are returned as to different counts both the
trial court and the court of appeals should be very careful to scrutinize
the record for prejudicial error, although inconsistency alone would not
justify reversal.95

WVhere it is unclear from the verdict whether it is directed to the
counts as they appeared in the indictment or to the counts as erroneously
described by the trial judge, the sentence based on such verdict will be
set aside on motion to vacate under 28 U.S.C. section 2255.96

CONVICTION OF LESS OFFENSE

A federal court has pointed out: "At common law, one accused of
felony might not be convicted of an included misdemeanor, the reason
being that a person charged with a misdemeanor was entitled to certain
privileges barred to one accused of felony." 97

Rule 31 (c) is a statement of existing law.9s It applies where there
are degrees of offense. Examples are grand larceny and petty larceny,
murder and manslaughter. 99 If an offense has no degrees, Rule 31 (c)
does not apply. It was so held as to smuggling of aliens. 100

90. American Medical Ass'n. v. United States, 130 F.2d 233, 252 (D.C. Cir. 1942),
alf'd., 317 U.S. 519, 63 S.Ct. 326, 87 L.Ed. 434 (1943).

91. Jackson v. United States, 313 F.2d 572, 574 (D.C. Cir. 1962).
92. Soper v. United States, 27 F.2d 648, 649 (9th Cir. 1928) ; Jody v. United States,

170 U.S. 402, 18 S.Ct. 624, 42 L.Ed. 1085 (1898); Note, 60 COLUM. L. REV.
999, 1003 (1960).

93. Soper v. United States, 27 F.2d 648, 650 (9th Cir. 1928) ; Dealy v. United States,
152 U.S. 539 (1894). See Note, 60 COLUM. L. REV. 999, 1003 (1960).

94. Jackson v. United States, 213 F.2d 572, 575 n. 5 (D.C. Cir. 1962); Shiflett v.
Welch, 161 F.2d 933 (4th Cir. 1947) ; Shiflett v. United States, 136 F.2d 765
(D.C. Cir. 1943).

95. Manley v. United States, 238 F.2d 221 (6th Cir. 1956).
96. Shelton v. United States, 235 F.2d 951, 953 (4th Cir. 1956).
97. United States v. Barbeau, 92 F. Supp. 196, 201 (D. Alaska 1950). See 21 L.R.A.

(n.s.) 1 (1909) ; compare United States v. Watkins, 28 Fed. Cas. 419, 479, (No.
16,649) (C.C.D.C. 1829) ; United States v. Read, 27 Fed. Cas. 716, (No. 16,126)
(C.C.D.C. 1820); United States v. Dixon, 25 Fed. Cas. 872, (No. 14,968)
(C.C.D.C. 1807).

98. United States v. Martinez-Gonzales, 89 F. Supp. 62, 65 (S.D. Calif. 1950) ; Berra
v. United States, 351 U.S. 131, 134 n. 6, 76 S.Ct. 685 (1956). On lesser included
offenses see 56 COLUM. L. REV. 888 (1956); 37 NEB. L. REV. 802 (1958).

99. See Ekberg v. United States, 167 F.2d 380, 385 (Ist Cir. 1948) ; United States v.
Martinez-Gonzales, 89 F. Supp. 62, 65 (S.D. Calif. 1950) ; United States v. Mar-
tini, 42 F. Supp. 502, 510 (S.D. Ala. 1941).

100. United States v. Martinez-Gonzales, 89 F. Supp. 62, 65 (S.D. Calif. 1950).
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Where conviction is for an attempt, it need not be expressly mentioned
in the indictment or information so long as the attempt is an offense and
the accusation covers the offense attempted. 1 1 The same is true as to
an included offense.102 The provision in the Sixth Amendment that
"the accused shall enjoy the right . . . to be informed of the nature and
cause of the accusation" is not violated by a verdict of guilty of a lesser
offense. 103

The Supreme Court has recently stated by Justice Harlan: "In a case
where some of the elements of the crime charged themselves constitute
a lesser crime, the defendant, if the evidence justified it, would no doubt
be entitled to an instruction which would permit a finding of guilt of
the lesser offense."' 04

The trial court need not instruct as to a lesser offense where the
statute of limitations has run as to such lesser offense.' 0 5

A defendant's failure to call the trial court's attention to possible
jeopardy of felony sentence on conviction of conspiracy to violate any
one of such provisions, though conspiracy to violate one of them only
would be a misdemeanor only, by objection to the form of the indict-
ment, request for instruction, objection to instructions, or otherwise until
after the verdict was recorded and the jury discharged, waived any er-
rors, and the defendant could not now insist that the errors made the
verdict ambiguous. 106

A trial court need not instruct on lesser offenses where the request
was not made until the conclusion of the charge and did not specify
any particular offense or show their inclusion within the offense
charged.'

0 T

On appeal one factor in affirming a conviction is the absence of a re-
quest from the defendant for instructions as to lesser offenses.' 08 But one

101. Simpson v. United States, 195 F.2d 721, 723 (9th Cir. 1952) ; Clinton Cotton Mills
v. United States, 164 F.2d 173, 177 (4th Cir. 1947).

102. United States v. McCue, 160 F. Supp, 595, 603 (D. Conn. 1958).
103. United States v. Barbeau, 92 F. Supp. 196, 199 (D. Alaska 1950), aff'd. Barbeau

v. United States, 793 F.2d 945, 947 (9th Cir. 1952). See in general, Orfield, In-
dictment and Information in Federal Criminal Procedure, 13 SYRAcUSE L. REV.
14, 24-30 (1961). No other case seems to have raised the precise point.

104. Berra v. United States, 351 U.S. 131, 134, 76 S.Ct. 685 (1956). He cited in sup-
port Stevenson v. United States, 162 U.S. 313, 16 S.Ct. 839, 40 LEd. 980 (1896).

105. Chaifetz v. United States, 288 F.2d 133, 135 (D.C. Cir. 1960). See 47 A.L.R.2d
888 (1956).

106. Williams v. United States, 238 F.2d 215, 218 (5th Cir. 1956), cert. denied 352
U.S. 1024. Compare United States v. Shackelford, 180 F. Supp. 857, 860 (S.D.N.Y.
1957) involving duplicity and different penalties.

107. Britton v. United States, 301 F.2d 531 (D.C. Cir. 1962). Indictment was for
housebreaking. The court did not pass on whether unlawful entry is an included
offense.

108. Note, 56 COLUM. L. REv. 888, 900 (1956).
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court has expressed its policy of examihing far enough to see that there
has been no miscarriage of justice. 10 9

Where an offense is one that has lesser degrees, such as murder, a
general verdict such as "guilty" is construed as guilty of the offense
charged in the indictment."10 The court looks at the indictment and not
at the evidence or the instructions. It was suggested in one case that as to
an offense involving several degrees, the defendant could ask for a special
verdict or for a verdict indicating the degree of the offense."" This is
particularly true if a conspiracy count charges that the defendant con-
spired to violate several statutes, some of which are felonies and some
are misdemeanors." 1 2

To be necessarily included in the greater offense, the lesser offense
must be such that it is impossible to convict the greater without having
committed the lesser. 11 An offense is not an included offense where it
is subject to greater minimum punishment than the "greater" offense. 114

One of the tests to determine whether or not one offense is necessarily
included in another is whether an acquittal of one bars prosecution of
the other." 5

On an indictment for murder in the first degree, the defendant may
be found guilty of murder in the second degree if the evidence warrants
it. 1 6 Instruction on a lesser degree shall not be given unless there is
evidence to justify it. If given where it is not justified, it may be harmless
error, because it is more favorable than the defendant is entitled to. On
an indictment for first degree murder the jury may bring in a verdict
of manslaughter through culpable negligence or of voluntary man-
slaughter."17 The court need not instruct as to manslaughter where there

109. Giles v. United States, 144 F.2d 860, 861 (9th Cir. 1944).
110. Williams v. United States, 238 F.2d 215, 219 (5th Cir. 1956); St. Clair v. United

States, 154 U.S. 134, 154, 14 S.Ct. 1002, 1010, 38 L.Ed. 936 (1894).
111. Williams v. United States, 238 F.2d 215, 218 (5th Cir. 1956).
112. United States v. Haim, 218 F. Stpp. 922, 928 (S.D. N.Y. 1963) ; United States v.

Simon, 186 F. Snpp. 223,228 (S.D. N.Y. 1960).
113. United States v. Barbeau, 92 F. Supp. 196, 200 (D. Alaska 1950) ; Giles v.

United States, 144 F.2d 860, 861 (9th Cir. 1944); James v. United States, 238
F.2d 681, 683 (9th Cir. 1956) ; United States v. McCue, 160 F. Supp. 595, 599
(D. Conn. 1958); United States v. Shaffer, 291 F.2d 689, 693 (7th Cir. 1961);
Larson v. United States, 296 F.2d 80 (10th Cir. 1961). See Note, 56 COLUM.
L. RkEv. 888, 890-891 (1956).

114. James v. United States, 238 F.2d 681, 683 (9th Cir. 1956).
115. United States v. Martinez-Gonzales, 89 F. Supp. 62, 65 (S.D. Calif. 1950). The

court cited People v. Kerrick, 144 Colo. 46, 77 P. 711 (1904). See Note, 56
COLUM. L. REv. 888, 892 (1956).

116. Goodall v. United States, 180 F.2d 397, 400 (D.C. Cir. 1950) , cert. denied 339
U.S. 987; Jackson v. United States, 313 F.2d 572, 574 (D.C. Cir. 1962); Owens
v. United States, 58 F.2d 684 (D.C. Cir. 1932).

117. United States v. Barbeau, 92 F. Supp. 196, 198 (D. Alaska 1950) , aff'd. Barbeau
v. United States, 193 F.2d 945, 948 (9th Cir. 1952). See also United States v.
Carr, 25 Fed. Cas. 306, 309, (No. 14,732) (C.C.S.D. Ga. 1872) ; United States v.
Leonard, 2 Fed. 669, 671 (C.C.S.D. N.Y. 1880); United States v. Meagher, 37
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is no evidence of such offense; iti fact the court may instruct them that
they cannot find a verdict of manslaughter.1 8 On an indictment for
murder there may also be a conviction for assault and battery." 9

On an indictment for rape the defendant may be convicted of assault
with intent to rape.120

On an indictment for robbery charging attacking by force and violence
there may be a conviction of the lesser offense of assault with intent to
rob. 12' On an indictment for robbery, the defendant may be convicted of
larceny.1

22

On an indictment for assault with a dangerous weapon, the judge is
not required under Rule 31 (c) to instruct the jury that they may find
the defendant guilty of the lesser offense of simple assault, and could not
so instruct in the absence of evidence justifying conviction of simple
assault. 123

Where there is a higher penalty for receiving stolen goods of the value
of $35 or more, then where less is received, the jury should be instructed
even though the defendant does not request it, to find the value of the
goods and not merely that they had some value.124 But there is no pre-
judicial error where sentence is for the lesser offense, and the defendant
demands a new trial. A refusal to submit to the jury, as requested by
the defendant charged with stealing government property worth more
than $100, the offense of stealing less than $100 worth of such property,
for which there was some proof in evidence, is reversible error.' 25

In 1956 the question arose as to the application of Rule 31 (c) to tax
cases. The Supreme Court held that there being no difference in proof
required to establish violations of statutes (1) making it a felony to wil-
fully attempt to evade the income tax, and (2) making it a misdemeanor
to deliver a false return with intent to evade the tax, an indictment
purporting to be brought under the felony statute was not to be taken
as charging violations of both sections so as to entitle the defendant
to an instruction permitting the jury to make a choice between the two

Fed. 875, 878 (C.C.W.D. Tex. 1888) ; United Statts v. Densmore, 12 N.M. 99,
75 p. 31, 31 (1904) ; Stevenson v. United States, 162 IJ.S. 313, 315, 16 S.Ct. 839,
40 L.Ed. 980 (1896).

118. Sparf K- Hansen v. United States, 156 U.S. 51, 103, 106 (1895). See Note, 56
COLUM. L. REV. 888, 893 (1956).

119. Logan v. United States, 144 U.S. 263, 307, 12 S.Ct. 677, 36 LEd. 444 (1892);
Sparf & Hansen v. United States, 156 U.S. 51, 181, 15 S.Ct. 273, 39 L.Ed. 343
(1895).

120. United States v. Lovely, 77 F. Supp. 619, 621 (E.D. S.C. 1948).
121. Joyner v. United States, 320 F.2d 798 (D.C. Cir. 1963).
122. Lamore v. United States, 136 F.2d 766 (D.C. Cir. 1943).
123. MacIllrath v. United States, 188 F.2d 1009 (D.C. Cir. 1951) ; Burcham v. United

States, 163 F.2d 761, 762 (D.C. Cir. 1947).
124. MacQuaid v. United States, 193 F.2d 696, 697 (D.C. Cir. 1951).
125. Larson v. United States, 296 F.2d 80 (10th Cir. 1961).
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offenses.' 26 The jury was limited to fact questions and the question of
which sections of the code governed was for the court. Justices Black and
Douglas dissenting, argued that since Congress had made the conduct
a misdemeanor under one section, prosecution for a felony under another
section should be barred. The lower court had upheld the conviction on
the ground that the misdemeanor statute did not apply to income tax
returns, so that the requested instruction would have been relevant. 127

The offense under 26 U.S.C. section 145 (a) of failing to supply correct
information for the purpose of computation, assessment or collection of
income taxes is a lesser included offense of 26 U.S.C. section 145 (b) pun-
ishing wilful attempt to evade federal income taxes by filing a false return.
Hence a conviction of the former bars prosecution of the latter and an
indictment as to the latter will be dismissed. 128 Of course, the defendant
has no right to have a plea of guilty to a lesser offense accepted if the
government does not consent.1 29 But here it had consented by prose-
cuting first for the lesser offense.

POLL OF JURY

Verdicts of first degree murder of two defendants tried jointly are not
open to attack on the ground that they are not complete when the jury
on returning its verdicts into court, were polled by the direction of the
court and each member of the jury, in answer to a call by the clerk,
stated that the verdict in the case of one defendant and the verdict in the
case of the other defendant was his verdict.' 30

Where the trial court has the clerk read the verdict and immediately
orders the clerk to record the verdict and then denies a request of the
defendant to poll the jury, this is reversible error, since the defendant
was not given a reasonable opportunity to poll the jury.'3 ' The proper
time to poll is after the verdict has been announced in open court.
A request to poll earlier would be premature. The right to poll is the
right to poll the jurors individually.

A court stated in dictum: "A lawyer may ordinarily act for a de-

126. Berra v. United States, 351 U.S. 131, 133, 76 S.Ct. 685, 100 L.Ed. 1013 (1956).
The case was folowed in United States v. Hoover, 233 F.2d 870, 875 (3d Cir.,
1956) ; Lee v. United States, 238 F.2d 341,346 (9th Cir., 1956) ; United States
v. Yuncker, 147 F. Supp. 97, 99 (S.D. Ind. 1956); Janko v. United States, 281
F.2d 156, 163, 167 (8th Cir., 1960).

127. Berra v. United States, 221 F.2d 590, 598 (8th Cir., 1955). See also Dillon v.
United States, 218 F.2d 97, 102, 103 (8th Cir., 1955).

128. United States v. McCue, 160 F. Scpp. 595, 600 (D. Conn. 1958).
129. Id. at 602. See Davis v. United States, 226 F.2d 834, 839 (8th Cir., 1955) , affirm-

ing 123 F. Supp. 407 (D. Minn. 1954); Hudson v. United States, 164 F.2d 274
(5th Cir., 1947)

130. Shockley v. United States, 166 F.2d 704, 718 (9th Cir., 1948), cert. denied 334
U.S. 850.

131. Miranda v. United States, 255 F.2d 9, 17 (1st Cir., 1958).
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fendant (and, for example, waive the polling of the jury . . . ) without
any showing of a waiver by a defendant.' 1 32

In a civil case it was held that on a jury poll where a juror dissents
from the verdict to which he had agreed in the jury room, it is error
to allow counsel to interpose and question the reasons or motions for
the change of mind or for the judge to so question. 133 Instead the jury
should be sent back for further deliberation.

132. Taylor v. United States, 285 F.2d 703, 705 (9th Cir., 1960). See in accord:
United States v. Bridges, 24 Fed. Cas. 1230 (No. 14,644) (C.C.N.D. Ala. 1879);
Owens v. United States, 58 F.2d 684, 685 (D.C. Cir., 1932).

133. Bruce v. Chestnut Farms-Chevy Chase Dairy, 126 F.2d 224, 225. See Note, 24
ILL. L. REv. 348 (1929); Note, 39 YALE L. J. 1218 (1930).


