
VIRTUAL ADOPTION

By ROBERT S. STUBBS 11*

Courts throughout the land have now become familiar with the situa-
tion in which an innocent child has been placed in the home of another,
its parents anticipating the ultimate adoption of the child, and the child
being raised as the foster parents' own. With the death of a foster par-
ent, there is an unfolding of the story of the child's placement, and un-
happiness engendered by the failure of the foster parent to provide for the
child in his will or the shutting out of the child from intestate succession.
The usual question is raised by the foster child's claim of a share in the
decedent's estate. Indeed, the absence of cases reporting an attempt by
the child to have an adoption proclaimed during the life of the foster
parent indicates a statutory pre-emption in this area. If there be no legal
adoption according to statute, or an imperfect one, then the appeal to ju-
dicial conscience to do that which should have been done must be drawn
within acceptable legal and equitable concepts. The ingenuity with which
counsel and result-prone courts have met the question and protected
the foster child is best reflected by the many grounds upon which ju-
dicial solutions have been rested. Among the approaches employed are
these:

(1) Contract.' This appears to be the most popular principle re-
sorted to by the courts. At the time the child is placed with the foster
parents, a contract is made between the natural and foster parents where-
in the former relinquish custody in return for the latter's promise to adopt
the child. Since the contract is made for the benefit of the child, the
child is in fact the third party beneficiary and may have specific per-
formance of the contract in equity. But since the foster parent is dead,
all that the court can do is regard the child as having been adopted
and therefore entitled to whatever share of the deceased's estate would
have been his had he in truth been adopted. The contract to adopt is
quite another than a contract to provide for the child in a will; 2 the
former relates to status, the latter to property. If the first be shown, the
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foster parent may yet make his will, pretermitting the child; if the latter
contract, then the child's standing is different. Still another result may
obtain if the agreement is to permit the child to take a child's part by
intestate succession. The contract may also be regarded as one for the
child's services in which the child, having performed, may himself sue
for the breach by the failure of the foster parents to adopt. Under this
approach the child's natural parents must be regarded as his agents. It
has also been suggested that the child can maintain the action because
his natural parents could; if they had, they would have been trustees for
the child, and the child can now as well enforce his rights as his natural
parents could.

(2) Estoppel.3 The essence of this rationale is that the child having
fully performed by rendering services and love and affection should not
be defeated by a claim of the foster parents, or those in privity with them,
that no agreement to adopt was made by them. The apparent solution
is to invoke an equitable estoppel and thus preclude a denial of an adop-
tion. A true estoppel may be found where the foster parent has actually
represented to the child that there has been an adoption. Adoption by
estoppel seems to arise where there is no contract (or an invalid one)
upon which to decree specific performance.

(3) Equity.4 This solution rests squarely, and honestly, on the maxim:
"Equity considers that done which ought to be done." Here the court
is not concerned with the application of well-established principles but
only with the welfare of the child. If the court finds all the attributes
of an adoption, short of legal formalities, and that the child would be
unfairly treated by denying him the benefits of an adoptive status, then
the decree will effect for the child the status of a legally adopted child.

'Georgia's courts first met the problem in the landmark case of Craw-
ford v. Wilson.5 There, in an action in equity by a foster daughter
against the administrators of her foster mother's estate, it appeared that
the plaintiff had been placed in the foster home at age three months by
her maternal grandmother upon an agreement that she would be adopted.
Thereafter, until she married at age twenty-five, plaintiff lived with her
foster mother and performed all those services in the home expected of
a daughter. She was told by her foster mother that she had been adopted
and always considered herself as the child of her foster mother. It also
appeared that the foster mother had made similar representations to oth-

3. See Bailey, Adoption "By Estoppel," 36 TEXAS L. REV. 30 (1957); Comment,
Adoption by Estoppel; 12 U. Prrt. L. REV. 253 (1951); and cases collected in
Annot., 27 A.L.R. 1365 (1923).

4. See generally Comment, The Doctrine of Equitable Adoption, 9 Sw. L. J. 90
(1955), and Comment, Equitable Adoption: A Necessary Doctrine?, 35 So. CAL.

L. REV. 491 (1962).
5. 139 Ga. 654, 78 S.E. 30, 44 L.R.A. (n.s.) 773 (1913).
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ers, including plaintiff's natural mother. The only heirs of the foster
mother were two half-brothers and two half-sisters. Plaintiff suggested
that adoption did take place, but that the papers were misplaced in
the office of the clerk of the superior court. In affirming judgment for
the plaintiff, the court said:

Where one takes an infant into his home upon a promise to
adopt such as his own child, and the child performs all the
duties growing out of the substituted relationship of parent
and child, rendering years of service, companionship, and obed-
ience to the foster parent, upon the faith that such foster parent
stands in loco parentis, and that upon his death the child will
sustain the legal relationship to his estate of a natural child,
there is equitable reason that the child may appeal to a court of
equity to consummate, so far as it may be possible, the foster
parent's omission of duty in the matter of formal adoption. 6

Upon further proceedings in the case, this opinion was adhered to.7

At a later date, in Baker v. Henderson,8 this doctrine of "virtual
adoption" was succinctly set out:

Virtual adoption is not adoption. It is merely a court-given
name to a status arising from and created by a contract where
one takes and agrees to legally adopt the child of another, but
fails to do so. In such a case there is no legal adoption, but a
court of equity, considering that done which ought to have been
done, will decree to the injured child, from the estate of him
who has so breached his contract to adopt, the equivalent of
the benefit which the child would have received had the
adopter performed his contractual obligation to formally and
legally adopt the child, but the relation of parent and child
by adoption does not result therefrom. 9

The petition to bring about a virtual adoption is brought in equity,
not in the court of ordinary. 10 Even though virtual adoption be found,
the child acquires no more rights than he would have had if he had been
actually and legally adopted." Essentially, the petitioner is praying for

6. 139 Ga. 654, 660.
7. Crawford v. Wilson, 142 Ga. 734, 83 S.E. 667 (1914).
8. 208 Ga. 698, 69 S.E.2d 278 (1952).
9. 208 Ga. 698, 702.

10. Lackey v. Lackey, 216 Ga. 177, 115 S.E.2d 565 (1960). A court of equity, how-
ever it may be disposed towards a petition for specific performance of a parol
contract to adopt, will not decree a petitioner to be the child of another. Stith
v. Willis, 219 Ga. 62, 131 S.E.2d 620 (1963) .

11. Dye v. Ghann, 216 Ga. 743, 119 S.E.2d 700 (1961). There is no legal relation-
ship created by virtual adoption. Thus, even a de facto adoption does not lead
to such a status as will disqualify an "adopted" child or its parent from service
as a juror in a case involving the other as a defendant. Collins v. Griffin, 93
Ga. App. 282, 91 S.E.2d 369 (1956).
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specific performance of the parol contract to adopt; 12 and, if disposition
by will of his foster parent's property has left nothing upon which spe-
cific performance may be had, the petitioner's claim may be meritless. 13

In applying the concept of virtual adoption, conceived and first ap-
plied in Crawford v. Wilson, supra, the court at an early date established
criteria for the existence of such an adoption and since, with but few
exceptions, cases on this subject have been measured against one or more
of the stated prerequisites. The significant characteristics of virtual adop-
tion were said to be: (1) an agreement to adopt the child; (2) a re-
linquishment of parental control; (3) treatment of the child as his own
by the foster parent; (4) belief of the child that he is the true child
of the foster parent; (5) the rendering of services by the child; and,
(6) the continuation of the relationship for a long time.14

The initial inquiry in a purported case of virtual adoption is to the
existence of a valid agreement to adopt the child. This agreement is said
to be the essential basis of such an adoption. 15 The contract must be
definite and specific,' 6 and a mere statement to take the child and treat
it as one's own will not amount to a virtual adoption.' 7 Proof of the
contract must be clear, strong, and satisfactory,' 8 although there is au-
thority that no precise words are required and the contract may be
shown by circumstances attendant to and surrounding the transfer of the
child to the foster parent.' 9 The contract to adopt naturally requires
proper parties and the failure to plead or show such is fatal to the adop-
tion.20 If the one contracting with the foster parent is without authority
to dispose of the child, the contract wants proper parties.2' Thus, if a
mother purports to contract for the adoption of her child, it must appear
that the child is illegitimate, abandoned by its father, that the father is
dead, or that the father ratified the contract.22 Ratification by one with

12. Ware v. Martin, 209 Ga. 29, 70 S.E.2d 446 (1952) ; Ibid., 209 Ga. 135, 70 S.E.2d
759 (1952).

13. Banes v. Derricotte, 215 Ga. 892, 114 S.E.2d 12 (1960).
14. Landsdell v. Lansdell, 144 Ga. 571, 87 S.E. 782 (1916).
15. Jones v. O'Neal, 194 Ga. 49, 20 S.E.2d 585 (1942).
16. Pair v. Pair, 147 Ga. 754, 95 S.E. 295 (1918) ; Crum v. Fendig, 157 Ga. 528, 121

S.E. 825 (1924) ; Ray v. Kinchen, 166 Ga. 788, 144 S.E. 317 (1928).
17. Rahn v. Hamilton, 144 Ga. 644, 87 S.E. 1061 (1916); Lubeck v. Dotson, 192 Ga.

258, 15 S.E.2d 205 (1941).
18. Ray v. Kinchen, supra note 116; Ware v. Martin, 209 Ga. 29, supra note 12.
19. Toler v. Goodin, 200 Ga. 527, 37 S.E.2d 609 (1946), noted in 10 GA. B. J. 233

(1947); Ibid., 74 Ga. App. 468, 40 S.E.2d 214 (1946) . Three dissenting justices
in Ware v. Martin, 209 Ga. 29, supra note 12, expressed the opinion that a
contract to adopt could be established by the acts, conduct, and statements of the
parties.

20. Mack v. Neffler, 148 Ga. 25, 95 S.E. 673 (1918); Crum v. Fendig, supra note
16; Rucker v. Moore, 186 Ga. 747, 199 S.E. 106 (1938).

21. Scott v. Scott, 169 Ga. 290, 150 S.E. 154 (1929), noted in 43 HARV. L. REv. 652
(1930) ; Winder v. Winder, 218 Ga. 409, 128 S.E.2d 56 (1962).

22. Boles v. Eddleman, 189 Ga. 551, 6 S.E.2d 589 (1939); Lubeck v. Dotson, supra
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authority to dispose of a child's custody may validate an otherwise de-
fective agreement.23 The contract must necessarily be supported by con-
sideration. In this connection, the surrender of an illegitimate child by
its mother to the putative father is sufficient legal consideration to sup-
port the father's promise to adopt.2 4 There is also a sufficient considera-
tion in the mother's promise to refrain from bastardy proceedings, 25 and
in her surrender of all rights to her child; 26 but not in the case of one
contracting with a spouse-to-be, since there is no parting with the con-
trol of the child.27

A second essential element of the virtual adoption is the relinquish-
ment of all parental control over the child to the foster parent. Thus,
where the mother purportedly contracted with her husband-to-be for
the adoption of her child, the fact that the mother would still control
the child in the new household defeated a claim for the substituted
adoption.28 The same effect is had where the agreement is with a step-
mother.

29

The foster parent must accept and treat the child as his own, even
though he may never formally adopt him. If the relationship is dis-
avowed in fact30 or by implication, as in the case of a father's acquies-
cence in his wife's sending the child away,31 then there can be no virtual
adoption.

The child must regard himself as the child of his foster parent. So, if
he repudiates, when able, the relationship, any claim of adoption is de-
feated.32 This appears to be on the basis of estoppel, however, for there

note 17; Strother v. Kennedy, 218 Ga. 180, 127 S.E.2d 19 (1962). The contract
to adopt entered into by the adoptive parent must bind him as a proper party.
See, for example, earlier cases holding that the contract of one spouse would be
effective as to both and that a married woman was competent to contract. Ansley
v. Ansley, 154 Ga. 357, 114 S.E. 182 (1922); Hardeman v. Ellis, 162 Ga. 664, 135
S.E. 795 (1926), noted in 40 HARV. L. REV. 646 (1927); Jones v. Harrison, 210
Ga. 373, 80 S.E.2d 155 (1954), noted in 17 GA. B. J. 125 (1954). Today, the
participation of both adopting parents would seem to be required. GA. CODE 1933,
§74-402, as amended by Ga. L. 1941, p. 300 (GA. CODE ANN. §74-402).

23. Foster v. Cheek, 212 Ga. 821, 96 S.E.2d 545 (1957).
24. Pair v. Pair, supra note 16; McWilliams v. Pair, 151 Ga. 168, 106 S.E. 96 (1921)

Hendrix v. Hunter, 214 Ga. 722, 107 S.E.2d 195 (1959) ; ibid., 99 Ga. App. 785,
110 S.E.2d 35 (1959), noted in 17 WASH. Sc LEE L. REV. 267 (1960)

25. Gillis v. McNair, 168 Ga. 230, 147 S.E. 382 (1929).
26. Savannah Bank & Trust Co. v. Wolff, 191 Ga. 111, 11 S.E.2d 766 (1940), noted

in 3 GA. B. J. 64 (May 1941) ; Foster v. Cheek, supra note 23.
27. Taylor v. Boles, 191 Ga. 591, 13 S.E.2d 352 (1941); Fargason v. Pope, 197 Ga.

848, 31 S.E.2d 37 (1944); Lee v. Green, 217 Ga. 860, 126 S.E.2d 417 (1962).
But see, Foster v. Cheek, supra note 23.

28. Taylor v. Boles, supra note 27; Lee v. Green, supra note 27. See also, Boles v.
Eddleman, supra note 22.

29. Fargason v. Pope, supra note 27. And see Foster v. Cheek, supra note 23.
30. Lansdell v. Lansdell, 144 Ga. 571, 87 S.E. 782 (1916).
31. Gillis v. McNair, supra note 25.
32. Lansdell v. Lansdell, supra note 30.
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is ample authority for the proposition that a child may not abandon
a contract for his adoption while he is a minor.3 3 The child's marriage
will not affect the relationship, unless without the consent of the foster
parent.3

4

In the early stages of the development of the concept of virtual adop-
tion, it appeared that the rendering of services by the child was a pre-
requisite. It now appears that services beyond filial duties merely affect
the equity of the child, it being sufficient that the child perform only as
is normally required in the relationship of actual parent and child. Thus,
the child's adoption will not be defeated by his failure to perform as an
affectionate and obedient child.35

It was also initially considered that the relationship of the child to
his foster parent must continue over a long period of time. Thus, as in
Crawford v. Wilson, supra, a favorable outcome was likely only if the
child had lived for a considerable period of years with the foster parent.36

Conversely, a short period of time with the foster parent often worked
to defeat the claimed adoption.3 7 The true rule today appears to be that
no special time is required. As stated in Savannah Bank 8c Trust Co. v.
Wolff:3s "It is natural that in any case the court will emphasize the
length of time during which the child has lived with the foster parent,
in order to lend weight to the child's equity; but no case makes the
passage of time the measure of the right.' '3

In terms of pleading, it appears that the only essential averment (other
than those discussed above as elements of the claimed adoption) is an
allegation that the agreement of the foster parent to adopt the child
has not been complied with. 40

The child claiming the virtual adoption is a proper party plaintiff, in

33. 'Chamblee v. Wayman, 167 Ga. 821, 146 S.E. 851 (1929); Hollis v. Maxwell, 215
Ga. 483, 111 S.E.2d 72 (1959).

34. Columbus Bank & Trust Co. v. Jones, 176 Ga. 620, 168 S.E. 561 (1933).
35. Supra n. 33.
36. See, e.g., Copelan v. Monfort, 153 Ga. 558, 113 S.E. 514 (1922) (30 years) ; Fus-

sell v. Daniels, 179 Ga. 462, 176 S.E. 369 (1934) (14 years) ; Columbus Bank &
Trust Co. v. Jones, supra note 34 (13 years).

37. See, e.g., Bell v. Elrod, 150 Ga. 709, 105 S.E. 241 (1920) (three months); Gillis
v. McNair, supra note 25 (11 months); Rahn v. Hamilton, supra note 17 (two
years); Allen v. Porter, 181 Ga. 102, 181 S.E. 659 (1935) (two years and five
months).

38. 191 Ga. 111, 11 S.E.2d 766 (1940), noted in3 GA. B.J. 64 (May 1941).
39. 191 Ga. 111, 118.
40. Ware v. Martin, 207 Ga. 512, 63 S.E.2d 335 (1951); ibid., 208 Ga. 330, 66 S.E.2d

737 (1951). In the Ware cases, two justices dissented in this holding, and the
same number had opposed a contrary decision in Toler v. Goodin, supra note 19.
See also, in this connection, the dissent in Murray v. Anderson, 73 Ga. App. 771,
38 S.E.2d 131 (1946).
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his own right or by next friend.41 The natural mother is not a proper
plaintiff,42 nor is the natural father.43 If the child be dead, his personal
representative is the proper plaintiff,44 although if the only estate in-
volved is realty, his heirs may bring the action.45 If the child be claiming
as an adopted child, he cannot maintain an action against the estate
or heirs while he is also serving as the personal representative of his
deceased foster parent.40 There is authority for the proposition that the
child may file a caveat to the will of his foster parent, when by the pro-
bate of such will he may be deprived of his interest, without first having
his interest determined in an equitable action.47 Where an administrator
has been appointed for the intestate foster parent, such representative is
the proper defendant in a proceeding to declare a virtual adoption, and
the heirs need not be joined.48 An action by the child is not barred by
the discharge of the administrator; in such event the action may be
brought against the heirs, by treating them as trustees, and no admin-
istrator need be appointed to defend the suit.49 If the heir is dead, the
action is against his administrator.5 0

Suit by the child may be barred by laches,5 1 or relief denied because
of an accord and satisfaction.52

In the fifty years since Crawford v. Wilson, supra, the Georgia courts
have thus steadfastly treated the right of the foster child as an equitable
one to specifically enforce a contract against his foster parents made for
his benefit.53 Although now tailored by precedent to sound equitable

41. Toler v. Goodin, supra note 19; Savannah Bank 9: Trust Co. v. Wolff, supra
note 26.

42. Alexander v. Lamar, 188 Ga. 273, 3 S.E.2d 656, 123 A.L.R. 1032 (1939); Sa-
vannah Bank & Trust Co. v. Wolff, supra note 26.

43. Toler v. Goodin, supra note 19.
44. Pair v. Pair, supra note 16; McWilliams v. Pair, supra note 24.
45. Alexander v. Lamar, 190 Ga. 656, 10 S.E.2d 42 (1940).
46. Hardeman v. Ellis, supra note 22; Parnelle v. Cavanaugh, 191 Ga. 464, 12 S.E.2d

877 (1941); Maxwell v. Hollis, 216 Ga. 224, 115 S.E.2d 360 (1960); ibid., 104
Ga. App. 237, 121 S.E.2d 409 (1961). Serving as a temporary administratix does
not lead to that result. Randall v. Sims, 194 Ga. 756, 22 S.E.2d 505 (1942).

47. Ezell v. Mobley, 160 Ga. 872, 129 S.E. 532 (1925), noted in 35 YALE L. J. 762
(1926). But see, Taylor v. Taylor, 217 Ga. 20, 120 S.E.2d 874 (1961) ; Strother
v. Kennedy, supra note 22.

48. Columbus Bank & Trust Co. v. Jones, supra note 34.
49. Ansley v. Ansley, supra note 22; Burgamy v. Holton, 165 Ga. 384, 141 S.E. 42

(1927).
50. Ansley v. Ansley, supra note 49.
51. Monroe v. Gregory, 147 Ga. 340, 94 S.E. 219 (1917); Hagler v. Hagler, 207 Ga.

239, 60 S.E.2d 378 (1950). But see, Copelan v. Montfort, supra note 36.
52. Burgamy v. Holton, supra note 49.
53. Some suggestion of estoppel as the basis of an adoption may be found in Pair

v. Pair, supra note 16; McWilliams v. Pair, supra note 24; Rieves v. Smith, 184
Ga. 657, 192 S.E. 372, 112 A.L.R. 368 (1937).
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concepts, the doctrine of virtual adoption in the State is nonetheless one
promoting the welfare of the child and regarding as done that which
should have been done long before.54

54. In addition to favorable judgments noted in the above cases, virtual adoption has
been made out on pleadings or proof in these cases: Richardson v. Cade, 150
Ga. 535, 104 S.E. 207 (1920); Elrod v. Sutton, 174 Ga. 900, 164 S.E. 682 (1932);
Butler v. Ross, 188 Ga. 329, 4 S.E.2d 21 (1939); Thompson v. Riggs, 193 Ga.
632, 19 S.E.2d 299 (1942) ; Pierce v. Harrison, 199 Ga. 197, 33 S.E.2d 680 (1945);
Ware v. Martin, 209 Ga. 506, 74 S.E.2d 361 (1952).


