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In a free society there are inevitably some points at which the legally recognized rights and immunities of private individuals come into
sharp conflict with efforts to maintain public order. This fundamental
conflict is clearly reflected in the field of criminal law enforcement in
the United States. Long established procedural safeguards designed to
protect the individual against arbitrary treatment by governmental authorities are not infrequently ignored by law enforcement officers
zealously engaged in the very process of combatting lawlessness. 1 Although the incidence of illegality in the law enforcement process might
appear to be less widespread today than was the case a generation ago,
it continues to attract the critical attention of many qualified observers
2
who regard it as a serious menace to individual liberty.
While considerations of efficient law enforcement alone are recognized by the police under a totalitarian regime, efficiency coupled with
regard for the procedural rights of the individual theoretically determine
the conduct of the police in a constitutional democracy. Accordingly,
the legitimate role of the ordinary law enforcement officer in the United
States is far more complex than that of his counterpart in the Soviet
Union. Our police are expected not only to gather all possible fonns
of real evidence, to apprehend suspects and to obtain from them confessions of guilt, but to do all these things in accordance with rigid procedural standards. It is not surprising, therefore, that some of our police, especially those who are handicapped by inferior training and education, ignore rules of procedure and engage in such practices as illegal
search and seizure, incommunicado detention of suspects and the third
degree.3
In a significant number of instances private individuals subjected to
arbitrary treatment at the hands of the police have challenged such mis*Associate Professor of Political Science, Georgia Southern College. A.B., University of
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conduct on constitutional grounds. Such cases have reached the United
States Supreme Court in increasing numbers, and the performance of
the Court in this area has brought from public officials and private
citizens so much praise and criticism that further objective studies of the
subject are badly needed. Although much of the contemporary praise
and criticism of the work of the Supreme Court in this area has taken
color from controversies over issues of social theory, much of the discussion has been grounded solidly in the issues of constitutional law
and in the implicit question of the extent to which the Supreme Court
should attempt to prescribe standards for law enforcement officials.
The purpose of this study is neither to defend nor attack the performance of the Supreme Court in the area of decisions involving police
misconduct. Rather the study seeks to present objectively the story of
positions taken by the Court and its controversies over various positions
with respect to one segment of what has come to be called the field of
coerced confessions. The determination of the status of coerced confessions in trials in American courts has involved interpretation of certain
constitutional phrases, interpretation which has derived in part from
rules and principles of English common law. The constitutional provisions here involved include the due process clause of the fifth amendment, which puts restraint on the federal government; the due process
clause of the fourteenth amendment, which puts restraint on the states;
and to a limited extent the provision of the fifth amendment applicable
only to the federal government, providing that no person "shall be compelled in any criminal case to be a witness against himself."
The earliest restrictions upon the use of coerced confessions were developed by English judges in the late eighteenth century as a part of the
body of common law rules governing the admissibility of evidence in
criminal trials. 4 This common law restriction was soon adopted by judges
.
in American courts, both at state and federal levels of government.
In the common law alone, and without reference to the Constitution of
the United States, it made little difference whether such restrictions as
judges chose to impose on the use of coerced confessions constituted a
part of the restriction which could be labeled as due process of law or
whether it had an independent common law source. Standing by itself,
the common law rule restricting the admissibility of confessions was designed merely to exclude confessions of doubtful authenticity. The rule
was not designed to reinforce the criminal suspect's guarantee of fair pro4.
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cedure implicit in the concept of due process. However, the Supreme
Court of the United States -in its review of cases involving the use of coerced confessions, has based its restrictions for the most part on the concept of due process or to a very limited extent on the fifth amendment
provision against self-incrimination. 6 As will be discussed hereafter, the
interpretation of due process was to be affected in several important cases
both by the common law rule with respect to the exclusion of confessions because of their doubtful authenticity and by conceptions of fundamental justice as evolved in the thinking of Supreme Court justices themselves. 7

In order to keep this study within manageable proportions, it is necessary to limit it to not more than incidental discussion of cases arising
in federal courts of original jurisdiction. Primary attention is given to a
long series of Supreme Court decisions beginning in 19368 in which,
step by step and with much internal controversy, the Supreme Court
has spelled out its interpretation of the due process clause of the fourteenth amendment as a restriction upon the use in trial courts of confessions allegedly coerced by physical or psychological pressure. Despite
the increasingly important role of federal law enforcement agencies, the
preponderance of police work has been and is being performed by state
and local officers of the law. 9 Accordingly, federal cases are discussed
herein only for purposes of historical background and, in clearly relevant instances, for purposes of comparison with decisions involving the
interpretation of the Due Process Clause of the Fourteenth Amendment.
THE SETTINGS

Supreme Court review of state convictions based in whole or in part
upon coerced confessions has in large measure been directed toward the
condemnation of what are commonly termed "third degree" practices of
the police. The "third degree" has been defined as "the employment of
methods which inflict suffering, physical or mental, upon a person in
order to obtain information about a crime."' 10 The "information" thus
sought by the police is, in most instances, in the nature of a confession
of guilt from the person under interrogation or the naming of another
person as the guilty party. An individual forced to make a confession,
6.
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either through physical compulsion or psychological pressure, has a
number of at least theoretical grounds for seeking judicial protection.
He may, for example, bring a suit for damages against the police officer
or officers who coerced his confession. This civil remedy has, however,
proved to be inadequate and impractical." In the first place, the victims of police brutality have traditionally been the "underdogs" of society-the uneducated, the poor and the uninfluential. Such individuals
are rarely able to bring civil actions against police officers. Secondly,
the contentions of a suspect are likely to be extremely difficult to substantiate, since in most instances law enforcement officers firmly and
persuasively deny that force has been used to obtain confessions. They
are often able to make such denials confidently, particularly in view
of the fact that "third degree" practices are usually administered in
secret, witnessed only by the police themselves. A third limitation upon
the feasibility of resort to damage suits is the uncertainty of compensation even if a judgment is obtained in the plaintiff's favor. The officers
themselves earn relatively small salaries and are generally unable to meet
the costs which a court might assess. As for compensation from the employing government, there is no uniform rule at state and local levels
making the units of government financially liable for misdeeds done
by public officials in the performance of their duties. 12
Another possible remedy available to the suspect is judicial release by
means of the writ of habeas corpus. The granting of this writ can bring
about the suspect's release from illegal detention, but this remedy is of
use only if it is known that the suspect is in the custody of the police.
Since illegal detention may be secret and incommunicado in nature, such
knowledge, even on the part of the suspect's family or friends, might not
exist. The victim of the "third degree" is not likely to be one of the leading figures of organized crime with access to highly skilled legal counsel
and might even be unable to pay for the services of any attorney at all.
Thus for the most part the writ of habeas corpus provides at best a remedy
of limited efficacy against this form of police misconduct.13
A third possible remedy is provided by federal civil rights statutes.' 4
Under these enactments federal criminal actions may be brought against
state or local law enforcement officials for mistreating a suspect. There
have been a few such prosecutions in recent years, though only one of
these cases involving admitted extortion of a confession reached the Su11.
12.
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preme Court. 15 Nonetheless, the United States Department of Justice has
not thus far undertaken a vigorous campaign against local police misconduct. Accordingly, the criminal suspect cannot rely very heavily upon
the assistance of the federal government in his challenge of "third degree"
methods.
Because of the inadequacies of these legal remedies, the most common
legal sanction against the use of the "third degree" is the challenge of
the admissibility of evidence obtained through such methods. Confessions
constitute by far the most common form of evidence thus obtained.1 6
In state criminal prosecutions the defendant may challenge the admission
of his confession into evidence as a violation of his rights under the due
process clause of the fourteenth amendment. In passing upon this challenge, state appellate tribunals and the federal Supreme Court generally
confine themselves to a consideration of the undisputed facts regarding
the detention and interrogation of the accused. Since the allegations of
coercion are almost always disputed in whole or in part, the defendant
encounters great difficulty in obtaining a favorable decision. If he is
successful, however, the appellate tribunal reverses his conviction and
orders a new trial at which time the challenged confession is excluded
from evidence. Although this procedure affords a greater degree of protection to the accused than do other legal remedies, it does not provide
a totally adequate solution to the difficult problem posed by the "third
degree."
In light of the above-mentioned limitation the role of the Supreme
Court in the field of coerced confessions should not be accorded an exaggerated degree of significance as a force against the "third degree."
Nonetheless, there is danger in moving too far in the opposite direction.
Limits upon the extent of Supreme Court activity in this field do not
necessarily imply that its decisions have had no appreciable influence
upon the standards of local law enforcement agencies with respect to the
interrogation.17 The Court has spoken with virtual unanimity in condemning extreme forms of the "third degree," 18 and it might reasonably
be assumed that these judicial pronouncements have added significant
weight to the widespread criticism of police brutality. 19 Personal inter15.
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views with a number of local law enforcement officials, police magistrates
and judges in connection with the preparation of this study support this
tentative conclusion. The individuals interviewed generally agreed that
the unanimous decisions of the Supreme Court in the field of confessions
have established a reasonably clear and definite constitutional standard
by which state courts of original and appellate jurisdiction can be guided.
Furthermore, it was generally agreed that these judicial decisions have
been instrumental in directing public attention to the more extreme
forms of the "third degree" which have been known to accompany police interrogation.
On the other hand, the Supreme Court has failed repeatedly to reach
anything approaching full agreement in deciding cases characterized by
"milder" forms of the "third degree." 20 Secret interrogation conducted
intermittently and unaccompanied by physical violence or threats has
been regarded by several members of the Court as a necessary component
of criminal investigation. 21 Although this viewpoint has for the most
part received the endorsement of a Court majority, 22 some of the Justices
have insisted upon condemning as unconstitutional any police interrogation conducted prior to the arraignment of the suspect before a duly
authorized magistrate and in the absence of counsel.23 Disagreement has
also arisen when the Court has attempted to determine the point which
separates legitimate interrogation from unconstitutional coercion. A majority of justices have maintained that this distinction should be made
largely on a case-by-case basis and should be governed by the individual
defendant's supposed ability to withstand the pressure of police questioning brought to bear upon him. Other members have rejected this
"subjective standard" for the determination of coercion and have insisted on condemning as "inherently coercive" any session of interrogation which exceeds a given number of hours or which is conducted late
at night. 24 The latter have refused to consider the probable effect of such
questioning upon the defendant himself in determining a confession's
admissibility under due process.
20.
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Sharp conflicts in judicial interpretation have for more than twenty
years characterized Supreme Court performance in applying the due
process clause of the fourteenth amendment to questions of the admissibility of confessions. 2 5 The Court's earliest decisions in this field, however, did not reflect such disagreement. Indeed the Court spoke with
lunanimity in the first six of these decisions, all of which ordered the reversal of convictions and new trials for the defendants. 26 The first of
these cases, Brown v. Mississippi,27 revealed the undisputed use of extreme physical violence to obtain confessions of guilt to the crime of
murder. The five other cases referred to involved the use of threats and
other extreme forms of intimidation by law enforcement officers bent
on wringing confessions from the suspects who were subjected to this
pressure. The defendants in each of these six cases were uneducated and
unassisted by counsel, relatives or friends during periods of interrogation.
All of the defendants were Negroes of low economic and social status
arrested in Southern states in connection with capital offenses only. 28
In the Brown case the Court, speaking through Chief Justice Charles
Evans Hughes, invoked the due process standard which served as the sole
basis for reversal of the convictions in this group of early cases. 2 9 This
constitutional standard, commonly designated as the "fair trial" doctrine
was already firmly established in Supreme Court adjudication. 30 It had
been invoked in 1923 as the basis for reversing convictions for murder
obtained under the overt threat of mob violence.:" The "fair trial" doctrine had also served as the constitutional ground for overturning the
convictions of the nine Negro defendants in the famous Scottsboro Case.32
In applying this doctrine to the undisputed record of facts in the Brown
case, Hughes was careful to point out that it was not designed to interfere
with the freedom of a state "to regulate the procedure of its courts in ac25.
26.
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cordance with its own conceptions of policy," provided these conceptions
did not conflict with fundamental principles of justice inherent in the
legal traditions of the American people. 33 "But," he continued, "the
freedom of the state in establishing its policy is the freedom of constitutional government and is limited by the requirement of due process of
law." Though a state might constitutionally dispense with trial by jury,
it could not replace this procedure with "trial by ordeal. The rack and
the torture chamber may not be substituted for the witness stand." 34 The
trial, Hughes further stated, "is a mere pretense where the state authorities have contrived a conviction resting solely upon confessions obtained
35
by violence."
A fuller statement of the nature of the "fair trial" doctrine and its
applicability to coerced confessions was made by Justice Hugo L. Black
some four years later in the case of Chambers v. Florida:
From the popular hatred and abhorence of illegal confinement,
torture and extortion of confessions as violations of the "law of
the land" evolved the fundamental idea that no man's life,
liberty or property be forfeited as criminal punishment for violation of that law until there had been a charge fairly made and
fairly tried in a public tribunal free of prejudice, passion, excitement, or tyrannical power.
The determination to preserve an accused's right to procedural due process sprang in large part from knowledge of the
historical truth that the rights and liberties of people accused
of crime could not be safely entrusted to secret inquisitorial
36

processes.

In the case of Lisenba v. California,37 decided late in 1941, the Court
was confronted with quite a different set of circumstances from those
with which it had previously dealt. The question of the basic fairness of
the proceeding was by no means easy to resolve. For the first time
serious doubts were cast upon the adequacy of the "fair trial" doctrine
as a judicial rationale for confession cases. 38 In the half dozen previous
decisions in this field the answer to the question of whether the disputed
confessions were coerced was so apparent that there had been no need
to define the specific limitations of the scope of this standard. Even to
the most cautious of the justices these early cases were controlled by this
general concept. Because the members of the Court had been unanimous,
it was not so obvious that the "fair trial" doctrine upon which these
33.
34.
35.
36.
37.
38.

297 U.S. 278, 285.
Id. at 285-286.
Id. at 286.
309 U.S. 227, 237.
314 U.S. 219.
See for discussion Paulsen, The Fourteenth Amendment and the Third Degree,
6 STAN. L. REV. 411, 415, 418 (1954).
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judgments rested was subject to varying interpretations, largely dependent
upon individual values and preconceptions. It was not yet clear that the
"fair trial" standard could in fact be shared in common by men of sharply divergent points of view. In other words, it had not been shown that
beyond a certain point each justice must decide for himself just what
components were necessary to a "fair trial" and whether or not the standard thus established was met in a given case. In the Lisenba case the
Court departed from the pattern established in previous decisions by not
only rejecting the defendant's contention that the confession used against
him had been coerced, but by failing to decide this question unanimously.

39

Justice Owen J. Roberts, speaking for the Court majority, acknowledged the fact that the police had violated state law by holding the defendant incommunicado and subjecting him to prolonged and intensive
questioning prior to his arraignment. Though voicing disapproval of
such methods, he asserted that the constitutional question before the
Court did not turn upon the commission of illegal acts per se. Nor was
this question in any way determined by considerations of the probable
truth or falsity of the challenged confession. In an effort to spell out the
meaning and purpose of the constitutional requirement of "fair trial"
Roberts made the following statement:
As applied to a criminal trial, denial of due process is the failure
to observe that fundamental fairness essential to the very concept of justice. In order to declare a denial of it we must find
that the absence of that fairness fatally infected the trial; the acts
complained 40of must be of such quality as necessarily prevents
a fair trial.
The difficulty of precisely defining the scope of "fair trial" in the abstract is persuasively revealed in this statement. Roberts' attempt at definition clearly did little to dispel the ambiguities which surrounded the
meaning of the doctrine.
It is important to point out that the Court's judgment of affirmance
in this case could not have been based primarily upon the actions of the
police, since in many pertinent respects the), were identical to the tac-

41
tics revealed by the record in Chambers v. Florida and other early cases.

Incommunicado detention, relentless questioning by batteries of officers
at all hours of the day and night with the accompanying deprivation of
sleep for a long period of time-these factors were no less clear in the
39.
40.
41.

Justices Black and Douglas dissented.
314 U.S. 219, 236-237.
Although most of the allegations of the defendant were denied by the police, the
record revealed such practices as prolonged incommunicado interrogation late at
night by relays of officers.
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Lisenba case. The record further revealed a limited amount of physical
coercion, an ingredient of force never clearly established in the Chambers case. The Lisenba case revealed the emphasis which the Court placed
upon the defendant's reaction to his treatment. Lisenba was apparently
not as frightened of the power of the police as were defendants in earlier
cases. He did not belong to a racial minority and did not occupy a particularly low economic or social status. Though not a formally educated
person, he was described as "clever" and displayed considerable selfconfidence. Furthermore, he did not confess until after his accomplice implicated him, though he had been subjected to the most intensive and exhausting part of his interrogation. Perhaps these differences alone were
enough to bring about the break in the Court's pattern of reversal. In
any event the continuing practice of deciding each case on its own merits
by considering the "totality of circumstances" revealed by its record was
42
reflected in the Lisenba decision.
"INHERENTLY

COERCIVE"

POLICE PRESSURE

The "fair trial" doctrine did not long go unchallenged as the proper
criterion for determining the admissibility of confessions under the four43
teenth amendment. In the 1944 decision of Ashcraft v. Tennessee Justice Black, speaking for a majority of six, introduced a completely different constitutional standard the scope of which was far greater than
that of the earlier doctrine. At issue in the Ashcraft case was the question
of the admissibility of an alleged confession obtained after a thirty-six
hour period of continuous police interrogation. Justice Black did not take
into consideration the probable effect of this long period of questioning
upon the accused. Rather he held that the length and intensity of this
session of interrogation constituted a situation "so inherently coercive
that its very existence" was "irreconcilable with the possession of mental
freedom by a lone suspect against whom its full coercive force" was
"brought to bear.'' 4 4 And since no confession could be admitted into
evidence unless freely made, the challenged confession in this case was
ruled inadmissible under the due process clause of the fourteenth amendment.
There is striking similarity between the standard invoked by justice
Black in the Ashcraft case and the rule of admissibility announced by
justice Felix Frankfurter just a year before in McNabb v. United
States.45 The "McNabb rule" states in essence that a confession obtained
42. The quoted phrase appears in Chief Justice Warren's majority opinion in Fikes
v. Alabama, 352 U.S. 191, 197, 77 S.Ct. 281, 1 L.Ed.2d 246 (1957).
43. 322 U.S. 143.
44.

Id. at 154.

45. 318 U.S. 332, 68 S.Ct. 608, 87 L.Ed. 819 (1943).
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by federal officers during the illegal detention of 'the accused and in deliberate violation of the statutory requirement of prompt arraignment
shall not be used as evidence at the trial. 46 It is true that the "McNabb
rule" was designed to apply to federal criminal cases and was grounded
upon the Supreme Court's supervisory power over the administration of
criminal justice in lower federal courts, 47 while the test of "inherent

coerciveness" was applied to state proceedings and rested upon the authority of the due process clause of the fourteenth amendment. Furthermore a majority of the justices have consistently invoked the principle
of federalism in refusing to extend the "McNabb rule" to state criminal
proceedings. 48 Nonetheless, the standard of "inherent coerciveness"
brought the Court close to a practical incorporation of that rule into the
due process requirement.
The defendants in the McNabb case were uneducated persons in
whose minds the legal authority of the law enforcement officials who interrogated them might have been greatly exaggerated. Although Frankfurter noted this factor in some detail, the rule which he laid down, like
that announced by Justice Black in the Ashcraft case, was aimed at the
illegal acts of those entrusted with the enforcement of the law. It did
not involve considerations of the probable effect of these illegal acts upon
a given suspect. The rule was designed to assist in the maintenance of law
enforcement methods which "commend themselves to a progessive and
self-confident society." 49 The restriction placed upon the admissibility of
confessions in federal courts was somewhat greater than that imposed
upon state criminal proceedings by the Ashcraft decision. Under the
"McNabb rule" any confession obtained during the illegal detention of
the accused-in deliberate violation of the prompt arraignment requirement-would be excluded from evidence in a federal court, whether
or not coercive tactics were used in obtaining the confession. This rule
seems clearly to have been formulated for the purpose of removing the
conditions under which "third degree" practices might flourish.
The doctrine of "inherent coerciveness," on the other hand, struck
more directly at the "third degree" by branding a specific form of police
interrogation as violative of the constitutional rights of any individual
against whom it might be employed. This standard was established on
the assumption that long and uninterrupted sessions of intensive questioning destroy the freedom of the accused person to confess or to remain silent. Despite the differences between these two standards, the
46. Id. at 242-243.
47. Id. at 340-342, and cases cited.
48. See for example Gallegos v. Nebraska, supra n. 20, and Cicenia v. Lagay, supra
n. 22.

49. 318 U.S. 332, 344.

[Vol. 15

MERCER LAW REVIEW

"McNabb rule" and the test of "inherent coerciveness" were formulated
with the same general purpose in mind-that of requiring law enforcement officers to respect certain procedural guarantees of accused persons. 50
One of the most articulate criticisms of the new doctrine asserted by
Justice Black in the Ashcraft case was made in a strong dissenting opinion
by Justice Robert H. Jackson in which Justices Roberts and Frankfurter
concurred. Jackson made a sharp distinction between the Court's extensive supervisory power over federal criminal procedure and its limited

authority to review state convictions under the due process clause of the
fourteenth amendment. He maintained that this limited power of review
over state criminal proceedings precluded the Court from attempting to
"discipline" local law enforcement officers for conduct of which the
Justices themselves disapproved solely on personal grounds. Jackson invoked the earlier standard of admissibility by contending that the Court
could exclude a confession as violative of the due process requirement
only if the confession's use in evidence had prevented a fair trial. Fairness with respect to the use of a confession could exist only if the confessor retained "possession of his own will and self-control at the time
of confession." 51 Such a statement is commonly known as a voluntary
confession, but the term "voluntary," when used in this connection, does
not necessarily refer to a statement made in the complete absence of
pressure.

"Voluntary confessions," Jackson continued, "usually proceed from a
belief that further denial is useless and perhaps prejudicial." 5 2 The question which the Court must decide, he insisted, is not whether pressure
was exerted in obtaining the confession, but whether this pressure destroyed that freedom of choice traditionally regarded as necessary to a
voluntary confession. In emphasizing this point, Jackson made the following observations:
The Court bases its position on the premise that custody and
examination of a prisoner for thirty-six hours is "inherently coercive." Of course it is. And so is custody and examination for
one hour. Arrest itself is inherently coercive, and so is detention. ...

But does the Constitution prohibit the use of all confessions
made after arrest because questioning, while one is deprived of
freedom, is "inherently coercive?" The Court does 5not
quite say
so, but it is moving far and fast in that direction. 3
50.

See Inbau, The Confession Dilemma in the United States Supreme Court, 43
ILL. L. Rrv. 442 (1948) .

51.

Ashcraft v. Tennessee, 322 U.S. 143, 162, 64 S.Ct. 921,
(1944).
Id. at 161.
Id. at 161.

52.
53.

-,

88 L.Ed. 1192,

-
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Jackson pointed out that in its previous determination of the question
of admissibility of confessions under due process the Court had always
attempted to ascertain the confessor's mental state at the time of his confession. Striking at the core of the new standard, Jackson asserted that:
If the constitutional admissibility of a confession is no longer
to be measured by the mental state of an individual confessor
but by a general doctrine dependent on the clock, it should be
capable of statement in definite terms. If thirty-six hours is
more than is permissible, what about twenty-four?
or twelve?
54
or six? or one? All are "inherently coercive."
The objective standard which Justice Jackson thus criticized in his
dissenting opinion was quickly abandoned by the Court majority. In
5
Lyons v. Oklahoma,W
decided just over a month after the Ashcraft case,

six Justices reasserted the "fair trial" doctrine in rejecting the contention
of a Negro defendant that the confession against him in a trial for murder had been made involuntarily. The challenged confession had been
made to a prison warden some twelve hours after police had wrung an
admittedly involuntary confession from the accused by extreme forms of
pressure.56 Confronting the Court was the unique question of the
"continuing effect" of admittedly coercive acts upon the mind of the
defendant. In deciding this question, the Court majority retreated abruptly from the position taken by Justice Black in the Ashcraft case.
Justice Stanley Reed, one of the three members of the Court whose position in the Lyons case was sharply inconsistent with his position in the
Ashcraft case, 57 delivered the majority opinion. His total repudiation of

the doctrine of "inherent coerciveness" as applied to the facts of this
case is reflected in the following statement:
A coerced confession is offensive to basic standards of justice,
not because the victim has a legal grievance against the police,
but because declarations procured by torture are not premises
from which a civilized forum will infer guilt.5 s
Justice Frank M\urphy, in a dissenting opinion supported by Justice
Black, 59 sharply assailed the police methods revealed by the record of facts
in this case. He did not, however, explicitly reassert the test of "inherent
54. Id. at 162.
55. 322 U.S. 596, 64 S.Ct. 1208, 88 L.Ed. 1481 (1944).
56.

57.

The undisputed record revealed that the petitioner Lyons was arrested and secretly questioned in connection with the brutal murder of the three members
of a tenant farm family and that during his interrogation "a pan" of the "victims' bones was placed in Lyons' lap to bring about his confession." Id. at
599-600.
The other two members of the Court who changed sides in these cases were Chief
Justice Stone and Justice Douglas.

58.

Supra n. 55 at 605, 64 S.Ct. -,

59.

Justice Rutledge dissented separately without opinion.

88 L.Ed..
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coerciveness." Rather, he introduced a new standard of constitutional
interpretation into an already confused and hazy field of adjudication.
The provision of the fifth amendment against self-incrimination, Murphy said, "prohibits the federal government from convicting a defendant
on evidence that he was compelled to give against himself." 60 He then
asserted that the Supreme Court in previous cases had, "in effect," incorporated this provision into the fourteenth amendment and had applied it to coerced confessions. "It is our duty," he concluded, "to apply that constitutional prohibition in this case." 61 This dissenting opinion
marked the beginning of an unsuccessful effort on the part of a minority
of the Justices to incorporate the self-incrimination clause of the fifth
amendment into the due process clause of the fourteenth amendment in
the area of confessions. 62 Only once, in a case decided nearly half a century before the Lyons decision, had the Supreme Court invoked the selfincrimination provision in determining the admissibility of a confession. 63
And in that instance the Court had before it for review a federal conviction, not a conviction in a state court. It would seem then that precedent failed to support Murphy's position since a Court majority had
never explicitly invoked the self-incrimination provision in declaring a
64
confession inadmissible in a state criminal action.
It is quite difficult to explain with certainty the Court's apparent
about-face in the Lyons decision. Certainly the circumstances of coercion
were no less extreme than in previous cases in which the convictions of
other Negro defendants had been reversed'.6 5 It is possible that a majority of the Justices had begun to develop doubts concerning the expanding scope of the Court's activity in this field. The somewhat novel
question of "continuing coercion" simply provided this majority with
an opportunity to restate their conception of the limited role which the
Court should play in reviewing state convictions in this field. In so do60.

322 U.S. 596, 605-606.

61.

Id. at 606.

62.

For discussion see conflicting views on the question of the applicability of the
self-incrimination restriction to these cases see Morgan, op. cit. supra note 6,
at 27-30. See also BEISEL, op. cit. supra note 13, at 86-88.
Braum v. United States, 168 U.S. 532, 18 S.Ct. 183, 42 LEd. 568 (1897).
In Brown v. Mississippi, Chief Justice Hughes specifically rejected the state's
contention that the self-incrimination provision was applicable to the question
of the admissibility of a confession. In Twining v. New Jersey, 211 U.S. 78, 29
S.Ct. 14, 53 LEd. 97 (1908), the Court had ruled that this provision of the
fifth amendment was not implicit in the scope of the due process clause of
the fourteenth amendment. Mississippi's contention thus amounted to a denial
of the legitimate exercise of Supreme Court authority in this field. Hughes stated
that "the question of the right of the state to withdraw the privilege against
self-incrimination" was not before the Court. To require the accused to testify
against himself in court could not be compared with "compulsion by torture to
extract a confession." 297 U.S. 278, 385.
See, e.g., Chambers v. Florida, 309 U.S. 227; Ward v. Texas, 316 U.S. 547, 62
S.Ct. 1139, 86 LEd. 1663 (1942).

63.
64.

65.
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ing they increased rather than diminished the uncertainty concerning the
constitutional safeguards against coerced confessions.
In several important decisions handed down during the middle and
late 1940's a bare majority of the Court partially reasserted the standard
of "inherent coerciveness" invoked in the Ashcraft ruling.66 However,
Justice Black's doctrine was by no means fully restored. Only Justices
Black and Douglas insisted throughout this period on a sweeping condemnation of illegal police detention and interrogation. The three other
Justices who rounded out the majority, Rutledge, Murphy and Frankfurter, adopted the more flexible viewpoint that the illegal acts of law
enforcement officers violated the Constitution only if they were accompanied by evidence of the defendant's inability to withstand pressure
or offended "those canons of decency and fairness which express the notions of justice of English-speaking peoples even toward those charged
with the most heinous offenses.''67 In all these cases a solid minority of
four Justices 68 voted against reversal of conviction, maintaining that the
Court majority was extending the scope of due process far beyond its
legitimate bounds.6 9
In none of these decisions did the majority speak with a united voice.
It did reach agreement on one significant point, however, in the case of
Haley v. Ohio;70 namely that the youth of the defendant added weight
to the contention that his confession was coerced. Justice Douglas, who
might have been expected to vote for reversal merely because the record
revealed a midnight session of secret interrogation, stressed the fact that
the defendant was a "lad in his early teens." 71 In a concurring opinion
Justice Frankfurter shed some light upon the nature of the difficulty encountered by the Court in such cases. He pointed out the futility
of attempting to determine with mathematical precision whether a given
confession was coerced. Of necessity such a determination required "a
psychological judgment" reflecting the "deep, even if inarticulate, feel66.

67.
68.

69.
70.
71.

These decisions are: Malinski v. New York, 324 U.S. 401, 65 S.Ct. 781, 89
L.Ed. 1029 (1945); Haley v. Ohio, 332 U.S. 596, 68 S.Ct. 302, 92 L.Ed. 224

(1948); Watts v. Indiana, 338 U.S. 49, 69 S.Ct. 1347, 93 L.Ed. 1801 (1949);
Turner v. Pennsylvania, 338 U.S. 62, 69 S.Ct. 1352, 93 L.Ed. 1810 (1949) ; Harris v. South Carolina, 338 U.S. 68, 69 S.Ct. 1354, 93 L.Ed. 1815 (1949).
See Justice Frankfurter's opinion in Malinski v. New York, 324 U.S. 401, 416417.
Originally this minority consisted of Justices Jackson, Reed and Roberts and
Chief Justice Stone. Justice Harold Burton and Chief Justice Fred M. Vinson
who succeeded Roberts and Stone likewise voted consistenly with Jackson and
Reed for affirmance of conviction in most of the confession cases arising from
state courts.
See Chief Justice Stone dissenting in Malinski v. New York, 324 U.S. 401, 438439; and Justice Burton dissenting in Haley v. Ohio, 332 U.S. 596, 620, 623.
332 U.S. 596.
Id. at 599.
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ings in our society." 72 Like the Haley case a number of subsequent decisions have introduced new variables for the Court's consideration. These
range all the way from the emotional makeup of the defendant 73 to the
use of a "truth serum" by police interrogators.7 4 Accordingly, the difficult "psychological judgment" to which Frankfurter referred now poses
more troublesome problems. When viewed in this light, it is perhaps not
surprising that Supreme Court performance in the field of confession has
been characterized by disagreement and ambivalence.
THE LINES REDRAWN

With the three companion cases of Watts v. Indiana, Turner v. Pennsylvania and Harris v. South Carolina,75 decided on June 27, 1949, one
period of "judicial activism" in the field of confessions reached its climax.7 6 Significantly, these cases originated in widely separated parts of
the Country, thus emphasizing the fact that those law enforcement
methods to which the Court majority objected were not confined to one
region of the country. The police practices which the Court held unconstitutional by a narrow margin 77 in each case showed striking similarity.
Prolonged incommunicado detention, including absence of counsel, intensive interrogation by relays of police, the failure of the police to apprise the defendants of their basic procedural rights-these were factors
which the three cases shared in common.78
Justice Jackson in an opinion covering all three cases stated in es-

sence what was to become in the early nineteen fifties the majority position of the Court. In Jackson's view the Court majority of the late nineteen forties had not given sufficient weight to the practical necessities
of law enforcement. Though the rights of the individual should be accorded great importance, the overriding need for effective law enforcement, he insisted, must be recognized.79 Toward the achievement of this
end the Court should greatly narrow its scope of review. Departing
somewhat from his previously stated position, Jackson suggested that the
Court fall back on the original common-law standard of "trustworthi72.
73.
74.
75.
76.
77.

Id. at 603.
Spano v. New York, 360 U.S. 315, 79 S.Ct. 1202, 3 L.Ed.2d 1275 (1959).
Fay v. Noia, 372 U.S. 391, 83 S.Ct. 822, 9 L.Ed.2d 837 (1963).
338 U.S. 49; 338 U.S. 62; 338 U.S. 68.
See generally Bennett, The Decade of Change Since the Ashcraft Case, 32
L. Rav. 429 (1954).

TEXAS

Justices Black, Douglas, Frankfurter, Murphy and Rutledge voted for reversal
of conviction in each of these cases, while Chief Justice Vinson, Justice Reed
and Justice Burton voted for affirmance. In a separate opinion covering all three
cases Justice Jackson voted for reversal of conviction in Watts v. Indiana and
for affirmance of conviction in the Turner and Harris decisions.
78. The Harris case was characterized by the additional ingredient of threats by the
police to arrest the accused's mother unless the former agreed to confess.
79. 338 U.S. 49, 58.
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ness" for determining the admissibility of confessions.80 Neither the
"fair trial" doctrine nor the standard of "inherent coerciveness" was
based upon considerations of the authenticity of a challenged confession.
And in at least one previous case the majority spokesman of the Court
had explicitly rejected the common law rule in determining the admissibility of confessions under due process8s Jackson's assertion of the common law rule of "trustworthiness" later achieved majority status and represented a sharp departure from previous rulings of the Court in this
field.
The turning point which occurred in the early 1950's was foreshadowed
by the deaths of Justices Murphy and Rutledge in the summer of 1949.
These two exponents of "judicial activism" had consistently urged expansion of the due process requirement in the field of confessions, not
only for the protection of the criminal suspect, but for the purpose of
curbing police misconduct. Murphy and Rutledge had been part of the
tenuous majority which h&d voted for the reversal of convictions in important cases previously noted.8 2 Their successors, Justices Clark and
Minton, on the other hand, tended to favor a more restricted interpretation of due process and a narrower scope of judicial activity.
The trend toward greater judicial self-restraint in the field of confessions was reflected in several decisions handed down between late 1951
and the middle of 1953.83 Standards governing the admissibility of confessions were, during this relatively brief period, drastically altered. The
standard of "inherent coerciveness" was ultimately eclipsed by the test
of "trustworthiness" in the important decision of Stein v. New York. 84
The "fair trial" doctrine, in a somewhat restricted form, was invoked
in several of these decisions.8 In each instance this standard served as the
basis for affirmance of the conviction, whereas in earlier years it had
more often served as the basis for reversal.
During this period the Court majority, led by justice Jackson, placed
increasing emphasis upon considerations of the probable guilt or innocence of the defendant. Ultimately in the Stein case the Court ruled that
a jury might convict a person on "other sufficient evidence" and at the
same time exclude his confession on the ground of coercion s 6 Through80. Id. at 60.

81. See Justice Roberts' opinion in Lisenba v. California, 314 U.S. 219, 236 (1941)
82. See their respective opinions in Malinski v. New York, 324 U.S. 401, 424, 429,
430, 433.
In chronological order these cases are: Gallegos v. Nebraska, 342 U.S. 55, 72
S.Ct. 141, 96 L.Ed. 86 (1951) ; Stroble v.California, 343 U.S. 181, 72 S.Ct. 599,
96 L.Ed. 872 (1952) ; Brown v. Allen, 344 U.S. 443, 73 S.Ct. 397, 97 L.Ed. 469
(1953) ; Stein v. New York, 346 U.S. 156, 73 S.Ct. 1077, 97 L.Ed. 1522 (1953).
84. Id. at 192.
85. Gallegos v. Nebraska, Stroble v. California, snpra n. 83.
86. 346 U.S. 156, 188.
83.
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out this period, however, one thread of continuity ran undisturbed. The
Court, as in earlier years, took into account considerations of the indidividual defendant's ability to withstand police pressure. The tendency
to individualize each defendant was perhaps weaker and less crucial
during this period than in earlier years. However, the important fact to
keep in mind is that at no time did the Court majority formally depart
from this established practice. The tendency to individualize the defendant and to decide cases on an ad hoc basis has continued to the
present day. It constitutes what seems to be the only unifying influence
in this long line of Supreme Court decisions.
The new position of the Court was most fully stated by Justice Jackson, the author of the majority opinion in the Stein case. He maintained
that only if the Court "deemed the Fourteenth Amendment to enact a
rigid exclusionary rule of evidence" could a conviction on "other sufficient evidence" be declared unconstitutional.87 And no such exclusionary
rule had been developed by the Court in its review of state convictions
involving challenged confessions. The Court, he concluded, should go no
further than to reject a confession because the circumstances surrounding
its procurement pointed to its doubtful authenticity. "A forced confession," he urged, "is a false foundation for any conviction ....,88
Throughout the brief period during which Jackson's viewpoint represented the majority position of the Court, Justices Black and Douglas
continued to call for sweeping judicial condemnation of illegal police
practices. In a 1952 decision Justice Douglas speaking in dissent, made
this statement:
The practice of obtaining confessions prior to arraignment
breeds the third degree and the inquisition. As long as it remains lawful for the police to hold persons incommunicado,
coerced confessions will infect criminal trials in violation of the
commands of due process of law.89
Usually Justice Frankfurter could be found among the dissenters
during this period, though for different reasons than those which influenced Justices Black and Douglas. He continued to weigh the circumstances of coercion in each case, and this subjective measurement
usually resulted in his vote for reversal of conviction. 90 Wherever possible the Court should, he insisted, show deference to state tribunals in
questions of criminal procedure.
87. Id. at 192.
88. Id. at 192.

89. Stroble v. California, supra n. 83 at 203-204.
90. Only in the case of Gallegos v. Nebraska, supra n. 83, did he vote with the "new
majority" for affirmance of conviction.
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But the duty of deference cannot be allowed imperceptibly to
slide into an abdication by this Court of its obligation to ascertain whether, under the circumstances of a particular case, a
confession represents not the candor of a guilty conscience, the
need of an accused to unburden himself, but the means of release from the tightening of the psychological police screws. 91
Justices Black, Douglas and Frankfurter filed strongly worded dissenting opinions in the Stein case. They attacked Jackson's majority opinion,
condemning it as a complete departure from precedent and a repudiation
92
of the Court's previous role in reviewing state convictions in this field.
It is to be noted that the Stein decision did not long represent the majority position of the Court. Aside from Justice Jackson, who did not take
part in any later case in this field, 98 all the members of the majority in
the Stein case subsequently retreated in varying degrees from the position
there asserted. It is possible that the forcefulness of the three dissenting
opinions in this case contributed in part to this modification of position.
RECENT TRENDS

A new phase of Supreme Court adjudication in the state confession
field began with the case of Leyra v. Denno,94 decided on June 1, 1954,
roughly a year after the Stein ruling. In the Leyra case the Court, by a
five to three majority, (Justice Jackson not participating) reversed the
defendant's conviction for murder. Justice Black, speaking for the majority, based this ruling on the ground that a confession used against
the defendant had been made under hypnosis after an hour and a half of
intensive questioning by a highly trained, state-employed psychiatrist. 95
Justice Minton in a dissenting opinion supported by Justices Reed and
Burton partially reasserted the majority position taken in the Stein case.
He attributed much importance to the question of the challenged confession's authenticity and minimized what he regarded as the legitimate
scope of Supreme Court review of state criminal convictions. 96
The Court's decision in the Leyra case was especially significant for
three reasons. First of all, it marked a clear reversal of the trend established during the early 19 5 0's. Secondly, the decision involved the assessment of a form of coercion far different from ordinary police inter91.
92.

Stein v. New York, supra n. 83 at 200.
Indeed Justice Black went so far as to say that police "wishing to seize and
hold people incommunicado" were "given a green light" by this decision. Id. at
197.

93. Although Jackson was on the Court when the next in this line of decisions was
handed down, he did not participate in the case. Leyra v. Denno, 347 U.S. 556,
74 S.Ct. 716, 98 L.Ed. 948 (1954).
94. Ibid.
95. Id. at 559-560.
96. Id. at 585.
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rogation. The Court recognized that the skilled techniques of a psychiatrist might be employed with great effectiveness upon a suspect, especially if he were physically and emotionally exhausted at the time of questioning. A third factor of significance involved the Court's effort to determine the mental and emotional state of the suspect at the time of confession. It is true that the Court had considered this element to a very
limited extent in at least one earlier case, 97 but the Leyra case marked
the first occasion on which it was accorded great weight. In this respect
the decision was indicative of subsequent developments in this field of ad-

judication.
In the years following the Leyra case the Court returned in substantial part, though not entirely, to the viewpoint which the majority held
during the late 1940's. Though it has not fully reasserted the doctrine
of "inherent coerciveness" as stated in the Ashcraft case, the Court has
in recent years condemned certain methods of psychological coercion in
specific contexts. 98 Since the middle 1950's, the Court majority has placed
more and more emphasis upon the "totality of circumstances" revealed
by the record in each case. 99 To such factors as age, education, economic and social status, and experience, the majority has, with increasing
frequency, taken into account the intelligence and the psychological condition of the defendant. Emphasis upon the two last-mentioned factors
has been one of the most significant developments in this field of adjudication during the past decade. In general more attention has been
devoted in the period since 1954 to various forms of psychological coercion employed by law enforcement authorities to extract confessions.
The Court has come to grips with far more subtle forms of pressure
than prolonged and relentless questioning by relays of police officers. 100
Divisions within the Court on questions of the admissibility of confessions have by no means disappeared. Nevertheless, the previously mentioned standards of measurement have gained in acceptance and influence. Thus, despite the continuing presence of some discord and uncertainty, the Court has tended to follow a discernible pattern since the
middle 1950's. This pattern, with significant modifications, is a continua97.

E.g., the Court had noted in Lyons v. Oklahoma, 322 U.S. 596, 599, 64 S.Ct.
1208, -,
88 L.Ed. 1481, __ (1944), that there was no indication that the defendant had "a sub-normal intelligence."
98. For discussion of broad trends in Supreme Court adjudication in this field see
Ritz, Twenty-five Years of State Criminal Confession Cases in the United States
Supreme Court, 19 WASH. & LEE L. REv. 35 (1962).
99. Fikes v. Alabama, 352 U.S. 191, 197, 77 S.Ct. 281, -,
1 L.Ed.2d 246, -

(1957).
100.

E.g., in Spano v. New York, supra n. 73, one of the ingredients of coercion con-

sidered by the Court was the successful effort of the police to obtain a confes-

sion by arousing the sympathy of the suspect. He was told that if he refused to
confess, one of the officers who was a close friend might lose his job. For details
see Warren's opinion at 316-ff.
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tion of the trend established by the Court's decisions during the middle
and late 1940's. Thus the period of the early 1950's may be regarded as
a temporary though substantial deviation from the over-all course of constitutional development in this field.
Several of the decisions handed down during the late 1950's and early
1960's warrant special attention. In the case of Fikes v. Alabama the
Court by a six to three majority reversed the conviction of a Negro defendant on the principal ground that his mental abnormality rendered
his confession involuntary. 10 1 In Payne v. Arkansas, where the circumstances of coercion were somewhat more conspicuous, the Court, this time
10 2
by a seven to two majority, handed down a similar ruling.
In Thomas v. Arizona the Court divided five to four in affirming the
conviction of a Negro defendant for the crime of murder.103 justice
Clark, speaking for the majority, specifically noted the fact that the defendant had been adjudged to be of normal intelligence. The same approach was followed here as that followed in the Leyra, Fikes and Payne
cases. The "totality" of circumstances surrounding the confessions, coupled with the ability of the accused to withstand interrogation, were
taken into account in determining whether to reverse the convictions.
In another five to four decision handed down just six weeks later the
Court rejected the contention that a confession was automatically inadmissible under the fourteenth amendment if made in the absence of requested counsel.' 0 4 In affirming this conviction, the Court once again refused to invoke an objective and rigid exclusionary rule similar to that
which prevails at the federal level. 105 Douglas, in a dissenting opinion
supported by Warren, Black and Brennan, maintained in essence that
just such an exclusionary rule should apply to the states as a part of the
due process requirement. Considerations of federalism, so prominent in
the thinking of the majority, did not influence his position.
The demands of our civilization expressed in the due process
should
clause require that the accused who wants a counsel
06
have one at any time after the moment of arrest.'
In the 1961 case of Rogers v. Richmond' 0 7 Justice Frankfurter, speaking for a majority of seven, specifically rejected the test of "trustworthiness" as a proper standard for determining the admissibility of a conThe defendant who had only a third grade education and was described by psychiatrists as a schizophrenic and "highly suggestible." 352 U.S. 191, 193, 77 S.Ct.
(1957).
1 L.Ed.2d 246, _
281, -,
102. 356 U.S. 560, 78 S.Ct. 844, 2 L.Ed.2d 975 (1958).
103. 356 U.S. 390, 75 S.Ct. 885, 2 L.Ed.2d 863 (1958) .
104. Crooker v. California, 357 U.S. 433, 78 S.Ct. 1287, 2 L.Ed.2d 1448 (1958).
105. Id. at 437.
101.

106.

Id at 448.

107.

365 U.S. 534, 81 S.Ct. 735, 5 L.Ed.2d 760.
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fession under due process. Although this test had been implicitly rejected by the majority in every decision since the Stein case, its status
had remained somewhat uncertain. Now Justice Frankfurter put at rest
any lingering doubts on this point. Holding that the state Supreme
Court had failed to apply the correct constitutional standard in this case
he said:
Our decisions under that (the Fourteenth) amendment have
made clear that convictions following the admission into evidence of confessions which are involuntary, i.e., the product of
coercion, either physical or psychological, cannot stand. This is
so not because such confessions are unlikely to be true but because the methods used to extract them offend an underlying
principle in the enforcement of our criminal law: that ours is
an accusatorial and not an inquisitorial system-a system in
which the state must establish guilt by evidence independently
and freely secured and may not by coercion
prove its charge
108
against an accused out of his own mouth.
On June 4, 1962, Justice Douglas delivered an important opinion in
the case of Gallegos v. Colorado.0 9 Speaking for the majority in a four
to three decision, he held that in addition to its procedural guarantees
the due process clause of the fourteenth amendment incorporated the selfincrimination provision of the fifth amendment with specific reference
to the question of a confession's admissibility. Although there is some
confusion as to the exact relationship between the self-incrimination and
due process clauses in this field,11 0 there seems to be no clear support

in precedent for this position."' In ordering reversal of the defendant's
conviction, Douglas did not confine himself merely to questions of the
procedural guarantees of due process and the relationship between the
due process and self-incrimination provisions of the Constitution. In addition he emphasized the importance of considering "the totality of circumstances" presented in the individual case. 112 Thus his opinion was
by no means indicative of a complete departure from established standards governing the admissibility of confessions. Furthermore, the views
which he expressed regarding the self-incrimination clause were not the
views of an absolute Court majority. In confession cases decided during

the following terms by a full Court this position was not reasserted." 83
108. Id. at 540-541.
109. 370 U.S. 49, 82 S.Ct. 1209, 8 L.Ed.2d 325.
110. See Morgan, The Privilege Against Self-incrimination, 34
(1949).
111.

BEISEL,

CONTROL OVER ILLEGAL ENFORCEMENT

(1955).

112. 370 U.S. 49, 55, 82 S.Ct ....
113. Townsend v. Sain, _ U.S.
9 L.Ed.2d 922 (1963).

-;

MINN.

L. REV. 1, 27-30

OF THE CRIMINAL LAW,

8 L.Ed.2d ....
Lynumn v. Illinois, _

U.S.

87-88

-, 83 S.Ct.

,
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The recent case of Townsend v. Sain,114 decided on March 18, 1963,
involved a form of alleged coercion not apparent in any of the Court's
earlier decisions. The petitioner, a confirmed heroin addict, contended
that his confession to the crime of murder was induced by a dose of scopolamine, commonly known as "truth serum." This drug was, he alleged,
administered by a police physician along with other drugs for the ostensible purpose of relieving "withdrawal symptoms" occasioned by the withholding of narcotics. Speaking for the Court, Chief Justice Warren
held that the due process clause of the fourteenth amendment clearly
applied to a confession induced by drugs. He found it "difficult to
imagine a situation in which a confession would be less the product of a
free intellect, less voluntary, than when brought about by a drug having the effect of a 'truth serum'. '" 1 5
So it is that during the past decade the Supreme Court has consistently applied a subjective standard in determining the due process requirement regarding the admissibility of confessions in state courts. It has not
invoked tie same rigid rule of exclusion here as it has applied to federal
courts through the McNabb and Mallory decisions. 116 By continuing to
give weight to the concept of federalism, the Court has not followed the
same trend in the confession field as it has pursued in questions of illegal search and seizure and the right to counsel. 1 17 So long as the Court
continues to invoke a flexible standard of due process such as that implicit in the consideration of "the totality of circumstances" in each case,
one can expect a minimumn of certainty and predictability in this field
of adjudication.
SUMMARY

AND

CONCLUSION

For more than a quarter of a century the Supreme Court has ruled
upon state criminal convictions based in whole or in substantial part
upon allegedly coerced confessions. From 1936 through the summer of
1963 the Court handed down thirty-seven decisions in this area, reversing
convictions in twenty-seven and affirming convictions in only ten."18
114. Ibid.
115. 9 L.Ed.2d 783.
116. McNabb v. United States, 318 U.S. 332, 68 S.Ct. 608, 87 L.Ed. 819 (1943) ; Mallory v. United States, 354 U.S. 449, 77 S.Ct. 1356, 1 L.Ed.2d 1479 (1957). See
also Hogan and Snee, The McNabb-Mallory Rule: Its Rise, Rationale and Rescue, 47 GEO. L. J. 1 (1958).
117. Mapp v. Ohio, 367 U.S. 643, 81 S.Ct. 1684, 6 L.Ed.2d 1081 (1961); Gideon
v. Wainwright, 372 U.S. 335, 83 S.Ct. 792, 9 L.Ed.2d 799 (1963).
118. In addition to cases previously cited see Lee v. Mississippi, 332 U.S. 742, 68
S.Ct. 300, 92 L.Ed. 330 (1948) ; Johnson v. Pennsylvania, 340 U.S. 881, 71 S.Ct.
191, 95 L.Ed. 640 (1950); Pennsylvania ex rel Herman v. Claudy, 350 U.S. 116,
76 S.Ct. 223, 100 LEd. 126 (1956) ; Blackburn v. Alabama, 361 U.S. 199, 80
S.Ct. 274, 4 L.Ed.2d 242, (1960); Reck v. Pate, 367 U.S. 433. 81 S.Ct. 1541. 6
L.Ed.2d 948 (1961). The case of Fay v. Noia, - U.S. -,
83 S.Ct. -,
9
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In twelve of the thirty-seven decisions all participating Justices voted for
reversal of the defendants' convictions. However, this group of twelve
cases includes four per curiam decisions in which no opinions were
filed1 9 and two decisions in which separate concurring opinions were
submitted.1 20 On the other hand, none of the Court's affirmances of conviction in the field of coerced confessions has been unanimous. 121 The
degree of diversity among the Justices is demonstrated by the fact that in
thirty-two cases a total of seventy-four opinions were filed. 122 Even more
significant than this statistical breakdown, however, are the underlying
reasons for the sharp divergence of views among the members of the
Court with respect to the standards which should govern the admissibility
of confessions under due process.
The Court's earliest decisions in this field, it is true, reflected no
such disagreement among the Justices. But the unanimity which thus prevailed was attributable to the extreme forms of police brutality which
characterized these cases. Indeed, the initial case, 123 decided in 1936,
involved the undisputed use of physical torture to extract confessions
from uneducated, uncounseled and inexperienced Negro suspects. In
the next five cases, all of which also involved Negro defendants, the
police conducted long and intensive sessions of incommunicado interrogation, accompanied by threats of violence, in order to extort confessions.
In all these early cases the defendants' confessions constituted virtually
the only evidence upon which they were convicted. Taking all these
circumstances into account, the Court uniformly held that the admission
of these confessions into evidence rendered the trials of the defendants
basically unfair. Thus it soon became clear that the use of violence,
threats or other extreme forms of intimidation against virtually helpless
suspects would be condemned by the Court as violative of the "fair
trial" standards implicit in the due process clause of the fourteenth
amendment. But the scope of this constitutional doctrine as interpreted
by the Court proved to be quite limited. This fact became apparent
when the high tribunal began to review the convictions of those who were
not the weak and inexperienced victims of police brutality and whose
guilt was indicated by other evidence than their confessions. Defendants
L.Ed.2d 837 (1963)

is not included in this list. The case involved the narrow

procedural question of whether the respondent could be "granted federal habeas
corpus relief from imprisonment under a New York conviction" based upon a
confession subsequently admitted by the state to have been coerced. No question
of the constitutional standard of a confession's admissibility was here involved.
119. The last of these was Johnson v. Pennsylvania, supra n. 118.
120. Spano v. New York, supra n. 73; and Blackburn v. Alabama, supra n. 118.
121. There have been no fewer than two dissenting votes in each affirmance of conviction.
122. This number is exclusive of the five per curiamz decisions handed down by the
Court in this field.
123. Brown v. Mississippi, 297 U.S. 278, 56 S.Ct. 461, 80 L.Ed. 682 (1936).
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in such cases were accorded no constitutional protection by the "fair trial"
doctrine. On more than one occasion the Court majority in affirming a
conviction maintained that the protection to which the defendant was
entitled under the "fair trial" doctrine did not extend to the particular
set of facts and circumstances under review. In like manner dissenting
Justices, voting against the reversal of convictions, often maintained that
the majority had overstepped the limitations imposed upon the Court
by this constitutional standard.
At the same time those members of the Court who were more inclined
to accept the contentions of defendants, even though extreme forms of
police brutality were not involved, found the "fair trial" standard inadequate. These Justices sought to assure procedural fairness to the individual defendant by condemning certain "third degree" practices, irrespective of their effect upon a given defendant. In accordance with this viewpoint the standard of "inherent coerciveness" was developed. 12 4 During
the middle and late 1940's a closely divided Supreme Court reversed
several convictions, condemning as unconstitutional the employment
of non-violent but intensive forms of police interrogation to obtain confessions. The majority during this period maintained that the existence
and continuation of such practices constituted a great menace to a free
society. A solid minority of the Justices, on the other hand, insisted that
a greater threat to society lay in the widespread incidence of crime. Any
judicial attempt to restrict the power of law enforcement agencies in
coping with the "crime problem" was seriously questioned by this minority.
During the early 1950's the alignment of the Court was altered through
personnel changes, and what had been the minority position achieved
majority status. During this period the Court majority placed increasing
emphasis upon the probable reliability of the defendant's confession and
upon considerations of his probable guilt or innocence. The methods
used by police in obtaining confessions were no longer of primary con-

cern. In the middle 1950's the Court abondoned for the most part the
viewpoint which thus placed foremost emphasis upon the demands of
efficient law enforcement to the exclusion of certain individual immunities. In recent years the Court has tended to find greater and greater
significance in what it has termed the "totality of circumstances" surrounding each case. These include not only the conduct of the police in
their treatment of the defendant, but that individual's physical and emotional condition at the time of his confession, his degree of education,
124. See the opinion of Justice Black in Ashcraft v. Tennessee, 322 U.S. 143, 64
S.Ct. 921, 88 L.Ed. 1192 (1944).
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his experience or lack of experience with the criminal process, his intelligence and general mental condition.
One unifying tendency in this long line of decisions has been the
tendency to individualize each case and to make use of a wide variety of
criteria in determining whether a confession should be excluded from
evidence. Only two members of the Court, Justices Black and Douglas,
have fully endorsed a sweeping exclusionary rule which would apply to
all confessions obtained prior to arraignment and in the absence of counsel. But even Black and Douglas have on occasion accorded great importance to the unique circumstances of a given case. 125 Personnel changes
have greatly affected the ultimate decision of cases for or against particular defendants but have failed to alter the tendency to employ this
subjective standard of measurement. The Court has thus sought to achieve
a balance between seemingly conflicting social interests. In weighing the
rights of the defendant to procedural fairness against the need for effective law enforcement, the Court has attempted to maintain the delicate
equilibrium between individual liberty and community order.
125.

,
See Black's opinion in Chambers v. Florida, 309 U.S. 227, 238, 60 S.Ct. 472,
84 L.Ed. 716, - (1936); and Douglas' opinion in Haley v. Ohio, 332 U.S. 596.
(
).
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