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MISTAKE OF FACT AND MISTAKE OF LAW AS

DEFENSES TO A PROSECUTION FOR BIGAMY

By CHARLES L. CETrI*

INTRODUCTION

This article is designed to serve two fundamental purposes: first,

to present an accurate and lucid summary of the status of the de-

fenses of mistake of fact and mistake of law in the United States;

second, to examine and evaluate the arguments used by the courts
in justification of their respective positions in relation to the afore-
mentioned defenses. In attempting this, the author has tried to make

reference to most of the major cases dealing with these defenses in
the United States. A number of cases adjudicating the points in Eng-
land are also included.

HISTORY OF BIGAMY As AN OFFENSE

Bigamy is not a common law crime.1 It was made a felony by stat-
ute in England in 1604.2 Before that time, it was within the jurisdic-
tion of the ecclesiastical courts.3

In applying the bigamy statute, the English courts became divided

on the question, should a reasonable mistake of fact constitute a de-
fense under the statute?4 In 1889, the question was apparently resolved
in favor of allowing such a defense, by Regina v. Tolson.5 In 1921,

however, Rex v. Wheat 6 drew a surprising distinction between a mis-

taken belief that the previous spouse had obtained a divorce and such

a belief in the death of the first spouse. The court declared that it was
in agreement with Regina v. Tolson in allowing a mistaken belief in
the death of the previous spouse as a defense. The court said, however,

that a mistaken belief that the previous spouse had obtained a divorce
was not a defense.

*Second year law student at Walter F. George School of Law, Mercer University,
Macon, Georgia.

1. 10 C.J.S. Bigamy §2 (1938).
2. 1 Jac. 1, c. 11 (1604).
3. 10 C.J.S. Bigamy §2 (1938).
4. Allowing mistake of fact as a defense: Reg. v. Moore, 13 Cox, C.C. 544 (1877);

Reg. v. Horton, 11 Cox, C.C. 670 (1871); Reg. v. Turner, 9 Cox, C.C. 145
(1862). Contra, Reg. v. Bennet, 14 Cox, C.C. 45 (1877) ; Reg. v. Gibbons, 12
Cox, C.C. 237 (1872).

5. 23 Q.B.D. 168, 8 E.R.C. 16 (1889).
6. 2 K.B. 119, 11 B.R.C. 16 (1921).
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In the United States, the bigamy statutes were patterned after the
early English statute, and are still the same in linguistic effect in most
juriscictions.

The chief difficulty in the application of the bigamy statutes was,
and in most jurisdictions still is, the fact that the statutes are silent
on the mistake of fact defense-the mens rea element. A typical stat-
ute is that of Arkansas: 7

Every person having a wife or husband living, who shall
marry any other person, whether married or single, except
in the cases specified in the next section shall be adjudged
guilty of bigamy ...

The last preceeding section shall not extend to the follow-
ing persons or cases:

First. To any person, by reason of any former marriage, whose
wife or husband shall have been absent for five (5) succes-
sive years, without being known to such person within that
time to be living; nor,

Second. To any person whose wife or husband has been ab-
sent from the United States for the space of five (5) years;
,nor,

Third. To any person whose former marriage has been dis-
solved by a court of competent authority; nor,

Fourth. To any person whose former marriage has been
pronounced void by the decree . . . of a court of competent
authority, on the ground of the nullity of the marriage con-
tract; nor,

Fifth. To any person by reason of any former marriage con-
tract, by such person, within the age of legal consent, and
which has been annulled by a decree of a court of competent
authority.

Most jurisdictions within the United States have interpreted such
statutes as precluding the mistake of fact defense.s

In regard to mistake of law, it is almost universally held that such
is no defense to a bigamy prosecution. 9 There are, however, as will

7. ARK. STAT. ANN. tit. 41 §§41-801, 41-802 (1947).
8. 10 C.J.S. Bigamy §6 (1930); See, State v. Hendrickson, 67 Utah 15, 245 P.

375 (1926) ; State v. Lindsey, 26 N.M. 526, 194 P. 877 (1921) ; Rice v. Common-
wealth, 131 Ky. 154, 105 S.W. 123 (1907) ; Parnell v. State, 126 Ga. 103, 54 S.E.
804 (1906); Rand v. State, 129 Ala. 119, 29 So. 844 (1901) ; Reynolds v. State,
58 Neb. 49, 78 N.W. 483 (1899); State v. Sherwood, 68 Vt. 414. 35 A. 352
(1896); Commonwealth v. Hayden, 163 Mass. 453, 40 N.E. 846 (1895); Parker
v. State, 77 Ala. 47 (1884) ; Jones v. State, 67 Ala. 84 (1880) ; State v. Barrow,
31 La. Ann. 691 (1879).

9. 10 C.J.S. Bigamy §7 (e) (1938); See, State v. Nichols, 241 N.C. 615, 86 S.E.2d
702 (1955); Turner v. State, 212 Miss. 590, 55 So.2d 228 (1951); Reed v.
State, 148 Tex. Grim. 409, 187 S.W.2d 660 (1945).
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be discussed infra, certain differences between the reasoning of the
courts confronted with a mistake of law situation and those confronted
with a mistake of fact situation.

MISTAKE OF FACT No DEFENSE

The leading case in the United States for the proposition that a
reasonable mistake of fact, either in the mistaken belief that one
spouse has obtained a divorce or in the mistaken belief that the spouse
is dead, is no defense, is Commonwealth v. Mash.10 In that case de-
fendant's husband left home in 1838, his destination unknown to de-
fendant. After he failed to return, defendant made exhaustive in-
quiries concerning his whereabouts. As such inquiries proved fruitless,
defendant, thinking herself to be a widow, remarried in 1842. Subse-
quently her first husband re-appeared. Thereafter defendant was
prosecuted for bigamy. At the trial, defendant's counsel requested an
instruction to the effect that a reasonable belief in the death of one
spouse is a defense to a prosecution for bigamy. The trial court re-
fused to so instruct. Held, affirmed. The court, speaking through
Shaw, C.J., declared that since the legislature had specified certain
defenses in the statute, they intended to exclude all others. Such seems
to be the usual construction of the bigamy statutes." The court also
introduced the argument that the importance of the marriage relation
to the peace of families and the good order of society merited the
inference that the legislature intended a strict construction of the
statute. Again, the argument seems to be typical of a majority of the
courts.i 2 In regard to criminal intent the court said:

Whatever one voluntarily does, he of course intends to do.
If the statute has made it criminal to do any act under par-
ticular circumstances, the party voluntarily doing that act
is chargeable with the criminal intent of doing it.1a

Evidently, the court meant by the above definition, that criminal
intent in the usual sense is not an element in bigamy.

10. 48 Mass. 472 (1884).
11. See, Braun v. State, 230 Md. 82, 185 A.2d 905 (1962); Manahan v. State,

188 Tenn. 394, 219 S.W. 900 (1949); State v. Goonan, 89 N.H. 528, 3 A.2d
105 (1939) ; Ellison v. State, 100 Fla. 736, 129 So. 887 (1930) ; State v. Train-
er, 232 Mo. 240, 134 S.W. 528 (1911) ; People v. Spoor, 235 111. 230, 85 N.E.
207 (1908).

12. See, State v. Goonan, 89 N.H. 528, 3 A.2d 105 (1939); State v. Hendrickson,
67 Utah 15, 245 P. 375 (1926) ; State v. Trainer, 232 Mo. 240, 134 S.W. 528
(1911).

13. 48 Mass, 472, 474 (1844). Similar definitions are given in Martin v. State,
100 Ark. 189, 139 S.W. 1122 (1911) ; State v. Cain, 106 La. 708, 31 So. 300
(1902) ; Eldridge v. State, 126 Ala. 63, 285 So. 580 (1900); People v. Hart-
man, 130 Cal. 487, 62 P. 823 (1900).

1963]
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Davis v. Commonwealth,14 at first impression, seems to have taken
a somewhat different approach. In that case, the court held that
the effect of the bigamy statute was to create a conclusive presumption
that the defendant had criminal intent when it was shown that the
defendant had two living spouses and could not avail himself of one
of the statutory exceptions. As in the Mash case, however, the court
regarded the omission of the mental element from the statute as con-
trolling.

In State v. Zichfeld,15 the court, apparently failing to distinguish
between the mistake of fact situation and the mistake of law situation,
held that defendant's mistaken belief that both parties to a marriage
by contract could dissolve the marriage by rescinding the contract,
was no defense to a charge of bigamy. The court included among its
reasons the allegation that intent in bigamy is on a par with intent
in certain public welfare offenses, such as selling liquor to minors,
or selling liquor without a license,' 6 and therefore requires no
criminal intent. 17

In State v. Ackerly,1s the Vermont court construed V.S. 5059, a
typical bigamy statute:

It is clearly the intent of the statute that one who marries
within the seven years shall do so at his peril. There is noth-
ing in the harshness of the provision that justifies a doubt
of this intention. The consequences of an invalid marriage
to society and to innocent parties are so serious that the law
may well take measures calculated to insure the procurement
of the most positive evidence of death before the contracting
of another marriage in less than the time fixed. 19

The court did not discuss what would be "positive evidence" of
death, however. Indeed, it would seem from the quotation, that re-
gardless of how positive the evidence of death, a mistake of fact would
not be a defense.

The court here adds to the arguments of the previous courts, by
considering the consequences of the bigamous marriage to innocent
parties.

Other courts excluding mistake of act as a defense seem to rely

14. 13 Bush. 318 (1877); followed by Rogers v. Commonwealth, 24 Ky. 119, 68
S.W. 14 (1902).

15. 23 Nev. 304, 46 P. 802 (1926).
16. The same analogy is used in Braun v. State, 230 Md. 82, 85 A.2d 905 (1962).
17. For similar construction see, State v. Lindsey, 26 N.M. 526, 194 P. 877 (1921);

Rice v. Commonwealth, 131 Ky. 154, 105 S.W. 123 (1907).
18. 79 Vt. 69, 64 A. 450 (1906).
19. Id. at., 64 A. at 451.
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solely upon the "weight of authority," without resort to much discus-
sion of the merits of the arguments supporting either position.20

It would seem from the cases, that the only relevancy of a mistake
of fact is either in inducing the court to prescribe a lesser puniish-
ment or in petitioning for executive pardon 2 1

By way of summary, the courts have used four basic arguments in
establishing and maintaining the majority rule: 1. The inclusion of
specific defenses within a statute of general application conclusively
implies that no other defenses are intended. 2. The importance of
the marriage relation and the consequences of a bigamous marriage
to society and to innocent parties implies that the legislature intended
to provide only those defenses which it set out in the statute. 3. The
defendants had criminal intent because they intended to do the act
prohibited by the statute; or, worded another way, bigamy requires
no criminal intent. 4. Bigamy is on a par with public welfare of-
fenses.

MISTAKE OF FACT GooD DEFENSE

A few jurisdictions allow mistake of fact as a defense because such
is provided by statute. Arizona and Texas have statutes declaring a
reasonable mistake of fact to be a defense to any crime.2 2 Other states
have bigamy statutes which nake knowledge of the continued exist-
ence of the previous marriage an element of the offense. 23 In some
states mistake of fact is allowed as a defense to a bigamy prosecution
without the aid of such statutes. 24

One of the most important arguments of the courts allowing the
mistake of fact defense is the principle of statutory construction that
statutes in derrogation of principles of common law should be strictly
construed. A statement of this position appears in People v. Vogel:2 5

As in other crimes, there must be a union of act and wrong-
fil intent. So basic is this requirement that it is an invariable
element of every crime unless excluded expressly or by nec-

20. For example, Rose v. Rose, 274 Ky. 208, 118 S.W.2d 529 (1938); Duncan v.
State, 23 Okla. Grim. 321, 214 P. 937 (1923).

21. See, Rose v. Rose, 274 Ky. 208, 118 S.W%.2d 529 (1938); Cornett v. Common-
wealth, 134 Ky. 613, 121 SAV. 424 (1909).

22. ARIZ. REV. STAT. ANN. §13-134 (1956) ; TEx. PEN. CODE art. 41 (1952).
23. COLO. Ri V. STAT. ANN. §40-9-1 (1953) ; GA. CoDE ANN. §26-5601 (1953) ; IOWA

CoD. ANN. tit. 35 §703.2 (1949); LA. REv. SrAT. §14:76 (1950); Niv. Rrv.
SrAr. §201.160 (1) (1957) ; VA. COMe ANN. §20-42 (1950) ; Wis. STAT. §944.05
(1958).

24. People v. Vogel, 46 Cal.2d 798, 299 P.2d 850 (1956); Alexander v. United
States, 136 F.2d 783 (D.C. Cir. 1943) ; Leseur v. State, 176 Ind. 448, 95 N.E.
239 (1911) ; State v. Sparacino, 164 La. 704, 114 So. 601 (1927).

25. 46 Cal.2d 798, 299 P.2d 850 (1956), oveiruling People v. Kelly, 32 Cal. App.
2d 624, 90 P.2d 605 (1939) ; and People v. Hartman, 130 Cal. 487, 62 P. 823
(1900).
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essary implication . . . certainly its exclusion cannot be
implied from the mere omission of any reference to intent
in the definition of bigamy .... 26

Nor must the exclusion of wrongful intent be implied from
the two exceptions set forth in section 282. Obviously they
are not all-inclusive, for it cannot seriously be contended
that an insane person or a person who married for the sec-
ond time while unconscious . . . could be convicted of big-
amy. Moreover, the mere enumeration of specific defenses
appropriate to particular crimes does not exclude general
defenses . . . for the enumerated defenses in no way con-
flict with such general defenses. 27

An extended discussion of this point also appears in Regina v. Tol-
son,28 a leading English case on the subject. In that case, defendant's
husband deserted her in 1881. Defendant and her father made in-
quiries about him and learned from his elder brother and from other
sources that he had been lost on a vessel bound for America, which
had gone down with all hands. In 1887, defendant, thinking herself a
widow, married again. Subsequently defendant's husband re-appeared
and defendant was prosecuted for bigamy. Held, conviction reversed:

[It is a] well known principle of English criminal law that
in order to constitute crime there must be a mens rea, or
guilty intention . .. 29

[T]he word "felony" in itself involves the idea of a mens
rea.... 30

It is true that the legislature may for its own reasons dispense
in any given case with the necessity for a mens rea . . . but
this is generally done in very clear language. In the present
case the jury found that there was no mens rea, and the lan-
guage of the section is not such as to indicate that a mens
rea is not essential to the crime of bigamy.3 '

The court gave the following definition of mens rea:
The guilty intent is not necessarily that of intending the
very act or thing done and prohibited by common or statute
law, but it must at least be the intention to do something
wrong.3 2

In addition to the above grounds, the court said that the penalty
imposed under the bigamy statute indicated that the legislature in-

26. Id. at -, 299 P.2d at 853.
27. Id. at -, 299 P.2d at 854.
28. 23 Q.B.D. 168, 8 E.R.C. 16 (1889).
29. Id. at 169.
30. Id. at 170.
31. Id. at 169.
32. Id. at 172, 8 E.R.C. at 18.
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tended to make the presence of criminal intent an essential element
of the offense. To illustrate the fact that the severity of the penalty
may be considered in ascertaining legislative intent, the court listed
several examples of statutes identical in linguistic effect, yet some
requiring criminal intent and others not. The statutes in which crimi-
nal intent was said to be an element were those imposing the more
severe penalties, whereas the statutes providing light penalties were
construed as not requiring criminal intent.

The nature and extent of the penalty attached to the offense
may reasonably be considered. There is nothing that need
shock any mind in the payment of a small pecuniary penalty
by a person who had unwittingly done something detrimental
to the public interest. To subject him when what he has
done has been nothing but what any well-disposed man would
have been very likely to do under the circumstances, to . . .
the loss of civil rights, to imprisonment with hard labour,
or even to penal servitude, is a very different matter, and
such a fate seems properly reserved for those who have trans-
gressed morally as well as unintentionally done something
prohibited by law. I am well aware that the mischiefs which
may result from bigamous marriages, however innocently
contracted, are great; but I cannot think that the appropriate
way of preventing them is to expose to the danger of a cruel
injustice persons whose only error may be that of acting
upon the same evidence as appeared perfectly satisfactory to
a court of probate. . . .3

In the United States, People v. Vogel 34 also considered the conse-
quences of conviction as a factor indicating that the legislature did
not intend to include unwary offenders having no criminal intent:

The foregoing construction [allowing mistake of fact as a
defense] of sections 281 and 282 is consistent with good sense
and justice. The severe penalty imposed for bigamy, the ser-
ious loss of reputation conviction entails, the infrequency
of the offense, and the fact that it has been regarded for
centuries as a crime involving moral turpitude, make it ex-
tremely unlikely that the legislature meant to include the
morally innocent .... 35

In State v. Sparacino,36 the mistake of fact defense seems to have
been permitted largely out of considerations of justice for the de-
fendant:

33. Id. at 177, 8 E.R.C. at 23.
34. 46 Cal.2d 798, 299 P.2d 850 (1956).
35. Id. at -, 299 P.2d at 855.
36. 164 La. 704, 114 So. 601 (1927).
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[W]hen a man is misled without his own fault or careless-
ness concerning facts, and while so misled, acts as he would
be justified in doing were the facts as he believes them to be,
he is legally innocent, the same as he is innocent morally. 37

In Long v. State,38 the court, apparently without resort to the prin-

ciple of statutory construction that all statutes in derrogation of prin-

ciples of the common law should be strictly construed, 39 held that
"the mere specification of certain defenses . . . does not exclude all
other defenses. We can think of no sound reason why defenses of co-

ercion and insanity, for instance, should not be available." 40

The court said that a reasonable mistake of fact should acquit be-
cause "it negatives a 'criminal mind,' general criminal intent."41

To summarize, it would seem that the following arguments in-
fluenced the courts allowing mistake of fact as a defense: 1. Statutes
sometimes provide for the mistake of fact defense. 2. All statutes in
derrogation of principles established at common law should be strictly
construed, such construction meaning that if such common law prin-
ciple is not excluded expressly in the statute, or by its necessary
implication, it will be included. The requirement of criminal in-
tent, an established common law principle, is not excluded, either ex-
pressly or by necessary implication, by the bigamy statutes. 3. The

consequences of the majority interpretation, such as extended periods
of penal servitude, loss of reputation, etc., are so harsh and unrea-
sonable, that it is extremely unlikely that the legislature intended
the morally innocent to come within the purview of the statutes.

4. The mere omission of certain defenses does not conclusively imply
that the legislature intended to exclude them. 5. The defenses pro-
vided in the statutes are special defenses applicable to a special crime.
and such defenses in no way conflict with the general defenses usallly

available to criminal prosecution

MISTAKE OF LAW No DEFENSE

A mistake of law, as was noted supra, is rarely a defense to criminal
prosecution. In bigamy, it is almost universally held to constitute no
defense. One of the chief reasons for this is the application of the
maxim, Ignorantia legis neminem excusat.

It appears that the main reason for the application of this maxim is
the fear that if mistakes of law were allowed as a defense in all cases,

[T]his would be a constant sources of confusion to juries, and

37. Id. at __ 114 So. at 603.
38. 44 Del. 262, 65 A.2d 489 (1949).
39. Supra, p. -.
40. 44 Del. 262, -, 65 A.2d 489, 496 (1949) .
41. Ibid.
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it would tend to encourage ignorance at a point where it is
peculiarly important to the state that knowledge should be
as widespread as is reasonably possible.42

The maxim was applied in State v. Robbins,43 where defendant
contracted a second marriage in the belief that his first marriage was
void because he had obtained no license:

It is a well settled principle that ignorance of the law ex-
cuses no criminal act. It is a maxim, Ignoramtia juris, quod
quisque tenetus scire, neminem excusat. Every person is pre-
sumed and bound to know the law. Thus Justice Blackstone
states, if a man thinks he has a right to kill an excommuni-
cated or outlawed person, wherever he meets him, and does
so, it is murder. 44

In many cases, defendant's mistake was induced by reliance upon
the advice of attorneys. In McConico v. State,45 defendant's attorney
advised her that under the provisions of the slave ordinances regu-
lating slave marriages, defendant was authorized to dissolve a slave
marriage by consent of both parties. The court held that such facts
could not be a defense.

In State v. Armington,46 defendant remarried in reliance upon the
erroneous advice of counsel that a decree of divorce obtained by de-
fendant in another state was valid. Held, no defense.

One of the most widely noted cases of this kind, and one that in-
volves an interesting "conflicts" question as well as a mistake of law,
is Williams v. North Carolina.47 In that case, defendants left their
spouses in North Carolina and obtained divorces in Nevada. Sub-
sequently they married and returned to North Carolina. Defendants
were then prosecuted for bigamy in North Carolina, as North Caro-
lina determined that defendants had not complied with the domi-
ciliary requirement of Nevada, which was essential to the jurisdic-
tion of Nevada. Held, conviction affirmed, three justices dissenting.
Putting aside the discussion of the "conflicts" question, Murphy,
J., concurring, said in regard to mistake of law:

It is unfortunate that the petitioners must be imprisoned
for acts which they probably committed in reliance upon
advice of counsel and without intent to violate the North
Carolina statute, [b]ut for nearly three-quarters of a cen-
tury or more individuals have been punished under bigamy

42. PERKINS, CRIMINAL LAw 812 (1957) .
43. 28 N.C. 23 (1845).
44. Id. at 25.
45. 49 Ala. 6 (1873).
46. 25 Minn. 29 (1878).
47. 325 U.S. 226, 65 S.Ct. 1092, 89 L.Ed. 1577 (1945).
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statutes for doing exactly what petitioners have done. 4

Black, dissenting, emphasized the reasonableness of defendant's
mistake, in criticizing the court for its decision " . . . to send people
to prison for lacking the clairvoyant gift of prophesying when one
judge or jury will upset the findings made by another."49

Mistake of law is not recognized as a defense even though defend-
ant consulted more than one attorney. 50 Neither is it a defense where
defendant acted in reliance upon the advice of a county prosecutor
that defendant's first marriage was void.5 1

Some cases involving mistake of law turn upon the same arguments
used by the majority courts. In State v. De Meo, 52 for example, the
court seemed to be influenced considerably by the omission from the
bigamy statute of any reference to mens rea. Similarly in People v.
Rauch,53 the court said, "The appellant's intent in committing biga-
my is not relevant to the crime charged."5 4

Lastly, the courts argue that the pardoning power of the governor
is sufficient to remedy any injustices that might be perpetrated by the
rigid application of the majority rule.5 5

It seems to be a fair conclusion, then, that a mistake of law is rele-
vant in court only in mitigation of punishment.5 6

The arguments used by the above courts may be summarized as
follows: 1. The confusion and inefficiency that would result from
allowing mistakes of law to be a defense dictate a policy of strict
liability-Ignorantia legis neminem excusat. 2. Bigamy requires no
criminal intent. 3. The pardoning power of the governor is sufficient
to remedy injustices resulting from the application of the majority
rule.

MISTAKE OF LAW GOOD DEFENSE

In a few jurisdictions there are, according to some authorities,
statutes authorizing the mistake of law as a defense to a bigamy prose-
cution.57 Except for Mr. Justice Black's dissent in Williams v. North

48. Id. at 243,65 S.Ct. at 1101, 89L.Ed. at 1588.
49. Id. at 278, 65 S.Ct. at 1117, 89 L.Ed. at 1607.
50. Staley v. State, 89 Neb. 701, 131 N.W. 1028 (1911).
51. Ibid.
52. 35 N.J. Super. 1687, 113 A.2d 688 (1955), aff'd, 20 N.J. 1, 118 A.2d 1 (1955).
53. 138 Cal.2d 423, 291 P.2d 986 (1956).
54. Id. at -, 291 P.2d at 987.
55. Staley v. State, 89 Neb. 701, 131 N.W. 1028 (1911).
56. Stephens v. State, 73 Okla. Crim. 349, 121 P.2d 326 (1942); Russell v. State,

66 Ark. 185, 49 S.W. 821 (1899).
57. MooRE, Bigamy, A Crime Though Unwittingly Committed, 30 CINN. L. REV.

35, lists Georgia, GA. CODE ANN. §26-5601 (1953): Louisiana, LA. REV. STAT.
§14-76 (1950) ; and Wisconsin, Wis. STAT. §944.05 (1957).
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Carolina,5 8 however, there seems to be but a single case commenting
favorably on allowing mistakes of law as a defense to bigamy.

In Long v. State,5 9 the Delaware court upheld appellant's contention
that a mistake of law, under certain conditions, is a defense to a prose-
cution for bigamy. As the case seems to be unusually well-reasoned,
and at the same time summarizes the topic, it is quoted from exten-
sively here:

[M]istake of law is disallowed as a defense in spite of the
fact that it may show an absence of the criminal mind. The
reasons for disallowing it are practical considerations dic-
tated by deterrent effects upon the administration and en-
forcement of the criminal law. . . . As stated in the Perkin's
article,[ 60 "But if such ignorance were available as a defense
in every criminal case, this would be a constant source of
confusion to juries, and it would tend to encourage ignorance
at a point where it is peculiarly important to the state that
knowledge should be as widespread as is reasonably possible.
In the language of one of the giants of the profession, this is
a point at which 'justice to the individual is rightly out-
weighed by the larger interests on the other side of the
scales.' "

Similar considerations are involved when we disallow ignor-
ance or mistake of law as a defense to a defendant who en-
gages in criminal conduct (even though not obviously im-
moral or anti-social) where his ignorance or mistake con-
sists merely in (1) unawareness that such conduct is or
might be within the ambit of any crime; or (2) although
aware of the existence of criminal law relating to the subject
of such conduct, or to some of its aspects, the defendant er-
roneously concluded (in good faith) that his particular
conduct is for some reason not subject to the operation of
any criminal law. But it seems to us significantly different
to disallow mistake of law where (3) together with the cir-
cumstances of the second classification, it appears that be-
fore engaging in the conduct, the defendant made a bona
fide, diligent effort, adopting a course to sources and means
at least as appropriate as any afforded under our legal sys-
tem, to ascertain and abide by the law, and where he acted
in good faith reliance upon the results of such effort. It it
inherrent in the way our legal system functions that the
criminal law consequences of any particular contemplated
conduct cannot be determined in advance with certainty.
Not until after the event, by final court decision, may the
consequences be definitely ascertained. Prior to that event,
the ultimate that can be ascertained about the legal conse-

58. Supra, n. 49.
59. 44 Del. 262, 65 A.2d 489 (1949) .
60. PERKINS, CRIMINAL LAW 812 (1957).
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quences consist of predictions of varying degrees of probability
of eventuation. Hence, in the sense in which we are concerned
with the expression, a "mistake of law" of the second or
third classification refers to the failure of prediction of
legal consequences to come to pass. No matter how logical,
plausible and persuasive may be the basis for a predic-
tion . . . a mistake of law arises if the prediction does not
eventuate; and there is no mistake of law if the prediction
eventuates. With these thoughts in mind, let us examine
how the considerations which justify the rejection of a mis-
take of the first and second classification operate with re-
spect to a mistake of the third classification. The objection
of tending to "encourage ignorance of the law" would hard-
ly seem applicable. The very conditions of the third classi-
fication include a diligent effort, in good faith, by means as
appropriate as any available under our legal system, to ac-
quire knowledge of the relevant law. The objection of diffi-
culties of proof, including facilitation of subterfuge, is ap-
plicable, if at all, in a far less degree than in the case of
mistakes of the first and second classifications. For them,
the facts are essentially confined to the defendant's sub-
jective state of mind. The conditions of the third classifica-
tion are not so limited. They include an affirmative show-
ing of effort to abide by the law, tested by objective stand-
ards rather than the individual's subjective state of mind.

Any deterrent effects upon the administration of the crimi-
nal law which might result from allowing a mistake of the
third classification as a defense seem greatly outweighed
by considerations which favor allowing it. To hold a per-
son punishable as a criminal transgressor where the condi-
tions of the third classification are present would seem
palpably unjust and arbitrary. Most of the important rea-
sons which support the prohibition of ex post facto legisla-
tion are opposed to such a holding. It is difficult to con-
ceive what more could be reasonably expected of a model
citizen "than that he guide his conduct by 'the law' " as-
certained in good faith, not merely by efforts which might
seem adequate to a person in his situation, but by efforts as
well designed to accomplish ascertainment as any available
under our system. We are not impressed with the sugges-
tion that a mistake tinder such circumstances should aid
the defendant only in inducing more lenient punishment
by a court, or executive clemency after conviction. The
circumstances seem so directly related to the defendant's
behavior upon which the criminal charge is based, as to
constitute an integral part of that behavior for purposes
of evaluating it. No excuse appears for dealing with it
piecemeal. We think such circumstances should entitle a
defendant to full exoneration as a matter of right, rather
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than to something less, as a matter of grace. Unless there
be aspects of the particular crime involved which give rise
to considerations impelling a contrary holding,-some spe-
cial cogent reasons why "justice to the individual is right-
ly outweighed by the larger interests on the other side of
the scales"-a mistake of the third classification should be
recognized as a defense. 61

EVALUATION OF ARGUMENTS

MISTAKE OF FACT

As was set out in the topical summaries, the courts holding that
mistake of fact is no defense to a prosecution for bigamy rely upon
four primary arguments. These are considered separately in the para-
graphs below.

First, the courts have contended that the inclusion of specific de-
fenses within a statute of general application conclusively implies
that no other defenses are intended.

At the outset, it should be noted that the "defenses" set out in the
statutes are regarded as affirmative defenses. The burden is on the
defendant to plead and prove them.6 2 It is contended by this wrriter
that such are not, in reality, affirmative defenses, and their inclusion,
therefore, does not negative an intention to include those defenses
which are properly regarded as affirmative. An essential element of an
affirmative defense is that it assumes the truth of the complaint. 6a

It is closely analogous to a plea by way of confession and avoidance. 64

It introduces new matter, which, assuming the complaint to be true,
bars the recovery or prosecution.6 5

In bigamy, the indictment must charge that defendant was legally
married to another at the time of the second marriage. (6 There is a
division of authority as to whether the state has to affirmatively show
that at the time of the second marriage the first marriage was un-
dissolved.6 7 (The above is of no conseuence in pleading, however.
It is a matter of concern only in the trial.)

This being true, the inquiry is thus narrowed: do the "defenses"
specified in the bigamy statutes assume the truth of the complaint
(that the defendant was legally married to another at the time of the

61. 44 Del. 262, 65 A.2d 489, 497 (1949).
62. See generally, BLUME, AMERICAN CIVIL PROCEDURE §§1-25, 1-26 (1955).
63. Carter v. Eighth Ward Bank, 67 N.Y. Supp. 300, 33 Misc. 128 (1900).
64. See BLUME, AMERICAN CIVIL PROCEDURE §2-09 (1955).
65. Carter v. Eighth Ward Bank, 67 N.Y. Supp. 300, 33 Misc. 128 (1900) .
66. Bryant v. State, 179 Miss. 739, 176 So. 590 (1937); Fuquay v. State, 217 Ala.

4, 114 So. 898 (1927).
67. State must affirmatively show continuation of first marriage: State v. Wilson,

312 Mo. 84, 278 S.W. 679 (1925). Contra, People v. Huntley, 93 Cal. App.
504, 26 P.2d 250 (1928).
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second marriage) and merely introduce new matter to bar the prosecu-
tion? If they do not, they are not affirmative defenses.

The statutes usually specify that if the parties had been legally
divorced at the time of the second marriage, defendant cannot be
convicted of bigamy. Does such a defense assume the truth of the in-
dictment? It seems apparent that it is in direct contradiction to it. The
indictment alleges that the first marriage was in existence at the time
of the second; the defense alleges that the first marriage had been
terminated by divorce at the time of the second marriage. The intro-
duction of such evidence is new matter, of course, but it only goes to
the question of whether the defendant was legally married to another
at the time of the second marriage. It questions the truth of the in-
dictment itself. It is therefore not an affirmative defense. It is analo-
gous to a plea by traverse.68

The same is true in regard to the other defenses specified in the
statutes. A showing that the first marriage had been annulled, dis-
solved, or voided by a court of competent authority merely proves
that defendant was not legally married to another at the time of the
second marriage. A showing that the first spouse had been absent for
a number of years specified in the statute, without defendant knowing
that said spouse was alive within that time, only shows that the
spouse had been declared "legally dead," and defendant was there-
fore unmarried at the time of the second marriage.

On the other hand, the defenses contended for, admit the truth of
the indictment in this respect. It is conceded that at the time of the
second marriage defendant was legally married to another, but it is
contended that due to a mistake, defendant should not be subject
to criminal prosecution.

If the inclusion of these provisions is to be regarded as any evi-
dence of the intent of the legislature, it would seem that they only
imply that defendant cannot show that he was not legally married at the
time of the second marriage, by any other means but those specified in
the statutes.

Even, however, if such provisions be regarded as affirmative de-
fenses, do they conclusively imply that the legislature intended that
no others be allowed?

At common law, criminal intent was an indispensable element in
every felony, was pointed out in Regina v. Tolson and People v.
Vogel.69

A basic principle of statutory construction, which the majority

68. See BLUME, AMERICAN CIVIL PROCEDURE §2-09 (1955).
69. Supra, pp. 279, 280.
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courts seem to ignore, is that statutes in derrogation of principles
established at common law are to be strictly construed. Such principle
seems to be well-recognized.70 The effect of its application is, that
unless the common law defense in question, in this case mistake of
fact, is excluded by the terms of the statute, either expressly or by
necessary implication, it will be available as a means of defense. 71

The meaning of "necessary implication" is set out below:

Necessary implication refers to a logical necessity; it means
that no other interpretation is permitted by the words of the
Acts construed, and . . . [is] an implication which results
from so strong a probability of intention that intention con-
trary to that imputed cannot be supported. 72

The inquiry is thusly narrowed: is the implication that only those
defenses spelled out in the statute were intended as defenses, so strong
that intention to the contrary cannot be supported? If not, it would
seem that since the requirement of criminal intent was an established
principle at common law, it should be allowed, under the above prin-
ciples of statutory construction.

In Mackin v. Rombauer,73 the court said:

It is an established rule of construction of fundamental as
well as of other laws that the effects and consequences of any
proposed interpretation ... may properly be considered to as-
certain what was probably the intention designed to be ex-
pressed therein. 74

In Harris v. United States, 75 the United States Court of Appeals

said:

All laws should receive a sensible construction. General
terms should be so limited in their application as not to
lead to injustice, oppression, or an absurd consequence. It
will always, therefore, be presumed that the ligislature in-
tended exceptions to its language which would avoid re-
sults of this character.76

Realistically, the theory of considering the consequences of any
proposed interpretation as a means of ascertaining legislative intent
is one based on presumption-the legislature is presumed to have
intended exceptions to the application of its laws if manifest injustice
would be perpetrated in particular situations. Many of the cases al-

70. l WHARTON, CRIMINAL LAW §40 (1932).
71. People v. Vogel, 46 Cal.2d 798, 299 P.2d 850 (1956).
72. United States v. Jones, 204 F.2d 745, 754 (7th Cir. 1953).
73. 104 Mo. 619, 15 S.W. 850 (1891).
74. Id. at -, 15 S.WI. at 852.
75. Harris v. United States, 215 F.2d 69 (4th Cir. 1954).
76. Id. at 76.
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lowing mistake of fact as a defense rely heavily upon this theory.7

This theory has not gone without unfavorable comment, however.
One article78 contends that while the result of the theory is desirable,
it is not legally sound:

[S]uch result is reached at the expense of violence to prin-
ciples of statutory construction by introducing an important
qualification of the legislative definition of the crime of
bigamy solely upon the basis of an assumed intention. 79

It would seem, however, that a consideration of the consequences,
as relevant in ascertaining legislative intention, is not a minority
theory. It enjoys widespread application in the United States as well
as elsewhere.8 0 It would seem also that the theory is not one which
does "violence to principles of statutory construction." It is itself an
accepted principle of statutory construction. Indeed, as can be ob-
served from the majority rule cases, the courts reaching the opposite
result do so largely by considering the consequences to society and to
innocent parties as evidence of legislative intention to exclude the
defenses contended for.8 '

The second criticism directed at the minority courts by the article
is that the principle rests upon the "basis of an assumed intention."
It is submitted that this criticism overlooks a primary basis of all
principles of statutory construction. It requires but a short analysis
of these principles to ascertain that they, too, are based, at least in
part, upon assumed intentions.

Assuming, then, that the application of the theory is permissible,
the remaining inquiry is, what result should it produce? In regard to
the more artificial principles of statutory construction, such as that
arising from the omission of defenses from a statute, it is submitted
that a showing of unjust consequences should rebut the inference of
legislative intention to the contrary that is drawn from them. The
artificial principles of statutory construction are useful only in imput-
ting intention in situation where little evidence of intention can be
found elsewhere.

77. People v. Vogel, 49 Cal.2d 798, 299 P.2d 850 (1956) ; Long v. State, 44 Del.
262, 65 A.2d 489 (1949) ; Reg. v. Tolson, 23 Q.B.D. 168, 8 E.R.C. 16 (1889).

78. 27 L.R.A. (n.s.) 1097.
79. Id. at 1098.
80. For example, see People ex rel. Community High School Dist. No. 231 v.

Hupe, 2 111.2d 434, 118 N.E.2d 328 (1954) ; State v. Calumet & Hecta Consol.
Copper Co., 259 Ala. 225, 66 So.2d 726 (1953) ; Williams v. Cleary, 338 Mich.
202, 60 N.W.2d 910 (1953); Reed v. James W. Bell & Co., 69 N.Y.S.2d 898,
188 Misc. 914 (1947); Thorensen v. Schmahl, 222 Minn. 304, 24 NAV.2d 273
(1946).

81. See, State v. Hendrickson, 67 Utah 15, 245 P. 375 (1926) ; State v. Ackerley,
79 Vt. 69, 64 A. 450 (1906) ; Commonwealth v. Mash, 48 Mass. 472 (1844).
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This, however, does not solve the whole problem in the instant
situation. Assuming that the "consequences" theory has rebutted the
presumption of legislative intent to exclude the defenses, another prob-
lem arises. In the instant situation, there are adverse consequences
whichever result is reached. If the defense contended for is allowed,
it could be argued that society and innocent parties will suffer. If it
is not allowed, injustice will be done to the offender. Perhaps the
degree of fault of the offender, considering the facts of each case,
would be an amicable test as to what intention shall be imputed to
the legislature.

The relevancy of all this in the instant situation ,is, however, simply
to demonstrate that no clear, undisputable evidence of intention can
be found solely in the implications arising from the omission of the
defenses from the bigamy statutes. They are too conflicting.

Another factor that should be of no little weight in determining
the conclusiveness of the inference against allowing the defenses, is
the probability that the legislatures, in drafting the statutes, did not
contemplate factual situations to which the defenses are applicable.
One writer poses the argument in the following fashion:

Cases such as [these] rest upon a theory of legislation which
inputes to the legislative body a perfectness and complete-
ness of expression that is not usually found in legislatures
or in human affairs generally. As a matter of fact, legislative
expressions usually fall short of stating the totality of con-
d itio n s. S -

A third factor that should be considered here, is the nature of the
specified defenses. They are not defenses which are usually available
to crimes. They are special defenses, applicable to a special crime.
Hence, an implication arises that is at least as strong as that arising
from the omission of traditional defenses: since such specified de-
fenses are special and unusual defenses, they were intended as addi-
tions to traditional defenses and not in limitation of thei. s : The
argument is succintly stated in People v. Vogel:8 4

"[T]he mere enumeration of specific defenses appropriate to par-
ticular crimes does not exclude general defenses . . . for the enumer-
ated defenses in no way conflict with such general defenses. ' '8 5

82. M1C0URRAY, Changing Conceptions of Law and of Legal listitution1s, 3 CALIF.
L. REV. 441,442 (1915).

83. PERKINS, CRIMINAL LAW (1957) at 838: [T]hese . ..exceptions ... have noth-
ing to do with ordinary crimes but are peculiarly important to bigamy. Be-
cause of this fact it is quite out of line with sound principles of statutory
construction to hold that the inclusion of these special and unusual de-
fenses restlts in an implied exclusion of all general defenses ...

84. 46 Cal.2d 798, 299 P.2d 850 (1956).
85. Id. at __, 299 P.2d at 854.
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It would seem to this writer, then, that the effect of the above ar-

guments, taken together, is such that the defenses contended for are
not excluded by necessary implication. This being so, it is submitted
that the defenses should be allowed, as the majority rule is incon-
sistent with principles established at common law.

The second argument set out by the majority courts is, that the con-

sequences of a bigamous marriage to society and to innocent parties
implies that the legislature intended to provide only those defenses
which it set out in the statute. As this argument seems to require a

somewhat detailed analysis, it will be considered in its separate parts.
First, what are the consequences to society?
In State v. Goonan,s 6 the court held that the defenses contended for

should not be allowed because of the "public concern for the stability
of marriage."8 7 While it is conceded by this writer that the state
might have an interest in preserving the stability of the marriage re-
lation, in the overwhelming majority of the cases there is no stability
for the courts to protect. For the most part, the cases deal with situa-
tions where (1) the husband or wife deserted defendant and de-
fendant believed he or she to be dead, (2) the parties had for years
been separated because of domestic difficulties and defendant believed
the absent spouse to be dead, or (3) the parties had separated, either
through the desertion of one party or by legal separation, and the
absent spouse led defendant to believe that he or she had obtained a

divorce.
There are, of course, a few situations in which the parties became

separated through no fault of their own. It is submitted, however, that
any interest the state has in protecting the stability of such marriages
must give way to doing justice to individual defendants, who are as
much victims of circumstances as their spouses.

The argument can also be made, in regard to the above situation,
that the majority rule does not even protect the stability of many of
many of these marriages. The only way such a rule could possibly
protect them is through its deterrent effects, which are extremely
doubtful. Everyone knows that if the first spouse is either dead or
divorced, a second marriage can be legally contracted. In situations
where the defendant believes either of the above to be the case,
and such belief is reasonable, he has no apparent cause to refrain
from contracting a second marriage.

Other courts alluding to the consequences of the bigamy situation
to society are vague in specifying the nature of the consequences.

86. 89 N.H. 528, 3 A.2d 105 (1939).
87. Id. at -, 3 A.2d at 106.
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The courts in Commonwealth v. Mash,8 8 State v. Hendrickson,"9 and
State v. Ackerley,90 while making reference to the "consequences to
society" argument, failed to specify any consequences.

The second argument in regard to consequences of the bigamy

situation deals with the consequences to innocent parties. 9' While
the courts are, again, quite vague as to the nature of these conse-

quences, some of them are quite apparent. The second spouse, for
example, is in an unfortunate situation. He or she has contracted
a marriage with a person, thinking that person to be single. While
such a person has, of course, certain civil remedies, 92 they may be
inadequate to compensate for the mental pain and suffering, social

stigmas, and other consequences of the relationship. Also, under the
majority rule, the second spouse may be prosecuted for adultery or
illicit cohabitation, depending upon the statutes of the particular
jurisdiction.93 It is sul)mitted, however, that no satisfactory remedy

can be had by punishing one who is probably as morally innocent
as the second spouse. In fact, the majority rule aggravates the situa-
tion. If mistakes of fact were allowed as a defense to bigamy, which
stands on the same footing with adultery as far as applicable statu-
tory construction,94 it would also constitute a defense to a prosecu-
tion against the second spouse for adultery or illicit cohabitation.9 5

It is paradoxical that the courts maintain the majority rule to pro-
tect such innocent parties as the second spouse, yet by doing so make
it possible in certain circumstances for that spouse to be prosecuted
along with the defendant.

As far as consequences to the children are concerned, many states
have made legitimate the issue of a bigamous marriage.9 6 It is sub-

mitted, also, that difficulties arising from the administration of wills
and problems of similar import are not sufficient to support the
majority rule.

88. 48 Mass. 472 (1844).
89. 67 Utah 15, 245 P. 375 (1926).
90. 79 Vt. 69, 64 A. 450 (1906).
91. Ibid. nn. 88, 89, 90.
92. Such as breach of contract, misrepresentation, etc.
93. If the second spouse knows that the person he or she is marrying was pre-

viously married, even though the person represents that he or she is divorced,
such spouse is guilty of adultery. State v. Audette, 81 Vt. 400, 70 A. 833
(1908).

94. In adultery it is usually said that while criminal intent is required, all one
has to do to have such intent is to intend to do the act prohibited by the
statute. Such a view accords with the definitions of criminal intent as appli-
cable to bigamy, given supra.

95. See, Petition of Schlav, 41 F.Snpp 161 (1941).
96. Arizona, Arkansas, California, Connecticut. Georgia, Kentucky, Missouri,

Montana, North Carolina, New York, Ohio, Oregon, Tennessee, Texas, Vir-
ginia, West Virginia.
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In regard to the first spouse, it has already been pointed out that
in most cases he or she had left the defendant due to domestic
difficulties, and was partly responsible for defendant's belief that he
was free to contract a second marriage. There should be no policy in
protecting such a spouse. Even, however, where such is not the
case, it has already been suggested that no policy will be served by
punishing one who is as much a victim of circumstances as anyone
else.

The third argument used by the majority courts is that bigamy
requires no criminal intent; or, as it is sometimes worded, the de-
fendant need only intend the act prohibited by statute.

This proposition depends upon the same factors discussed in the
first proposition discussed in regard to mistake of fact-the in-
clusion of specific defenses implies that no others are intended.9 7

In the discussion of that argument, it was pointed out that criminal
intent was a universal requirement in felonies at common law, and
that since the bigamy statutes do not abrogate the requirement either
expressly or by necessary implication, it should be allowed under
the principal of statutory construction that statutes in derrogation of
principles established at common law are to be strictly construed.

The fourth argument used by the courts is that bigamy is on a par
with public welfare offenses which do not require criminal intent.
This conclusion is highly questionable. Public welfare offenses are
usually misdemeanors, whereas bigamy is usually a felony. Public
welfare offenses usually involve fines or relatively minor jail sen-
tences. The punishment for bigamy is usually extended confine-
ment in a state penitentiary. Public welfare offenses are malum
prohibitum only. Bigamy is malum is se, as for centuries it has in-
volved moral turpitude. This essential difference is set out below:

The ancient differentation between "malum prohibitum"
and "malum is se" is a manifestation of the same common
sense separation between offenses which spring from wick-
edness of character and those which do not.9s

"An offense 'malum is se' is one which is naturally evil, as ad-
judged by sense of civilized community." 99

CONCLUSION

It is the conclusion of this writer, that (1) the arguments used
to justify the majority rule are not sufficient to retain a doctrine

97. Supra, p. 287.
98. Petition of Schlav, 41 F.Supp. 161, 163 (1941).
99. State v. Trent, 122 Or. 444, -, 259 P. 893, 898 (1927).
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which inflicts upon defendants such manifest injustices; that (2) the
inclusion of the mistake of fact defense is dictated by traditional
principles of statutory construction.

MISTAKE OF LAW

In the mistake of law cases, the courts argue that such should
constitute no defense for three reasons:

First, it is contended that such a rule would lead to confusion in
the administration of the laws, and would encourage ignorance at a
point where it is important that knowledge be as widespread as pos-
sible.

It appears to this writer that the distinction in Long v. State100

is an adequate answer to this argument. In that case, the court pointed
out that where a person has availed himself of means which are at
least as reliable as any available under our legal system, in a bona fide
attempt to ascertain the truth, the argument used by the majority
courts is not applicable. The efforts made by defendant to ascertain
the truth rebut any inference of wilful or negligent ignorance. Al-
lowing the defense in this situation would therefore not encourage
ignorance of the law. In addition, the case pointed out that confusion
would be nil in these situations because the test used is objective, be-
ing the nature of defendant's efforts to ascertain the truth.

The second argument, that criminal intent is not an element in
bigamy, or that all that is required is that defendant intended to do
the act prohibited by statute, is dealt with supra. 0 1

The third argument used by the courts is that the pardoning power
of the governor is sufficient to remedy injustices resulting from the
application of the majority rule.

It is a sufficient answer to this argument to simply point out that
such a remedy quite obviously is not sufficient. In addition to being
discretionary, it only relieves defendant from penal servitude. It
does not restore his civil rights, reputation, or remove the stigmna of
being a felon. As was pointed out in the Long case, if defendant is be-
ing done an injustice by the application of the rule, he should be en-
titled to complete acquittal, "as a matter of right, rather than to
something less as a matter of grace.' 1 02

CONCLUSION

It is the conclusion of this writer, therefore, that mistake of law,
if occurring under the circumstances prescribed, should constitute a

100. 44 Del. 262, 65 A.2d 489 (1949) .
101. Supra, p. 294.
102. 44 Del. 262, -, 65 A.2d 489, 498 (1949).
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complete defense to a prosecution for bigamy because (1) the argu-
ments used by the majority courts are either inapplicable or insuf-
ficient, and (2) such a rule serves the purpose of promoting justice
rather than oppression.

It is further concluded that the situations in which the mistake
merits defendant's acquittal should include (1) reliance upon an
invalid court decree, in the absence of fraud or bad faith, of course,
and (2) reliance upon the advice of counsel, again subject to the limi-
tations set out in (1), and in Long v. State, supra.


