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In the survey article which appeared last year, it was noted that
during the period covered the General Assembly and the appellate
courts of Georgia had devoted more than the customary effort to
compensation problems and that, indeed, business had been booming.'
In view of the fact that during the period covered by the present survey the appellate courts broke all previous records by the number
of decisions handed down and the General Assembly enacted a package of critical amendments the same observation is applicable to the
period now being considered. It should be remembered, however, that
last year, toward the end of the session, the legislative program substantially folded due to the inability of management and labor to
reach an understanding and as a result, only three innocuous amendments were enacted. 2 A similar situation arose in the present session,
but this time management and labor solved the stalemate "by yielding in some respects in order to gain in another," and in doing so
each group apparently hoped that the sum total of the amendments
would give the advantage to their side. This is certainly unfortunate,
for changes in the law of workmen's compensation should reflect only
the public interest and the only advantage that should be considered
is that which promotes the general welfare.
LEGISLATION

(1) Amount of compensation. In almost every category, the amount
of compensation that could be awarded was increased. For total incapacity the maximum was raised from $30 per week to $37, and the
minimum award was raised from $10 to $12. 3 The total amount of
compensation that could be obtained was raised from $10,000 to $12,500. On a comparative basis, the new figure of $37 still places Geor*Professor of Law, University of Georgia School of Law. A.B., University of
North Carolina; LL.B., University of North Carolina.
**Faculty Research Assistant; 3L, University of Georgia School of Law.
1. FEILD, Workmen's Compensation, 14 MERCER L. REV. 244 (1962).
2. Ga. Laws, 1962, pp. 528-529 which permits a self-insurer, by satisfying certain
conditions, to obtain a return of the security posted with the board; Ga.
Laws 1962, pp. 94-95 which raised the salary of the chairman of the board,
and Ga. Laws 1962, pp. 684-686 which extended the right to discovery, depositions and interrogatories to proceedings before the board.
3. Ga. Laws, 1963, pp. 141, 145-146.
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gia in the lowest bracket, 4 and the minimum at least raises the question as to whether any individual can exist on $12 a week. For partial
incapacity, the maximum award was raised from $20 to $30, and the
total maximum amount was raised from $6,000 to $ 9,000.5 In schedule losses, the number of weeks in which compensation is payable was
increased in three instances. For the loss of hand, the number of weeks
was increased from 150 to 160; for the loss of a foot, the increase was
from 125 weeks to 135, and for the complete loss of hearing in one
ear, from 50 weeks to 60.6 Where two successive schedule losses occur
in the same employment which together result in total incapacity, a
maximum of $12,500 was placed on the amount of compensation that
could be awarded for both injuries.7 Where death results from a workconnected injury, the contribution of the employer to the expenses of
the funeral and the "last sickness" was increased from $350 to $500. s
Total medical expenses were raised from $1,125 to $2,000, and the
additional amount which the board is authorized to award was raised
from $350 to $500. 9 Formerly, the first seven days following an injury
were not compensable. This was amended by providing that the first
seven days would be covered if the incapacity continued for twentyeight consecutive days from the date of the injury.10
Certainly, the amendments which increase the amount of compensation and the sum available for funeral and medical expenses aid the
employee. However, the amount of such increases remains inadequate,
and as for medical expenses, it seems doubtful that there should be
any limitation whatsoever.
(2) Settlements. Code section 114-106, which encourages settlements
between the parties, was amended by adding a provision which permits a compromise of a claim for compensation." Certain safeguards
are provided: the parties must be represented by counsel; there must
be a bona fide dispute as to facts or the applicability of the act; the
parties must have agreed upon a settlement which gives due regard
and weight to conflicting evidence and questions of applicability.
When it appears to the board that each of such requirements have
been met, then the board shall approve the compromise even though
4.

2

LARSON, WORKMEN'S COMPENSATnON LAw, Appendix B, Table 8, pp. 524-526

(1961). Beginning in 1937, the amount of compensation and benefits in general have been gradually increased by a series of amendments which have
531; Ga. Laws, 1949, pp. 1357, 1358; Ga. Laws, 1955, pp. 210, 211.
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Ga. Laws, 1963, pp. 141,144-145.
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Ga. Laws, 1963, pp. 141, 142-144.

1963]

WORKMEN'S

COMPENSATION

the amount of compensation is less than the workman would be entitled to if there were no dispute. The amendment also provides that
the compromise shall be final and shall not be reviewed even on the
ground of change of condition.
There are many objections to this amendment, and it would seem
that any one of them is ample reason for an immediate repeal. 12 Compensation claims are reduced to the low level of a private tort where
it is fashionable to make an exorbitant demand and then to compromise for less. Actually, in every proceeding to obtain compensation
there are three parties: the employer (or insurer), the workman and
the public interest. The third party, the public interest, is present
by virtue of the fact that the cost of the prog-am is paid by the public, and its willingness to do so is to prevent destitution due to incapacity to work. The public interest may not be compromised, and
this seems particularly true when the protection of such interest is
contained in specific legislation. Also, it may be doubted that the employer or the workman will be treated fairly by the compromise. The
employer should not be required to pay nor should the workman be
permitted to receive unless the basic purpose of the statute is satisfied. Moreover, the function of the board should be directed primarily to the handling of contested cases and not to rendering lip
service in support of compromises. Finally, what must occur in order
to make it appear to the board that proper consideration has been
given to pertinent factors? Will there be a hearing or evidence or
findings which will lend support to appearances?
(3) Lump sum payments. Code section 114-417 provides that when
weekly payments of compensation have been continued for not less
than 26 weeks, the liability for the balance may be redeemed by a
lunp-suin payment if the board deemus it to be to the best interest
of the employee or his dependents, or where it will prevent undue
hardship on the employer or insurance carrier without prejudicing the
interests of the employee.' 3 This section was amended 14 by adding a
provision to the effect that unless the parties consented, a lump sum

payment should not be ordered if the board finds that there may be
a future change of condition in reference to the disability or as to the
duration of the period during which compensation is payable. The
amendment also provided that where a lump sum was awarded, it
would constitute a final disposition of all claims, even those based
12.

The problem is thoroughly treated in 2 LARSON, WORKMEN'S, COMPENSATION
LAW, pp. 338-344 (1952).

13. As matter of policy, it would seem appropriate for the board to decline approval of a compromise "except in the clearest of cases."
14. Ga. Laws, 1963, pp. 141, 142-144.
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on change of condition if both parties were represented by counsel.
Regardless of the safeguards and the procedure, the only purpose
of this amendment is to give finality to lump sum payment and thereby prevent awards for additional compensation based on change of
condition. 15 This seems to be a rather high price for a workman to pay
for a lump sum settlement.
(4)

Appointment of guardian. Code section 114-421,16 which au-

thorizes the board to appoint a guardian for minor claimants, was
amended by giving similar authority to the board when the claimant
is legally incompetent.
(5) Subrogation.In 1922 the compensation act was amended so that
_ any person "who was called upon" to pay compensation was subro17
gated to the rights of the employee against a third party tortfeasor.
This provision was unsatisfactory because it required that "legal liability" should be established as to the third party; hence, subrogation
was not available in settlements out of court. s Consequently, the act
was again amended by inserting in the original amendment phraseology to take the place of "legal liability." 19 Such changes were held
unconstitutional, but after a period of considerable doubt, it was
decided that the holding of unconstitutionality merely eliminated the
second amendment and left the original provision in full force and
effect. 20 In 1963, the 'General Assembly enacted an entirely new subrogation provision which purports to avoid the defects in the former
amendments. 21 Certainly, after forty years of fruitless effort, it is to
be hoped that the new amendment will do the job.
(6) Review. The requirement that an application to review the
award of a deputy director must be filed with the board within seven
days was amended by extending the time period to thirty days. 22 In
view of the nature of the proceeding, the longer time period seems
proper.
(7) Appeals. Under the original compensation act, judicial review
of a board order could be obtained by an appeal to the superior court
of the county where the accident happened and the judgment of the
15.

16.
17.
18.
19.
20.
21.
22.

Under the original section, it was held that a lump-sum settlement did not

prevent an award of additional compensation based on change of conditions.
Globe Indem. Co. v. Lankford, 35 Ga. App. 599, 134 S.S. 357 (1962).
Ga. Laws, 1963, pp. 141, 152-153.
Ga. Laws, 1922, p. 185.
Travelers Ins. Co. v. Georgia Power Co., 51 Ga. App. 579, 181 S.E. 111 (1935)
American Mutual Liability Insurance Co. v. AVigley, 179 Ga. 764, 177 S.E.
568 (1934).
Ga. Laws, 1937, p. 528.
See FauLs, Workmen's Compensation, 5 MERCER L. REV., pp. 186-188 when the
effort to develop a workable subrogation provision is treated in detail.
Ga. Laws, 1963, pp. 141, 145.
Ga. Laws, 1963, pp. 141, 156.
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superior court could be taken to the Court of Appeals by writ of error. 23 A.n amendment 24 adopted in the 1963 session substituted a direct
appeal from the board to the Court of Appeals, thus bypassing the
superior court. However, the life of this amendment was short indeed
and on June 4, 1963, in the case of Baggett Transportation Co. v.
Barnes, 25 it was held that the General Assembly had no authority
to provide for such appeals. Although in the course of its opinion
the court stated that it was applying "unquestioned and unambiguous" provisions of the Constitution, the evidence produced in support of the holding is both tenuous and circumstantial. At first, appellate jurisdiction was based on whether the matter caine from a
"specified" or "like" court, but in 1906, in allotting jurisdiction to
the newly created Court of Appeals, in addition to specified courts,
appeals were permitted "in such cases as may hereafter be prescribed
2
by law."
In construing the reference to "other cases," the court decided that
jurisdiction was still limited to cases from specified and like courts,
and that administrative agencies did not belong to the specified
group, and in fact, such agencies were not a court at all. 27 Such a
construction is narrow, technical and "demurierish." In determining
constitutional meaning, the measuring guage should be distinguished
from that used in approaching a statute, or a regulation, or a principle of the common law. On such occasions Marshall's admonition
"that we should never forget that it is a constitution we are expand28
ing," should be uppermost in the mind of the court.
Actually, superior courts are usually not a proper forum for appeals, and while compensation awards are lodged there for the necessary moment, it is to be hoped that the current effort to write a new
constitution will bring clarification to the provisions which cover the
appellate jurisdiction in Georgia's judicial system.
(8) Heart Cases. In the development of workmen's compensation,
much difficulty has been experienced in heart cases and in recent
years the medico-legal experts have sponsored a joint effort to discover
a solution. 29 Essentially, the basic problem is to determine what is
necessary to show a causal relation between the job and the injury. The
23.

G.A. CODE ANN. §114-710 (Rev. 1956).

24. Ga. Laws, 1963, pp. 141, 156-158.
25. 108 Ga. App. 68, 132 S.E.2d 229 (1963).
26. Ga. Laws, 1906, p. 24.
27.

28.
29.

The word "court" is merely a label; for example, Tax Court and Court of
Claims are admittedly administrative agencies. If the determination is based
on function, then the Board is a court for its main function is to handle cases
or controversies.
McCullough v. Maryland, 4 Wheat 316 (1819).
See McNEICE, HEART DISEASE AND THE LAW (1961).
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1963 session of the General Assembly attempted to fashion a remedy
by amending code section 114-102 so that the meaning of inquiry
would not include heart attack unless it was shown "by a preponderance of competent and creditable evidence that it was attributable to
the performance of the usual work of employment." 30 This amendment raises several questions which are not readily answerable. Why
was the word "creditable" used rather than "credible"? Does the word
"competent" mean that the exclusionary rules of evidence are applicable to board proceedings? Why was a remedy attempted by tampering with a definition rather than enacting a special section dealing
with heart cases?3 1 Apparently, the word "creditable" is a mistake and
the court should treat it as synonymous with "credible." The word
"competent" in connection with evidence appears also in the judicial
review section and it should be ignored in both places. 32 The purpose
in putting the change in a definition section may have been to raise
a question of jurisdiction which might enable a court to reverse the
board on the ground that jurisdictional matters were questions for
the court. The complete expression "by preponderance of competent
and credible evidence" seems clearly intended as a means of permitting
the court to reverse regardless of either the "any evidence rule" or the
doctrine based "on knowledge from human experience.' ' 3 Whether
this legislative effort will achieve its purpose remains to be seen, yet
it may be doubted in view of the rule that a "finding by the director
as to where the preponderance of the evidence lies in a case is neces34
sarily not subject to review."
(9) Code section 114-602, which permits a self-insurer to obtain a
return of securities which were posted with the board by complying
with certain conditions, was amended by striking the words "after a
period of three years where there is no outstanding claim shown as
of record of the State Board of Workmen's Compensation" and inserting in lieu thereof the following: "upon the filing of a certificate
certifying to the existence of an insurable contract to take over outstanding liability resulting to presently pending claim or any future
unrepresented claims." Certainly the time may come where a selfinsurer is entitled to a return of the security which was posted with
the board, but it would seem highly inadvisable to attempt to determine when such time might arrive by consulting either the original
or the amended section of the code.
30.
31.
32.
33.
34.

Ga. Laws, 1963, pp. 141, 142-143.
See, GA. CODE ANN. § 114-412 which deals specially with hernias.
GA. CODE ANN. §114-710 (Rev. 1956).
Hartford Acc. & Indem. Co. v. Waters, 87 Ga. App. 117, 73 S.E.2d 70 (1952).
For a timely analysis see 26 GA. BAR J. 126 (1963).
Ocean Acc. and Guar. Corp. v. Bates, 104 Ga. App. 621, 122 S.E.2d 3 (1961).
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(10) Code section 114-716, which provides that records and reports of injuries shall be made to the board was amended by adding
a provision which makes available such records to claimants, employers, insurers and any party at interest. 35 The board is authorized to
issue rules in reference to availability and to impose a reasonable
charge for the service.
(11) Several sections of the code which deal with occupational
diseases were amended. (a) The maximum amounts payable for medical, sur-ical, hospital and other treatment were expunged and the
provisions of the compensation act which make provision for identical purposes were made applicable. 36 (b) Generally, time limitations
are the same in reference to both accidental injuries and occupational
diseases. Code section 114-801, dealing with occupational diseases, was
amended in regard to disability or death caused by exposure to X-rays
or radioactive substances, and the claimant was given one year after
the date disability was suffered if he knew or ought to have known
37
that the ailment was caused by his present or prior employment.
(c) A new section to be known as code section 114-828, which was
added to the occupational disease chapter, provides that "said Board
shall have power to compel attendance of witnesses and production
of records as the superior court of this state has the power to compel
the attendance of witnesses and production of records."3" If the board
is one which decides contested cases, certainly it should have the subpoena power but the section fails to disclose which board is intended.
The preceding section, code section 114-827, mentions two boards: the
State Board of XVorkmen's Compensation and the State Board of
Health. The section before this one again mentions the compensation
board but adds the medical board. In view of the fact that the compensation board is vested with such power by code section 114-703, and
as the functions to be performed by the Board of Health do not require such power, it would seem that a safe guess is the medical
board.
THE EMPLOYMENT RELATION

(a) County employees. When the question was first raised in Geor-

gia, it was decided that any portion of the compensation act which
placed liability on a county to pay benefits was unconstitutional on

the ground that the purposes for which a county could levy taxes did
not include workmen's compensation.3 9 A lengthy struggle ensued re35.
36.
37.
38.
39.

Ga.
Ga.
Ga.
Ga.
Ga.

Laws,
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Laws,
Laws,
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1963,
1963,
1963,
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suiting in amendments to both the compensation statute and the Constitution,40 and finally, in 1958, with the addition to the definition of

employer of the words "each county within the State," it was generally
believed that county employees were at last protected. 41 In Oconee
County v. Rawland,42 a survey decision, progress at the judicial level
was attained when the court affirmed an award of compensation to an
employee of the Oconee Board of Education in an action brought
against Oconee County. However, as no questions on the point were
raised, the court merely indulged an assumption that coverage existed
and that the county was liable, hence, a distinct victory may not be
43
claimed.
After making the assumptions, the only question left was whether
or not there was any evidence to support a finding that the claimant
was an employee of the County Board of Education. The testimony
tended to establish that the school principal employed claimant to
paint the hallway of the school building, and paid him by personal
check. The principal was reimbursed out of a fund which was raised
by the teachers and students by staging carnivals and selling photographs; such fund, however, could only be used for school purposes
and was under the control of the principal, whose duties included
making minor repairs. Consequently, concluded the court, the principal was the agent of the County Board and was acting in accordance with his authority when he employed the claimant to do painting
and, hence, the relationship between the County Board and the
claimant was that of master and servant.44 So far, so good, and the
next step, which was essential-that of getting Oconee County in the
picture-was accomplished by an assumption.
(b) Requisite number of employees. The compensation act pro-

vides that it shall not apply to employers who have "regularly in service less than ten employees." 45 In

Baratta's Italian Restaurant v.

Mason,46 the employer, in operating a restaurant, had five kitchen
employees and either four or five waitresses. Apparently, he had three
full-time waitresses and one or two part-time waitresses who came to
work on call. Claimant worked for fourteen weeks. During the first
40. Floyd County v. Scoggins, 164 Ga. 485, 139 S.E. 11 (1927).
41. Ga. Laws 1958, p. 183.
42. An account of the struggle appears in FEILD, Workmen's Compensation, 11
MERCER L. REV. 189-193 (1959).
43. 107 Ga. App. 108, 129 S.E.2d 373 (1963).
44. The court noted that the assumptions were "for this opinion." It is in-

45.
46.

teresting to note that the claim was originally filed against the Board of
Education, but was later dismissed without prejudice and reinstated against
the county.
Apparently it was contended that claimant was an independent contractor
but there is little basis for such contention.
GA. CODE ANN. §114-107 (Rev. 1956).
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four weeks, two of the part-time waitresses worked which made the
number of employees ten. In the next seven weeks, only one of the
part-time waitresses worked which made the number nine, and during
the next three weeks the two extras worked which made the number
ten. In affirming an award of compensation, the court construed the
words "regularly in service" to mean persons performing work to
carry on the ordinary or established custom, mode or plan in the operation of the business, though work may be intermittent or recurrent
47
rather than constant or continuous.
(c) Statutory employees. Code section 114-112 provides that a "prin-

cipal, intermediate or subcontractor, shall be liable for compensation
to any employee while in the employ of any of his subcontractors engaged upon the subject matter of the contract, to the same extent as
the immediate employer." The effect of this provision is to create
legislatively an employment relation which is under the compensation
act. I.n Corbitt v. McClurd,48 the superior court reversed an award of
compensation on the ground that Collins, the immediate employer of
the claimant, was an independent contractor, and the relation between Collins and McClurd and Rayonier, Inc. was not such that
McClurd was a contractor and Collins his subcontractor so that code
section 114-112 would be applicable. In reversing the judgment, the
Court of Appeals found ample evidence in the record, which consisted
of over .350 pages, to authorize a finding that \lcClurd, as a principal
contractor, had agreed with Rayonier to cut and deliver pulpwood and
that McClurd had employed Collins (for whom claimant worked) as
a subcontractor to do the actual work, and that the relationship thus
created is subject to the statutory employer provision. 49
ARISING OUT OF AND IN THE COURSE OF THE ELMPLOYMENT

(1) Arising out of: (a) Heart attacks. Even though the compensation act requires that a claimant must suffer an accidental injury
that arises out of and in the course of the employment,50 the willingness of the courts to accept the result, or the injury itself as the acci47.
48.
49.
50.

107 Ga. App. 240, 129 S.E.2d 578 (1963).
Such interpretation is generally made and in the course of its opinion the
court cites as supporting its vie w many cases and treatises.
107 Ga. App. 113, 129 S.E.2d 389 (1962).
In Benefield v. McDonough Constr., 106 Ga. App. 194, 126 S.E.2d 704 (1962).
which was decided during the survey period, the employee of a subcontractor brought an action based on negligence against the principal contractor. The general contractor contended that the employee's exclusive remedy was in workmen's compensation by virtue of Code §114-112. The court
dismissed such contention on the ground that there was nothing to show
the number of employees who worked for any of the employers and there
is no presumption that an employer has a sufficient number of employce.
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dent 5 ' simplifies the problem in the typical heart injury and leaves
only the difficulty of establishing work connection. Usually, this is
done by showing that the exertion or the strain of the work either
52
precipitated or aggravated the cardiac condition.
Comparable to the recent legislative effort to provide a preferable
basis for heart awards, the Court of Appeals in the case of United
States Casualty Co. v. Thomas,53 after a careful review of previous
decision, and a survey of recent medical literature reversed the superior
court and denied compensation on the ground that the award was not
authorized in view of the uncontroverted evidence of three physicians
that the exertion of the employee in the performance of his usual
duties was not causally related to and did not precipitate his heart
attack. In this case the decedent was employed to haul and deposit
bundles of newspapers at strategic points in the City of Atlanta.
While thus engaged he experienced pain in his arm and chest and
becoming weak, an ambulance was called and he was rushed to a hospital. He died about three weeks later from a coronary occlusion. In
reaching its conclusion, the court made the following observations:
(1) W\hat is or is not a causative factor in a given case is a scientific
fact: (2) In this case, there was neither expert nor lay testimony
that the work was related to the injury; (3) The fact that the exertion
was coincidental with the appearance of the attack was not evidence
of any causal relation; (4) And finally, there is no "natural inference
through human experience by which a logical conclusion can be
reached contrary to that indicated by scientific research, study, experiment and reasoning." The final observation should be noted carefully.
In 1952, in the case of Hartford Accident and Indemnity Co. v.
Waters,54 the Court of Appeals enunciated the "human experience
rule" and since such appearance it has enjoyed a fabulous career as a
support for awards which were not supported by evidence. Consequently, in order for the Court of Appeals to reverse the superior
court in the Thomas case, it was necessary that the IViaters rule should
be dehorned. This was done by observing that recent discoveries in
medical science negated the rule's accuracy, and further, that the
"human experience" factor, when opposed to scientific fact, belonged
to the time when we were told that dew became poisonous in dog
days and we were forbidden to walk barefoot through the grass until
the sun had dried it off. 55
51.

GA. CODE ANN., §114-102 (Rev. 1956).

52.
53.

Lumbermen's Mut. Cas. Co. v. Griggs, 190 Ga. 277, 9 S.E.2d 84 (1940); Am.
Mut. Liab. Ins. Co. v. Savage, 49 Ga. App. 106, 104 S.E. 363 (1934).
Hoffman v. Nat'l. Sur. Corp., 91 Ga. App. 414, 85 S.E.2d 784 (1955)

54.
55.

106 Ga. App. 441, 127 S.E.2d 169 (1962).
87 Ga. App. 117, 73 S.E.2d 70 (1952).
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Any hope, however, that the opinion of the Court of Appeals might
be at least a first step in improving the law of cardiac involvements
was short lived. The Supreme Court granted certiorari and in Thomas
v. United States Casualty Co.P 6 the judgment of the Court of Appeals
was summarily reversed. Apparently, the Supreme Court was unwilling
to forsake Waters and its prolific offspring. In its syllabus opinion,
however, the Waters case was cited, but, the magic formula based on
"human experience" was not repeated. Probably the time element
was not propitious; it was still too close to "dew and dog days." What
the court did decide was that evidences of surrounding circumstances
-that decedent was engaged in distributing bundles of newspapers;
that while thus engaged he became ill and remained ill until his death
three weeks later-was sufficient to sustain a finding that the exertion
of the work precipitated the coronary occlusion. Such a liberal view
seems to give meaning to the observation that in some instances workmen's compensation is actually life insurance. In the future, of course,
a change will come in the methods and procedures of handling claims
based on cardiac injuries. Obviously, such change will come either
from legislation or improved judicial techniques. It is unfortunate that
the validity of the first effort by the former seems dubious and the
57
first effort to bring about the latter resulted in failure.
Three other cases involving "heart conditions" and one involving
a cerebral clot or hemorrahage were decided during the survey period
but all of them were disposed of routinely and all but one by syllabus
opinion. In Callaway Mills Company v. Yates, 58 an award of com-

pensation was affirmed on the ground that the testimony of one medical expert that the heart attack was worsened by exertion was sufficient under the "any evidence" rule. The opinion failed to reveal the
nature of the decedent's duties. In Gay v. Liberty Mutual Insurance

Co.,5 9 a denial of compensation was affirmed on the ground that such
denial was in accord with the medical testimony of two experts. In
56.

57.
58.

59.

The court noted that there could be no valid "natural inference through
human experience" which refuted scientific fact. This is true, but it should

be remembered that law is not a science. Although scientific method has
transformed our physical surroundings and eliminated many diseases, it has
little application to social control. See, ROBINSON, LAW AND THE LAWYERS
(1937).
218 Ga. 493, 128 S.E.2d 749 (1962).
For an analysis of the decisions of the Court of Appeals and the Supreme
Court see 26 GA. BAR. J. 126 (1963). The comment warns against both extremes; requiring a high degree of expert listening as to causation (Court of
Appeals) or requiring no such evidence to establish causation (Supreme
Court) .
106 Ga. App. 9, 126 S.E.2d 305 (1962).
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Johnston v. Boston-Old Colony Insurance Co.,60 a denial of compensation was affirmed on the ground that "the testimony of a physician
who examined and treated the claimant was that she had no arteriosclerotic cardiovascular disease and that he knew of no evidence to
indicate that exercise or exertion caused the disease." This language
raises several questions. What meaning did the doctor give to the
word evidence? Did he have in mind the stuff that is deemed competent and admissible in jury trial? Or an administrative hearing? Or
possibly was he referring to discoveries that result from scientific
medical inquiry? Or was he referring to the information which he
obtained when he examined the claimant? Why was the physician's
answer in terms of causing a disease rather than in precipitating or
contributing to a condition already in existence? Is it not agreed, both
legally and medically, that heart disease is not caused by strain or
exertion? 61
(b) Eye injury. In Davis, Guardian v. Cobb County,62 the Waters
rule was applied not to cardiacs or cerebral clots where it has enjoyed
its finest hour, but to a lowly eye injury. The claimant worked as a
nightwatchman on the dump in Cobb County, and at the hearing, evidence was introduced which tended to establish that an explosion occurred which threw something (supposedly acid) in claimant's eyes,
and as a result, he lost his vision and is unable to work. In affirming
an award of compensation, the court ruled that such "evidence
[knowledge based on human experience] authorized" findings that
were sufficient to support the award.
(2) In the course of: (a) going and coming rule. Usually, travel
by an employee between home and work is not in the course of the
employment and injuries which occur during such travel are not compensable. To this rule, however, there is a well established exception.
In Indemnity Insurance Co. v. Bolen, 63 the employer, an electrical
contractor, was engaged at a "variety of different job sites" to which
it was necessary that he furnish transportation to his employees. Usually, the claimant would furnish his own transportation to the company office or the home of his supervisor and from there transportation would be furnished to the job site. On the day in question, claim60. 106 Ga. App. 679, 127 S.E.2d 879 (1962). In this case, the court gave much
emphasis to the fact that the fatal attack occurred while the employee was at
home, which apparently raised a question of "in course of."
61. 106 Ga. App. 410, 126 S.E.2d 919 (1962).
62. The final case in the group is Springfield Assur. Co. v. Harris, 106 Ga. App.
422, 126 S.E.2d 920 (1962), Which involved what is commonly called a stroke.
The court affirmed an award of compensation on the ground that there
was some medical opinion that exertion is a contributing factor in the onset
of a cerebral hemorrhage.
63. 106 Ga. App. 336, 126 S.E.2d 710 (1961).
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ant, following instructions, reported to the home of his supervisor and
from there he was taken directly to the job site. When the work day
ended, claimant was returned to that point which was most convenient for obtaining public transportation to his home. When such point
was reached, the employer's vehicle stopped in the left lane, and upon
leaving the vehicle, claimant started to cross a lane carrying opposing
traffic in order to reach the bus stop, and in doing so he was struck
by an automobile. In affirming an award of compensation, the court
invoked the exception to the rule, which is that "when an employee
is transported in a vehicle furnished by his employer, as an incident
of the employment," such travel is in the course of the employment.
It should be added that the exception is applicable if the employer
uses his own vehicle or some other mode of transportation if the cost
is paid by the employer. An essential phase of the present case was
the fact that claimant's wages which were computed on an hourly
basis included the time of travel in the employer's vehicle.
(b) Termination: Street risks. In the Bolen case the employer also
urged as a defense that the employment relation terminated when
the employee left the vehicle, and even if it continued, street risks
were not a risk of the employment but were something to which the
general public was exposed. The court quotes an observation by the
deputy director to the effect that the claimant was in the course of the
employment until he reached the sidewalk and although the court
does not expressly adopt the proposition, the decision is at least tacitly
based on its accuracy. Assuming then that the claimant was in the
course of the employment, it must also be determined that the accident arose out of the employment and as to this the court observed
that it depended "upon whether the circumstances of the employment require the employee to incur some special risk in using the
street in the way he did." This statement, however, requiring a special
risk is the minority view in regard to street risks, and has not been
followed in Georgia.64 According to the majority view, compensation
is awarded where the employee receives a street or highway injury if
65
the travel is in the course of the employment.
(c) Traveling employees. In Zurich Insurance Co. v. Zerfass,66 an
employee traveled from Atlanta to Spartanburg, South Carolina, on
business for the employer, and as it was necessary that he spend the
64.

106 Ga. App. 684, 127 S.E.2d 832 (1962).

E. G. Globe Indem. Co. v. MacKendree, 39 Ga. App. 58, 146 S.E. 46, aff'd,
169 Ga. 510, 150 S.E. 849 (1929) ; Atlantic Ice and Coal Go. v. Wishard, 30 Ga.
App. 730, 119 S.E. 429 (1923).
66. 58 AM. JUR. 732 (1948). The language of the court that shows a willingness
to recognize positional risk is commendable; on the other hand, references
to negligence, safe place to work, and proximate cause are too "tortious."
65.
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night, he stopped at a motel. After the day's work ended, he returned
to the motel where he consumed some five to seven drinks of bourbon
and coca cola and then inquired as to a suitable place to eat. The motel manager stated that the restaurant across the street served short
orders only and suggested a place "in the north part of town for
steak." In attempting to follow directions, the employee lost his way,
the car overturned, and the employee was severely injured. The employer contended that "eating time" was not "working time" and that
lunch periods are purely personal to the employee, and if traveling
employees on the road are treated differently, then in this case the
search for the special steak made eating entirely personal. In answer,
the court noted that traveling employees enjoy "the good life" in
compensation circles and both "eating and sleeping" are usually held
to be in the course of employment and it is not necessary that the employee eat at the nearest spot but he "had a right to elect, within reason, the restaurant of his choice within the environs of the city." 67 The
employer also urged as a defense code section 114-10568 which provides
that no compensation is allowable for an injury which is due to intoxication. As to this, the court noted that it was not a defense merely
to show intoxication but it was also necessary to show that the intoxication was the proximate cause of the injury. The court decided that
the state of the evidence was not sufficient to show a causal relation
and declined to disturb the finding of the board.
69
(d) Parkingareas. In Pacific Indemnity Co. v. Eberhardt,
the employer provided a parking lot for employees which was located about
500 feet south of the employer's premises and on the opposite side of
the street. The employee, after parking his automobile, proceeded to
"jaywalk" across the street in order to reach his place of employment
and in doing so crashed into the side of a moving vehicle which
caused injuries that resulted in death. The widow filed a claim for
death benefits and the board's award in her favor was affirmed by the
superior court. In the Court of Appeals the employer urged a reversal
on the following grounds: (1) the employee was not in the course of
the employment, and (2) the claim is barred in that the injury resulted from intoxication and that by "jaywalking" the decedent willfully failed to perform a duty required by statute. As for the first
ground, the court held that parking lot furnished employees by the employer is a portion of the premises, and travel between such portions,
67.
68.
69.

106 Ga. App. 714, 128 S.E.2d 75 (1962).
Thornton v. Hartford Acc. & Indem. Co., 198 Ga. 786, 32 S.E.2d 816 (1945).
GA. CODE ANN. §114-105 contains several statutory defenses in addition to the
employee's intoxication. Generally they are liberally construed from the viewpoint of the employee.
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even though separated by a public street, is in course of the employnrent. As for "jaywalking," the court observed that jaywalking is a
misdemeanor and that the wilful and conscious doing of an act
which violates a penal statute bars the wrongdoer from obtaining compensation. 0 The board, however, failed to consider such conduct as a
defense on the ground that the employee must specifically intend to injure himself before such wilful misconduct will be a bar. This was
deemed to be an erroneous legal theory, and the case was returned
to the board to determine whether decedent was guilty of violating
a penal statute, and if so, whether such violation proximately caused
the injury. 71 It seems absurd that the act of jaywalking, under the
facts of this case, should bar compensation. The trouble, apparently,
springs from Aetna Life Insurance Co. v. Carroll,72 in which the Supreme Court ruled that the intentional doing of an act which violated a penal statute was ipso facto wilful misconduct. The remedy,
then, is easy and simple: overrule Carroll.
(e) Hiring a "bird dog." In Pike v. Maryland Casualty Co., 73 the
decedent, a salesmanager for a construction company, was killed in a
traffic accident while returning from a nightclub interview, and his
widow filed a claim for death benefits. Decedent's duties included not
only selling houses, but hiring other salemen, and he exercised considerable latitude both as to time and place. On the day in question, at
about 10:00 p.m., by prearrangement, the deceased met one Lahiff
at a nightclub located approximately 50 miles from the office, and,
after agreeing to terms, employed Lahiff as a "bird dog" to locate
prospects. At the time, Lahiff was in the Army and was prohibited by
Army regulations from working in other employment without permission from his superiors, and he did not intend to request such permission. After the agreement, the deceased and Lahiff visited socially,
and eventually, at 2:00 a.m. Lahiff departed. Some time later in the
morning, deceased departed and the accident occurred as he was driving home from the club. The superior court affirmed an award denying compensation on the ground that the hiring of Lahiff to work
only for deceased was not in the course of employment. The Court of
Appeals reversed the judgment on the ground that the ruling in regard to the hiring of a "bird dog" was based on an erroneous legal
theory, and the board should be given the opportunity to apply correct principles of law. Certainly one who recruits the services of a
70. 107 Ga. App. 391, 130 S.E.2d 136 (1963).
71.
72.
73.

GA. CODE ANN. §114-105 (Rev. 1956); Aetna Life Ins. Co. v. Carroll, 169 Ga.
333, 150 S.E. 208 (1929).
For an extensive discussion of the Georgia view, see note, 26 GA. BAR J. 111
(1963).
169 Ga. 333, 150 S.E. 208 (1929).
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"bird dog," (defined by the court after consultation with Webster as
"canvasser; especially: one who locates prospects for salesmen") is attending to the duties of a salesman and in view of the broad and
rather vague grant of authority to deceased, such hiring could be found
to be the job of a salesmanager. On the other hand, it is possible for
such a salesman to mix business and pleasure and to become engaged
in a purely personal mission, and there is nothing to indicate that
after Lahiff departed that the deceased was doing anything other than
nightclubbing.74 Moreover, the fact that the contact with Lahiff was
a violation of military regulations might be a basis for defending on
the ground of wilful misconduct.
OIODIFICATION OF AWARDS

Under the Georgia Act the board may, upon its own motion or
upon the application of any party in interest, on the ground of change
in condition of the disabled employee, review any award or any settlement between the parties and increase, decrease or terminate the
compensation previously awarded or agreed upon. 75 Such provision
is in recognition of the fact that extent of a claimant's disability may
vary with subsequent changes in his physical condition. Otherwise, a
board approved agreement and an award of compensation are final
and change of condition procedure may not be used to determine
whether there was an accidental injury which was work-connected. 76
During the survey period, a series of proceedings were instituted which
involved a variety of change of condition problems. In Employer's
Mutual Liability Insurance Co. v. Sheets,7 7 the employer made
application for a hearing on an alleged change in the employee's
condition. Evidence was introduced which showed that the doctor, who had examined the employee after the injury and whose
diagnosis was the basis of an agreement to pay compensation,
had changed his diagnosis to the effect that the injury suffered
by the employee was non-compensable. There was also evidence
showing that claimant's condition had not changed. Relying on the
"any evidence" rule, a finding in favor of the employee was affirmed.
The court emphasized, however, that a change in diagnosis was not
the equivalent of change in condition. In two survey cases, Travelers
74.
75.

107 Ga. App. 49, 129 S.E.2d 78 (1962).
For a discussion of how such an employee may step aside from his employment see Thornton v. Hartford Acc. and Indem. Co., 198 Ga. 786, 790, 32
S.E.2d 816 (1945).

76. GA.
77.

CODE ANN.

§114-709 (Rev. 1956).

Rhindress v. Atlantic Steel Co., 71 Ga. App. 898, 32 S.E.2d 554 (1944) . An original award that denies compensation which is unappealed is res judicata as
to everything.
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Insurance Co. v. Bayer,7 8 and American Mutual Liability Insurance

Co. v. Quick,79 the court affirmed awards by reference to the "any
evidence" rule. In the Bayer case, a portion of the "any evidence" was
seven reels of motion pictures which showed the claimant diligently
working. In Quick additional issues were raised by motions on the
part of claimant for attorney's fees under code section 114-712 and for
damages under code section 6-1801. The motion for attorney's fees
was denied on the ground that the court's authority was limited to
passing on awards by the board in reference to attorney's fees and that
the question had not been presented to the board. The code section,
however, provides that the board "or any court before whom any proceedings are brought" may, under certain condition, assess attorney's
fees. The motion for damages was denied on the ground that the law

and the facts of the case could involve an honest difference of opinion
and, hence, the appeal was not one for delay only. In two survey
cases, Anglin v. St. Paul-Mercury Indemnity Company, s" and Zurich
Insurance Company v. Cooper,8 ' it was held that a board "order

based on change of condition of the employee may not be made retroactive to a time prior to the filing of an application for a hearing
to determine whether there had been such a change." 2 In Anglin it
was noted that in a series of cases it had been held otherwise.
If the claimant earns wages during the period prior to filing a request for a hearing on change of condition, should the amount of
3
compensation due be reduced by such earnings? In Collins v. Kiker,8
it was held that the employer should be credited with any wages actually paid the employees during such period. This should be limited to
wages which are paid by the compensation employer. In two cases
Surmiak v. Standard Accident Insurance Co.,8 4 and General Motors
Corp. v. Bowman,8 it was held that a change of condition hearing

could properly result in placing claimant in a different category from
that of the original award. In other words, to quote from the decision
in Bowman, "there may be a change in condition from a specific to
a general disability or vice versa, provided, of course, that the claim78.

105 Ga. App. 734, 125 S.E.2d 569 (1962).

79. 105 Ga. App. 830, 126 S.E.2d 280 (1962).
80.
81.

106 Ga. App. 59, 126 S.E.2d 431 (1961).
106 Ga. App. 395, 126 S.E.2d 913 (1962).
82. 106 Ga. App. 437, 127 S.E.2d 165 (1962).
83. In Hartford Acc. and Indem. Co. v. Carroll, 106 Ga. App. 624, 127 S.E.2d 687
(1962), an agreement for compensation was executed; thereafter, the employer
discontinued payments and eventually requested a hearing on change of condition. The claimant petitioned the Superior Court for a judgment for compensation and it was held that the compensable period ran until the request
for a hearing was filed with the board.
84. 106 Ga. App. 513, 127 S.E.2d 489 (1962).
85. 106 Ga. App. 479, 127 S.E.2d 335 (1962).
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ant's total compensation does not exceed the limit prescribed by code
section 114-404." In Armour 8 Company v. Youngblood, s 6 the question was raised as to whether the requirement that application for a
hearing to determine change in condition must be filed with the board
within two years from the date of final payment had been met. After
the injury, an agreement to pay compensation was entered into and
approved by the Board on April 6, 1959. Compensation was paid
pursuant to such agreement until April 26, 1959. On August 6, 1959,
the board received a letter from the employer advising that the employee was no longer disabled and had returned to work on April
27, 1959, at his original wage scale, but that he had refused to sign
a settlement receipt for the compensation he had received. On July
11, 1961, the board received a letter from claimant's attorney requestting a hearing on a claim for compensation based on an occupation
disease. At the hearing, however, the deputy director announced that
the hearing was one to determine change in condition. In deciding
that the request for a hearing was not barred by the two year period
of limitation, the court ruled that time should be computed from
August 6, 1959, when the board had been notified and not from April
26, 1959, the date of the last payment of compensation, hence the request for a hearing in July, 1961, was timely. This ruling, as the
court observed, was based on the assumption that the unsigned settlement receipt constituted the notice required by the act, but included
in the observation is a parenthetical caveat to "see in this connection,
Anglin v. St. Paul-Mercury Indemnity Company,"s 7 in which, incidentally, a communication from the employer to the board enclosing
unsigned final receipt forms and requesting permission to withhold
further payments was classed as insufficient as a notice even though
aided "by any stretch of the imagination."
OCCUPATION DISEASES

The act provides for the payment of compensation when the employee suffers certain occupational diseases which result from the nature of the employment. The schedule of compensable diseases includes only the following: asbestosis, silicosis, disease caused by exposure to X-rays or radioactive substances, and poisoning which results from twenty listed causes. During the survey period litigation
under this portion of the act was confined entirely to the jurisdiction
of the medical board and time limitations. In Vaughn v. Coal Operation Casualty Co., 88 the employee filed a claim based on disability
86.
87.
88.

107 Ga. App. 335, 130 S.E.2d 163 (1963).
107 Ga. App. 505, 130 S.E.2d 786 (1963).
106 Ga. App. 395, 126 S.E.2d 913 (1962).

1963]

WORKMEN'S COMPENSATION

caused by silicosis. The record established that the claimant's employment had terminated on July 29, 1955, and that his claim was filed on
April 18, 1960. As the act requires that a claim based on silicosis must
be filed within one year after disablement occurs and that such disablement must occur within three years after the last exposure, it follows
that a claim based on silicosis must be filed within four years after
the termination of employment. As claimant delayed approximately
four and one-half years before filing a claim, compensation was denied.
In three cases, Farrillv. Travelers Insurance Co.,8 9 Waits v. Travelers
Insurance Co.,90 and Butler v. National Lead Co., 91 the only issue was

the jurisdiction of the medical board and in each case, the issue was
treated summarily. The following excerpt, which appeared first in
Farrill and is dutifully quoted in both Waits and Butler, is indeed the
final word: "Where a claim before the State Board of Workmen's
Compensation involves a question of whether the employee is disabled
as the result of an occupational disease, the sole jurisdiction to decide
the medical issue lies with the Medical Board and the only jurisdiction of the Board of Workmen's Compensation is to enter an award
in conformity therewith. The findings of the Medical Board are conclusive and not reviewable unless an appeal is made directly therefrom
'

on statutory grounds. "92
NOTICE AND CLAIM PERIODS

Subject to certain exceptions, the act requires that the employee
must give notice of the accident giving rise to the compensable
injury to the employer or to the employer's representative within
thirty days after the accident.9 3 One of the exceptions to this requirement is where the employer or some representative of management
94
had knowledge of the accident. In Employers Insurance Co. v. Goss,
the evidence established rather clearly that the claimant did not give
notice to his employer until 32 days after the accident. On the other
hand, there was evidence that claimant had told the employer about
his injury and that he was receiving medical care and that the employer had knowledge of the accident by reason of a statement by
a representative to the examining physician. In the light of the record,
89. 106 Ga. App. 129, 126 S.E.2d 428 (1962).
90. 105 Ga. App. 60, 125 S.E.2d 562 (1962).
91. 106 Ga. App. 130, 126 S.E.2d 543 (1962).
92. 106 Ga. App. 180, 126 S.E.2d 453 (1962).
93.

94.

Broader issues are involved. Why should not all medical questions be referred to experts, such as a medical board? If this were done, would the extraordinary procedure (e.g. cross-examination by the parties of the members of
the board) under which the present medical board operates be continued?
GA.COIE ANN.§114-303 (Rev. 1956).
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the court held that the evidence was not sufficient to sustain a finding
that notice of an accident was given, but on the other hand the board
should make a determination as to whether the employer had knowledge, and for this purpose the case was returned to the board. Presumably, the court could have affirmed the denial of compensation
under the "any evidence" rule but fortunately, it arose to the occasion
by ordering a re-examination of the evidence.
In Consolidated Underwriters v. Smith, 95 the question of timely

notice was resolved against the claimant. At the hearing claimant
testified that he had told his foreman that he "was having trouble with
his back" and that he had gotten to the point where he "couldn't
hardly go." When asked if he had injured his back on the job, he
replied that he "was not sure of that." The court, in reversing an
award of compensation, deemed that it was obligated to follow the
rule enunciated by the Supreme Court in Royal Indemnity Co. v.
Coulter,96 to the effect that the notice required is notice of an injury
by accident arising out of and in the course of the employment. Such
rule appears to be without foundation. From the standpoint of statutory construction, only a strained interpretation in a light most favorable to the employer would lead to such a result. There are no stated
requirements as to the content of an oral notice,97 and the pertinent
requisites for a written notice are that it shall state the "nature and
the cause of the accident and of the resulting injury or death."9 8
Furthermore, in regard to both oral and written notices failure of
strict compliance can be overcome if a reasonable excuse is given and

it is proven to the satisfaction of the board that the failure did not
prejudice the employer. Finally, it is patently unrealistic to require
of an employee that he make a highly legalistic and technical statemerit in order to give proper notice to the employer.
In addition to the 30 day period for giving notice the act also requires that a claim must be filed within one year from the date of the
accident. In Aetna Casualty and Surety Co. v. Cagle,99 the claimant

suffered a work-connected injury to his back in July, 1958, but remained on the job. Attending to his duties aggravated his condition,
and finally, in July, 1959, a job-connected incident aggravated his
condition to such an extent he was not able to continue. A claim filed
in December, 1959, was held to be timely, as the time would start
running from the final incident which incapacitated the claimant.
95.
96.
97.
98.
99.

107
106
213
GA.
GA.

Ga. App. 249, 121 S.E.2d 545 (1963).
Ga. App. 167, 126 S.E.2d 465 (1962).
Ga. 277, 98 S.E.2d 899 (1957).
CoDE ANN. §114-303 (Rev. 1956).
CODE ANN. §114-304 (Rev. 1956).
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(a) Evidence. It is common knowledge in workmen's compensation
that an award is conclusive on the reviewing court if it is supported
by any competent evidence. 100 In two survey cases, Springfield Insurance Co. v. Fuller and Travelers Insurance Co. v. Hutchins,10 1 the
issue was whether circumstantial evidence was sufficient to sustain an
award. In Hutchins the employee was a lathe operator and as such
tooled die blanks of steel to the desired size. The dies ranged in
weight from 3 to 125 pounds, and were stored some five feet off the
ground. While working during the morning, the employee suffered
a sudden seizure and died immediately. At the time of death, there
was a die in the employee's lathe weighing between 100 and 125
pounds, which had been in the lathe for not more than 30 minutes.
No one saw decedent lift the die, and apparently no one had helped
him in getting it in the lathe. At the hearing, a medical expert testified in answer to a hypothetical question that the exertion of lifting
the die would precipitate a coronary occlusion, and although this
would normally be sufficient to support the award, the employer contended that the hearing officer could not consider the medic's answer
as it was not proved that he lifted the die. The court held that the
circumstances relied on (that the die was placed in the lathe and no
one helped) were related to the specific incident to be established, and
hence the circumstantial evidence was sufficient to sustain a finding
of exertion. In Fuller, the employee was engaged in driving one-inch
concrete nails through a metal sleeve with a claw hammer. He
changed from the hammer to a ranstet stud gun, because the concrete
nails were bending and chipping up the concrete. He used the gun
to drive between fifty and one-hundred nails. That evening, while
watching television at home, he began suffering intense pain in his
left eye. The next morning he was taken to an ophthalmologist who
removed a small metal particle from the cornea of his left eye and
began treatment for a pyocanus infection, the incubation period of
such infection being about twelve hours. The claimant had worked
with no other metal and the fact that he did not feel pain immediately
is accounted for on the ground that he is a diabetic and, hence, is
subject to delayed pain reaction. The infection resulted in hospitalization and virtual blindness in the diseased eye.
The Superior Court reversed the board's award denying compensation, and in the Court of Appeals the employer contended that the
evidence was not sufficient to sustain the judgment of the superior
100.

106 Ga. App. 440,126 S.E.2d 907 (1962).

101.

See GA. CODE ANN., §114-710(4).
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court. It was argued that the evidence would not support an inference
that metallic particle entered claimant's eye while on the job and that
it could have entered the eye when being rubbed. This contention
was met by the observation that the particle "was deeply embedded"
which would not result from rubbing, but would come about from
driving nails, and testimony by claimant that he did not recall having
rubbed his eye, and further, that he was not wearing protective goggles
when working. The employer also contended that evidence failed to
show that the infection was caused by the metallic particle rather than
by germs which entered after the metallic particle made an entry. The
court considered that the doctor's testimony in reference to the incubation period of the disease and the condition of the claimant's eye
was a sufficient basis. To dispel the possible notion that they were
approving an inference upon an inference, the court noted an exception to the effect that "inferences may be based on other inferences,
so long as the first inference is based on such evidence as to be regarded as a proved fact and the conclusion reached is not too remote."102
In Federal Insurance Co. v. Spooner,10 3 the question was raised as

to the sufficiency of evidence to support an award based on change of
condition. The only physician to testily for claimant had not examined him either prior to or at the time of the prior hearings.
The employer insisted that the rule that testimony of a doctor who is
not able to make the comparison is not sufficient to sustain the award.

The court, however, noted that such rule was applicable when the
only evidence of change was by such a medical expert, and did not
apply to the instant case where there was ample testimony in addition
to the expert's which tended to establish a change of condition. In
Frith v. Liberty Mutual Insurance Co., 0 4 a second survey case dealing
with the sufficiency of evidence to show change of condition, the
board held that claimant's condition was due to disease which was not

work-connected, and denied that a change of condition had occurred.
Apparently, this was based on the fact that in the original proceeding
claimant had agreed to a stipulation that he was disabled only 16%
from the accidental injury and that the remainder of his disability was
attributed to independent causes. Actually, at the hearing, all evidence,
both lay and expert, was to the effect that claimant had suffered a
change in condition. Consequently, the award was reversed and as the
102.
103.
104.

106 Ga. App. 631, 127 S.E.2d 712 (1962).
The court referred to Lumberman's Mut. Gas. Co. v. Bridges, 81 Ga. App.
395, 401, 58 S.E.2d 849 (1950).
107 Ga. App. 175, 129 S.E.2d 214 (1962).
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evidence demanded it, the court directed the board to enter an award
for the claimant.
10 5
In two cases, Edwards v. Hartford Accident and Indemnity Co.,
and Springfield Insurance Co. v. Harris,10 6 the issue as to evidence was

solved by the "any evidence rule." The following excerpt, which comes
from the opinion in Edwards, indicates the pervasive reach of such
rule: "Findings of fact by a single director which have been approved
by the board stand in this court on the same footing as the verdict
of a jury and where supported by some competent evidence, they will
not be disturbed."
In Pittman v. Travelers Insurance Co., 10 7 there was evidence introduced by the employer that claimant discontinued work because his
failure to report for work had resulted in discharge, whereas the claimant introduced evidence to show that discontinuance was caused by his
injury. Deeming that a finding on the point was necessary, the court
returned the case to the board for such purpose. In Complete Auto
Transit, Inc. v. Baggett,1o8 there was evidence to the effect that claimant had entered the chicken raising business and was making money.
No finding was made as to such evidence and the court ruled that a
finding was not essential. Obviously, the earning capacity in compensation cases is not concerned with profits from a business. The employer also objected on the ground that claimant's wages were established by his own testimony and not by payroll records of the employer. Consequently, the case was returned to the board so that the
amount of wages could be established by the best evidence.
(b) Adequacy of record. In Pittman v. Travelers Insurance Co.,10 9
a change of condition proceeding, the court observed that it is required
by law that an award must be accompanied by adequate findings
which are based on the evidence. As a result, a statement by the
board in the Pittman award that the parties executed a final settlement receipt which was filed with the board was not sufficient when
the receipt was not a part of the record. WVithout such receipt it was
not possible to determine whether it had been approved by the board
and whether it stated that claimant had fully recovered. In Springfield Insurance Co. v. Harris,110 the court imposed the following
105.

107 Ga. App. 285,129 S.E.2d 812 (1963).

106.

105 Ga. App. 691, 125 S.E.2d 736 (1962).

107.

106 Ga. App. 422, 126 S.E.2d 920 (1962). In this case it was also held that on
appeal the testimony will be construed in favor of rather than against the
award. It was also held that ambiguities, contraditions and errors due to a

slip of the tongue in the testimony of a witness who is not a party or in108.
109.
110.

terested in the result go merely
106 Ga. App. 169, 126 S.E.2d 463
107 Ga. App. 415, 130 S.E.2d 271
106 Ga. App. 169, 126 S.E.2d 463

to the credibility of the witness.
(1962).
(1963).
(1962).
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standard as to the record in a compensation proceeding: "[It] shall
contain a concise but comprehensive statement of the cause and circumstances of the accident as the hearing director finds it to have occurred with facts sufficient to support the legal conclusions arrived
at ...... I The court explained such standard by observing that it did
not require that the fact-finder should brief all the evidence, but that
it did require that the facts and the supporting evidence which are
the basis of the award must affirmatively appear.
2
(c) Erroneous legal theory. In Pike v. Maryland Casualty Co.,"1
awards were reversed on the ground that the board in making its determination followed an erroneous legal theory. In Pike, the evidence
established that the employee, a salesman and salesmanager, was engaged in hiring a subagent, one who would work only for the salesman and not for the general employer, when he was injured, and the
board ruled as a matter of law that such activity could not be within
the course of employment. The court noted that in view of the broad
grant of authority to the sales manager, that a finding to the effect that
hiring a subagent was work-connected would be proper, remanded the
case to the board "to afford an opportunity to make findings of fact
and enter an award upon consideration of applicable principles of law."
In Carter, the employee suffered a coronary thrombosis, and at the compensation hearing, a doctor testified that the heart condition was precipitated by the exertion of the employee's job. This testimony was
interpreted by the director as being insufficient as a matter of law to
support any award other than a denial of compensation. Apparently,
the director was confused by decisions that make the too subtle distinction between "could" and "would" and classified the direct and positive testimony of the expert as "could." Consequently, the case was
remanded to the board with instructions that an award be entered
"in conformity with law." The expression "erroneous legal theory" is
somewhat vague and difficult indeed to classify as one of the statutory
grounds which authorizes the court to set aside the board's order.
Certainly, however, the errors which are corrected on the basis of erroneous legal theory are the very thing which should be committed
to the reviewing court.
JURISDICTION OF BOARD

In St. Paul Fire and Marine Insurance Co. v. Bridges,113 the ques-

tion presented was whether the board had jurisdiction within thirty
days after approving an agreement for the payment of compensation
111.
112.
113.

106 Ga. App. 422, 126 S.E.2d 920 (1962).
107 Ga. App. 49, 129 S.E.2d 78 (1963).
107 Ga. App. 380, 130 S.E.2d 156 (1963).
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to vacate or set aside such agreement on the ground of fraud, accident
or mistake.1 14 Warner Bros., Inc. and its insurer entered into an
agreement for the payment of compensation with an employee 'which
was approved on August 29, 1960. Thereafter, on September 28, 1960,
both companies filed a motion with the board to vacate the agreement
on the ground of mistake. It was alleged that the employee was in fact
working for Warner Construction Company, Inc., at the time of the
injury and that its insurer was Liberty Mutual Insurance Company
and this fact had been inadvertently overlooked when the agreement
had been entered into. Pursuant to such motion the board entered an
order vacating the agreement and assigned the matter for a hearing
before a deputy. The Warner Construction Company and its insurer
appeared specially and moved to quash the order assigning the case for
a hearing and to object to such hearing. The motion and objections
were overruled and after the hearing an award was made to the effect
that the employee was working for both employers and that compensation for his injury should be apportioned to and paid by both.
On appeal to the full board an order was entered vacating the deputy
director's award and that by virtue of the agreement the employee
was employed by Warner Brothers, Inc. and that the setting aside of
the agreement was beyond the jurisdiction of the board. In the Court
of Appeals the board's ruling was affirmed.11 5 The court noted that
the limited nature of the board's jurisdiction to correct awards had
been frequently ruled on, 1 16 and the fact that the present motion was
made within the 30 day period immediately following the award was
not a basis for changing the rule. The significance of the 30 day
period is the fact that this is the time within which an appeal must be
taken. Of special importance was the observation by the court that
the board should be vested with jurisdiction to vacate and correct
an award on the customary grounds of fraud, accident and mistake, and
it was even suggested that amendment of code section 114-715 would
117
be the proper way of doing it.
In Feldman v. Edwards, s the question presented was whether the
114. 106 Ga. App.621, 127 S.E.2d 699 (1962).
115, See GA.CoDE ANN. §§114-719,114-720, 110-710.
116. It was noted, of course, that the board could modify on the ground of change
of condition.
117. The rule is that the board's jurisdiction is statutory and without an express
grant, the board cannot act.
118. Equity would probably grant relief but this would involve additional expense
and appearing in a different fortin. Moreover the agency which issues the
order based on fraud, accident or mistake should be permitted to make the
necessary correction. In Cardin v.Riegel Textile Corp., 217 Ga. 797, 125 S.E.2d
62 (1962) , a survey decision, equity refused to set aside an award on the
ground that neither fraud, accident or mistake 'as shown. It is worth noting
that at least for this purpose, an administrative decision was accorded the role
of a judgment.
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board had jurisdiction to enforce a contract which provided for the
division of a fee that had been earned in a compensation proceeding.
A fee contract between the claimant and his attorney was approved
by the board and payment in accordance therewith was directed.
Thereafter, Edwards associated Attorney Feldman to assist in the case.
Feldman thereafter filed an application with the board asking for an
order directing Edwards to pay him one-half of the fee. The board
took no action and Feldman's appeal to the superior court was dismissed. The Court of Appeals ruled that the board has authority
to examine and approve contracts between claimants and their attorneys but had no authority to examine and approve contracts between attorneys dealing with a division of fees.
SEYFLEMENTS

In Coates and Clark, Inc. v. Thomason,1 1 9 a dissenting opinion by
Felton, J., suggests that the "majority has overlooked a very impor-

tant truth" in regard to a lump-sum settlement. Code section 114-417
provides that when compensation has been paid for twenty-six consecutive weeks, the liability for the balance may be redeemed by a
lump-sum payment if the board deems it "to be in the best interest of
the employee or his dependents, or where it will prevent undue hardship on the employer or the insurance carier" and does not prejudice
the interests of the employee or his dependents." In the present case
the board found that claimant was totally and permanently disabled
and there was evidence to the effect by a medical expert that he was
thus disabled, that surgery was inadvisable and that the claimant did
not respond to conservative treatment. On the strength of such record the court affirmed an award calling for a lump-sum settlement,
observing in doing so, that all the essentials of the code had been met.
The dissenting opinion urges that code section 114-417 also requires
that a determination should be made that the employee has reached
maximum inprovement before a lump-sum settlement should be
awarded. The reason for this, as the court demonstrates, is the fact
that the employee receives maximum compensation in a lump which

cannot be recovered by the employer or insurer, and yet in the near
future the employee may be whole again and working steadily. There
is no guarantee either way, of course, but at least it should determine
from all available evidence that claimant's condition will not improve.
The majority opinion seems to depend solely on Employers Liability
Assurance Corp. v. Pruitt,l2 0 wherein the Supreme Court authorized
119.

107 Ga. App. 397, 130 S.E.2d 350 (1963).

120.

107 Ga. App. 133, 129 S.E.2d 360 (1962).
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a partial lump-sum award out of death benefits which had been
awarded the employee's widow in order to pay attorney's fees. The
dissent disposed of Pruitt by observing that it would be rather pointless to be concerned about maximum improvement if the employee
was deceased. But Pruittwas concerned with something that was faintly analagous in that a lump-sum award to a living employee is improper unless an effort is made to determine that the employee will
eventually receive it all and a lump-sum payment in Pruitt is improper
because such payment might not ever be necessary because the widow
might remarry or die. No effort is made to resolve the conflicting
views but it should be observed that in general lump-sum settlements
tend to violate the basic plan of compensation and such awards should
not be made except in the clearest cases.
COMPUTATION OF BENEFITS

When an employee who has been awarded compensation returns
to work and begins earning a salary and the employer or insurance
carrier improperly discontinues payments, the question whether compensation payments should be reduced by the earnings has caused
much difficulty. In Complete Auto Transit Inc., v. Davis,121 the court
effectively solves the problem and suggests appropriate procedures
which should be followed. As for substance, the court held that when
an employee returns to his old job or some other job with his employer, such employer is entitled to credit for wages paid during the
period of re-employment against his liability for compensation. If such
wages are equal to or in excess of the salary he was earning at the
time of the injury, the credit will fully offset any compensation due
for that period. If the amount received as wages during unemployment is less, then compensation liability should be apportioned in
the light of wages paid compared with the wages paid at time of injury. If there are periods when the employee does not work, then he
is entitled to compensation in full. The Court also points out that

credit for wages paid may be obtained by an affidavit of illegality if
judgment and execution have been obtained, or if not, then by application to the board for a hearing on the question under code section
114-715. Finally, by way of a footnote, the court mulls over the proposition that an award based on change of condition should be made
retroactive to the time of such change, and not to the date of the
application for a hearing. It notes that there are arguments both ways,
but concludes that it is unwilling to do the necessary overruling of

prior decisions, and after all, the "consideration of keeping the pro121.

109 Ga. 479, 9 S.E.2d 641 (1940).
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position in a settled condition greatly overweighs the merit of at'122
tempting to balance the equities by setting new rules and guidelines.'
Certainly here the court has arrayed in combat competing values of
great moment, but surely neither codification, nor statutes nor stare
decisis should ever hamper a balancing of equities or embarking upon
a sea made turbulent by new rules and guidelines unknown to the
mariner, for of such is the glory of the common law.
MISCELLANEOUS

'Generally, due to the absence of convenient categories or the complacent nature of the issue presented, the following cases are treated
summarily.
In two cases, Hammock v. Davidson Granite Co., 1 2 3 and Continental
Casualty Co. v. Bump,124 the question presented was whether the compensation act was unconstitutional either in whole or in part. In
Hammock, a motion to transfer the case to the Court of Appeals was
granted on the ground that the constitutional question was not raised
until the case reached the superior court and hence was not timely. In
Bump, it was alleged that the provision of the act which permitted
the employee to obtain a judgment for unpaid compensation was unconstitutional in that prior notice to the employer or insurance carrier was not required, and consequently, it was not possible to interpose relevant defenses. The Supreme Court observed that the precise
issue had been presented previously and a decision had been rendered
to the effect that the provision was valid, and that the Court of Appeals had jurisdiction to apply such former ruling. Due process is satisfied by the fact that the employer elected to submit to the terms of
the statute with full knowledge of its provisions, and is now bound
by such election. 125 In City Council of Augusta v. Young,"26 a city fire-

man was totally and permanently disabled as a result of a work-connected injury and was retired on a pension of $160 per month. Thereafter he was awarded compensation at the rate of $30 per week, and
the city began deducting from retirement his compensation payments.
However, the Supreme Court decided that the fireman was entitled to
both pension and compensation. In Davis v. Fireman's Fund Insurance Co.,12 the claimant received an injury to his ann which resulted
122. 106 Ga. App. 369, 126 S.E.2d 909 (1962).
123. 218 Ga. 622, 129 S.E.2d 797 (1963).
124. 218 Ga. 187, 126 S.E.2d 783 (1962).
125.

A similar basis for validity is that the person claiming invalidity voluntarily

elected to accept the benefits of the statutory plan, and having done so, he
may not avoid its burden by claiming unconstitutionality.

126. 218 Ga. 346, 127 S.E.2d 904 (1962).
127. 106 Ga. App. 519, 127 S.E.2d 481 (1962).

1963]

WORKMEN'S COMPENSA TION

in bruises and considerable pain but no disability and his regular
earnings have continued. An award denying compensation was affirmed on the ground that the evidence failed to establish loss of
earning capacity.
In Anderson v. Martin,12s after the claimant was hospitalized as
the result of a work-connected injury, the employer ordered the hospital to move him from a private room to a ward. Claimant refused and
left the hospital. In a compensation proceeding it was held that
whether an employee requires a private room is a medical question
which could not be determined by the board and a refusal to pay
compensation based on failure to accept medical treatment was justified only when the treatment was ordered by the board. In Armour
and Company v. Youngblood,12 9 the court again repeated the three

methods by which an employer or insurance carrier can voluntarily
and properly cease paying the employee compensation which has been
provided for in an agreement or order by the boardla 0
128.
129.
130.

107 Ga. App. 309, 130 S.E.2d 174 (1963).
107 Ga. App. 505, 130 S.E.2d 786 (1963).
Such discontinuance is proper when one of the following instruments is available: (1) a final settlement receipt or other like agreement between the parties changing the terms of the original agreement approvcd by the board;
(2) evidence that the statutory amount, or the amount called for under the
agreement, has been paid in full; or (3) an order of the board changing or

allowing discontinuance of the compensation.

