
TRUSTS, WILLS g ADMINISTRATION OF ESTATES

By BOB REINHARDT*

Although estates received less attention from the legislature and the
courts during this survey period, some questions of interest and im-
portance to the reviewer of recent developments in this field were
decided. The cases are again assembled under the headings of (1)
Trusts (2) Wills and (3) Administration of Estates.

LEGISLATION

Only two acts were enacted by the General Assembly in 1963 af-
fecting estates. The statute1 authorizing payment of up to $1,000.00
in wages of deceased employees to certain survivors without admin-
istration upon their estates was rewritten to include the state, political
subdivisions, individuals and partnerships among the covered em-
ployers.

2

Executors, administrators, guardians, trustees, custodians and other
like fiduciaries holding trust funds are now authorized by statute to
invest in certain real estate loans which are insured under the Na-
tional Housing Act.3

DECISIONS

1. Trusts: A review of cases involving trusts always demonstrates
the desirability for carefully prepared written agreements where the
legal title to property is to be placed in one person with the bene-
ficial interest in another.

Three decisions rendered during the survey period upon implied or
constructive trusts illustrate how the (1) trustee, (2) beneficiary and
(3) third parties can be adversely affected by the absence of such an

agreement. In Varellas v. Varellas,4 the purchase of land by a partner
with partnership funds created an implied trust i.n favor of the other

partners. The equitable interest of one of the "other" partners was
not divested by making a quitclaim deed to the purchasing partner
without consideration and solely to facilitate a loan to the firm, but it
was observed that he (the other partner) would be estopped to assert
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1. GA. CoM ANN. §66-103.
2. Ga. Laws, 1963, p. 434.
3. Ga. Laws, 1963, p. 479.
4. 218 Ga. 125, 126 S.E.2d 680 (1962)
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such interest against a third person without notice. In West v. Down-
er,5 an attempt by the alleged beneficiaries to establish an implied
trust failed because the petition disclosed that the alleged trustee did
not hold the property in his individual capacity and failed to allege
that such property was held for the benefit of the plaintiffs. In Dunn
v. Caylor,6 the purchase of land by a widow in her name with the
children's portion of funds received in settlement of a claim for the
homicide of the husband and father created an implied trust for the
benefit of the children and entitled her to convey the property to
them free from the claims of her creditors. A verdict setting aside
a deed from the mother to the children was reversed because she was
not permitted to prove, as an affirmative defense, that the property
was purchased with funds which she held for the benefit and use of

the children. Although this question arose out of a tort action against
the mother, the court applied an old decision 7 involving an extension
of credit to a trustee who held title to property and represented her-
self to be the owner thereof, in which it was held:

Such an extension of credit to a wrongful holder of pro-
perty cannot prevent the rightful owners, who have not par-
ticipated or acquiesced in the transaction, and who have done
nothing to mislead the creditor as to their rights, from get-
ting the legal title free from the equity of the creditor.
These beneficiaries were infants, and against them no such
conduct or acquiescence could be charged.

A devise of the residue of an estate to five trustees to establish and
maintain a home for indigent colored people sixty years of age or

older residing in Augusta, 'Georgia, authorizing the trustees to furnish
living quarters, food, laundry and bed-linen to selected beneficiaries,

was approved as a proper subject for s and sufficiently definite and

specific to meet the requirements of, a charitable trust.9

The construction of two inter vivos trusts resulted in a well con-
sidered opinion'0 by the Supreme Court applying established prin-
ciples to determine the governing law when affected parties are non-
residents. The court applied the laws of Georgia to determine those
persons who come within the meaning of the term "children" of the

life beneficiary. Erskinc v. Klein" involved the construction of a will

5. 218 Ga. 235, 127 S.E.2d 359 (1962).
6. 218 Ga. 256, 127 S.E.2d 367 (1962).
7. Dodd & Co. %. Bond, 88 Ga. 355, 14 S.E. 581 (1891).
8. GA. CODE ANN. §108-203.
9. GA. CODE ANN. §108-201.

10. King %. King, 218 Ga. 534, 129 S.E.2d 147 (1962).
11. 218 Ga. 112, 126 S.E.2d 755 (1962).
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and an inter vivos trust agreement. A devise of property by the testa-
tor to his daughter for life which provided:

• . . at her death to go to and become the property in fee
simple, of her children who survive her and the descendants
of any child or children of hers who may not survive her...
but no descendants, except those in life at the death of my
daughter shall share in said property ...

created a life estate for the daughter and contingent remainders for
her children, because the interest of each child was contingent upon
his surviving the life tenant. The life tenant and all contingent re-
maindermen later conveyed the property to trustees for stated purposes
for fifty years with a provision that, at the termination of the trust,
the property would be sold and the proceeds distributed to the grant-
ors or their descendants entitled thereto at that time under the will
and the rules of law governing inheritance from such descendants.
After the death of the life tenant, one of the contingent remainder-
men devised her share of the trust property to the plaintiffs who then
filed an action for declaratory judgment as to the validity of the
trust and their devise of an interest therein. The life estate and con-
tingent remainders, as alienable interests, were held to be proper
subjects for a trust, and the agreement did not create a perpetuity be-
cause the rule does not apply to reversions. The devise of the con-
tingent remainderman was upheld because her interest became ab-
solute when the trust became executed upon the death of the life
tenant.

Mrs. Lucy C. Carnegie, a resident of Pennsylvania, devised Cumber-
land Island to testamentary trustees and provided that:

• ..the trust shall then terminate and the whole or any part
thereof remaining unsold shall be vested, but not before, ab-
solutely, in such persons and for such estates and proportions
as would take the same under the intestate laws of the State
of Pennsylvania had I died intestate possessed thereof, and
all of my named children had survived me and died in-
testate.

In actions by the widow of a grandson of the testatrix 12 and the
testamentary trustee13 the court held that the widow had no interest
in the property because the remainder interests did not vest until
the trust terminated after the death of her husband, and applied, as
the manifest intent of the testatrix, the laws of Pennsylvania in
force at the termination of the trust, to determine that an adopted son

12. Pence v. First Nat'l. Bank of Brunswick, 218 Ga. 592, 129 S.E.2d 780 (1963).
13. Carnegie v. First Nat'l. Bank of Brunswick, 218 Ga. 585, 129 S.E.2d 780 (1963).
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of a grandson of the testatrix was entitled to a remainder interest in
the trust property. The rule that Georgia laws control the disposition
of Georgia property and that a will is construed under the law in
effect at the testator's death yielded to the clear expression of the
testator's intent for the laws of Pennsylvania in effect at the termina-
tion of the trust to be applied as a formula to identify the remainder-
men.

The absence of a clear manifestation of the intent of the testator
in another testamentary trust led the court to apply established rules
of construction in Lanier v. Lanier14 with results in some respects
opposite to the decision involving Mrs. Carnegie's will. Provisions
in Mr. Lanier's will that:-

Upon the death of my wife and the death of my son
and the death or remarriage of his widow, if any survive him,
I desire that my estate be distributed equally, share and share
alike, among the children of my son, ...

And:

If any of my son's children shall not be living at the time
provided for the distribution to them of my estate as afore-
said, the share which would have gone to such child, if living,
shall be distributed to the lawful issue of such child, pro-
vided, however, that if such child should have died leaving
no lawful issue, then that portion of my estate which would
otherwise have been paid to such child shall be distributed
equally among my son's other children or descendants of
children per stirpes.

were construed to give his grandchildren living at the time of his
death vested interests subject to being divested if they were not living
at the time of distribution and subject to open to take in grand-
children born after his death. The rule against perpetuities was held
inapplicable to the remoteness or enjoyment, because the interests
were vested, but nullified the condition limitation subsequent as to
afterborn grandchildren who upon birth would acquire vested in-
terests not subject to divestment.

2. Wills: The validity of probate was the issue in five cases decided
during the survey period. In Lane v. Beacharnp,15 the propounder
was estopped from asserting the judgment of probate on the grounds
that the will was probated without proper proof because he failed to
show that such probate was not due to his own ignorance and lack
of diligence. In West v. Downer,'6 the heirs were estopped to deny

14. 218 Ga. 137, 126 S.E.2d 776 (1962).
15. 106 Ga. App. 769, 128 S.E.2d 370 (1962).
16. 218 Ga. 235, 127 S.E.2d 359 (1962).
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the validity of the will or probate thereof because they were sui luris
and had, with full knowledge of all facts, agreed by written contract
to the probate. A verdict was directed in favor of the will in Craw-
ford v. Crawford17 and against a caveat alleging undue influence,
fraud, misrepresentation and mistake of fact. There the Supreme Court
prescribed the measure of proof required to support each of these
grounds. The disposition of property is an indispensible requisite to
a valid will,' 8 and the death of the sole legatee without lineal heirs,
before the testator, nullifies his will and demands denial of probate. 19

The basic rules for proper execution of a will were restated in Thorn-
ton v. Hulme.20 That

the attesting witnesses must sign in the presence of the testa-
tor,

the testator must either sign in the presence of the attesting
witnesses or acknowledge his signature to each of them in
whose presence he did not sign,

the witnesses need not sign in the presence of each other.

Established rules regarding monomania 2 ' and mistake of fact as to
existence or conduct of an heir 22 were applied to affirm the judgment

directing probate.
The Supreme Court was called upon in two cases to provide di-

rection for executors by construing the dispositive provisions of wills.
In Chamblee v. Guy,23 a bequest to the widow of any automobile I

may own at the time of my death was construed to include two cars,
one of which was used primarily by his wife and the other by him-
self, free and clear of bills of sale to secure outstanding debts there-
upon. A devise of "unencumbered fee simple title" of described pro-
perty to her "for and during her natural life, with remainder over
upon her death to my daughters," was found so inconsistent that the
latter prevailed and the widow received a life estate free from the
payment of any debts due thereon. In Strother v. Kennedy,24 a devise
of more than one-third of an estate to charity was upheld, over the
objections of the widow and one who claimed to be a virtually
adopted son. The statutory limitation on charitable devises 25 is not

made in the public interest, but only for the protection of widows

17. 218 Ga. 369, 128 S.E.2d 53 (1962).
18. GA. CODE ANN. §113-101.
19. Lawson v. Hurt, 217 Ga. 827, 125 S.E.2d 480 (1962).
20. 218 Ga. 480, 128 S.E.2d 744 (1962).
21. GA. CODE ANN. §113-204.
22. GA. CODE ANN. §113-210.
23. 218 Ga. 56, 126 S.E.2d 205 (1962).
24. 218 Ga. 180, 127 S.E.2d 19 (1962).
25. GA. CODE ANN. §113-107.
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and children. In this case, the widow was excluded from the will by
taking a year's support and dower, instead of under provisions ex-
pressly made in lieu thereof, and it was held that a virtually adopted
child is not one of the persons enumerated in the statute and cannot
invoke its provisions.

A provision that:

In the event that any beneficiary under any will shall bring
any action in any Court to contest the validity of my will or
of any provision thereof any bequest or benefit set out in my
will in behalf of such beneficiary shall be revoked and re-
scinded and the share of such beneficiary shall go pro rata
to the remaining beneficiaries.

was held to be a valid condition in terrorem with limitation over 26

and the testator's son forfeited his share of the estate by bringing an
action for judgment declaring the will invalid. 27

3. Administration: In Brady v. Brady,28 the widow, who had ac-
cepted a legacy under the will in lieu of a year's support, later ap-
plied for a year's support and offered to give credit on the amount
awarded for the amount of the legacy received. The Court of Appeals,
after determining from uncontradicted evidence that the election was
made by the widow to her detriment in ignorance of her rights and
the value of the estate, held that negligence in not discovering her
rights would not bar her claim for a year's support where rights of
third persons (other than legatees under the will) were not affected.
In another year's support proceeding, 29 it was held that the minor
child had no interest in a year's support applied for and set aside
to the widow alone, and the child was not barred from obtaining
a separate portion of the estate for his support. Inasmuch as the In-
ternal Revenue Service only approves, as a part of the marital deduc-
tion, allowances made for the widow alone, this decision indicates
that separate allowances should be applied for in appropriate cases
even when the minors are children of the widow.

An attempt by the widow of a testamentary guardian to recover
from his successor for services performed for the ward and money
furnished to repair and enhance the value of property in which
the ward had a life estate failed because the plaintiff had the consent
of the guardian and did not have the approval of the ordinary or
judge of the superior court. The testamentary powers of the guard-
ian to "manage the lands for the benefit of the ward" did not give

26. GA. CODE ANN. §113-820.
27. Supra, n. 14.
28. 107 Ga. App. 52, 129 S.E.2d 82 (1962).
29. Gale v. Stewart, 105 Ga. App. 767, 125 S.E.2d 694 (1962).
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authority to create a debt binding upon the estate even for services
in the category of necessaries without approval of the ordinary or
judge of the superior court. Since the services and money were ad-
vanced upon the request and with the approval of the guardian, the
plaintiff was unable to collect under the statutes providing for pay-
ment for necessaries the guardian fails or refuses to furnish.30 In
Fuller v. Weeks, 31 a guardian was held liable to the estate of the
ward for paying funds to the ward's daughter, pursuant to a void
judgment, for support allegedly furnished by the daughter. Reliance
on statements of the ordinary and others who were directly or in-
directly interested in transferring funds from the estate of the ward
to the estate of the daughter, without a personal investigation to de-
termine if such support was in fact furnished and the ward legally
bound therefor, was a failure to exercise such care and diligence as
would exonerate the guardian. The decision is founded upon the
principle that a guardian is without authority (with or without court
approval) to pay the debts of a third person with the funds of the
ward, and is liable even though the ward, after restoration of sanity,
acknowledges receipt of all funds due.

Alleged irregularities (without any showing of fraud) in the ad-
ministration of the estate in Hartford Accident & Indemnity Company
v. Cohran3 2 was sufficient to revoke a discharge previously granted
to the administrator and reopen the estate for all purposes. A verdict
for $401.37 was directed against the administrator because he sold a
note in the amount of $1701.37 for $1300.00, without complying with
the statutory requirements for compromising doubtful debts. He will
also be required, upon a new trial, to justify the payment of sales
commissions and audit fees as reasonably necessary to the prudent
administration of the estate.

A plea of estoppel was sustained in Saffold v. CheathaM,33 to an
action by an executor to enforce an alleged oral contract of employ-
ment with testator to manage properties of the estate, upon the
grounds that an executor cannot assert a position contrary to the will
nor maintain an action at law against his co-executors.

MISCELLANEOUS

An action by a surviving brother against the administrator for
services rendered to the intestate, an invalid, was dismissed upon de-
murrer because the petition disclosed that the agreement was with,

30. Greer v. Greer, 218 Ga. 416, 128 S.E.2d 51 (1962).
31. 105 Ga. App. 790, 125 S.E.2d 662 (1962).
32. 106 Ga. App. 14, 126 S.E.2d 289 (1962).
33. 106 Ga. App. 377, 127 S.E.2d 52 (1962).
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and the services had been rendered by, the plaintiff's wife who, as
the person in whom the legal interest in the contract was vested, was
the only proper party-plaintiff, and an obligation to pay for accepted
services will not be presumed or implied between near relatives. 34

In Oliver v. Irvin,35 an application for processioning was dismissed
because the applicant, a life tenant, did not join his remaindermen
who, said the court, are necessary parties to the proceeding and should
have been joined either as applicants or defendants so that they
would be bound by any judgment ultimately entered in the case,
because:

A vested remainderman in lands has a present estate or in-
terest therein which has the character of absolute owner-
ship, . . .and though the enjoyment of the interest is post-
poned to the future, it is, nevertheless, a present interest
which may be sold by conveyance devised by will or levied
on and sold under process.

A question arises from this decision as to whether the holder of a
life estate, also an alienable present interest, 36 can have his lands
surveyed by processioning without the voluntary cooperation of the
remaindermen since the statute only provides for notice to the owners
of "adjoining lands." 37

CONCLUSION

The troubles that developed for trustees, executors, administrators
and guardians in these decisions explain the ever increasing number
of cases where fiduciaries apply to the courts for guidance and di-
rection and the consequent protection. It will readily be seen, how-
ever, from a review of these decisions that, although the courts rea-
sonably adhere to the established rules of construction, the dispositive
intent of the testator is paramount and should be clearly expressed.

34. Tanner v. Tanner, 106 Ga. App. 270, 126 S.E.2d 838 (1962).
35. 105 Ga. App. 844, 125 S.E.2d 695 (1962).
36. GA. CODE ANN. §§85-604, 609.
37. GA. CODE ANN. §85-1605.
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