
TORTS

By G. GERALD KUNES*

STATUTES

The 1963 session of the General Assembly did not enact any new
statutory responsibility covering the tort field; however, there are some
acts which were enacted in 1963, which indirectly apply to the field of
torts.

GA. LAWS, 1963, P. 588

One act lowered the amount of property damage or personal injury
from $100.00 to $50.00, as being the necessary amount to place into
operation the Financial Responsibility Law and requires a minimum
security deposit of $500.00, and extended the time within which a
claimant may commence an action to collect a deposit from one year
to two years.

GA. LAWS, 1963, P. 643

Another act provided a procedure whereby insurance companies
may settle claims arising under a liability insurance policy against
their insured without prejudicing their insured's rights to pursue their
own claim for damages.

GA. LAWS, 1963, p. 376 AND 378

Two acts provided that non-resident motor carriers and non-resident
motor common carriers maintain an agent for service within this
State. If no agent is named, the Secretary of State shall be agent for
service. This act also provides that the cause of action may be main-
tained in any county where the cause of action arose, even though no
agent is available for service in such county, by serving the agent with
a second original.

i\'IALPRAcTICE

The only malpractice case reported during the time covered by this
survey was the reappearance of Porter v. Patterson and Emory Univer-
sity v. Porter, 103 Ga. App. 752, 120 S.,Ei.2d 668 (1961), which had
previously been reported in last year's survey.

*Practicing Attorney, Tifton, Georgia. Member of the Georgia Bar.
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MERCER LAW REVIEW

The latest appearance of this action,' brought by next friend of
an infant against a hospital and the attending physician, held that
the cause of action against the hospital was stated, but because the
nurse, an employee of the hospital, actually placed the infant in the
incubator, no cause of action was stated against the doctor. In this
case the infant child was prepared by nurses, who were employees of
the defendant hospital, for a blood change-over operation to be per-
form by the defendant physician. The child was strapped in the in-
cubator with her foot touching a 150 watt bulb placed therein to pre-
heat the incubator. The cover was then placed over the incubator and
the doctor then proceeded with his operation, without looking to see
whether the employees of the hospital had properly performed their
"mere administrative or clerical duties," which did not require the
supervision or specialized technique of a skilled physician, and which
duties were not performed under the direct supervision of the attend-
ing physician.

The holding in this case is subject to criticism because any physi-
cian who was performing a serious operation such as changing the
blood of an infant child, in order to use the required skill and care
in performing the operation, would of necessity have to view the con-
dition and reaction of the patient during the process of the blood
change-over. While it is true that the act of the hospital employees
was the first negligence which contributed to the proximate cause of
the injury, the failure of the physician to view the child during the
course of the operation would likewise be negligence contributing to
the injury.

Judge Russell, in a special concurrence, recognizes the dangers which
lay in this decision, and the petition evidently contained no allega-
tion that the failure to observe the child during the course of the
operation was not alleged as a failure to exercise such care and skill
as is required by code section 84-924.

CARRIERS

One of two cases covering carriers was Buice v. Atlanta Transit
System, Inc.,2 which was an action by a trolley passenger against the
carrier for injuries sustained in a truck-trolley collision, and it was
held that the truck driver was negligent, even though the trolley
operator ran a red light, if the truck driver, in the exercise of or-
dinary care, could have stopped his vehicle before entering the in-
tersection and colliding with the trolley. The court held that these

1. 107 Ga. App. 64, 129 S.E.2d 70 (1962).
2. 105 Ga. App. 795, 125 S.E.2d 795 (1962).
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circumstances of proximate cause and concurrent negligence are
best left to the jury.

The other carrier case held that the transit company was liable to a
passenger injured by a stone which another passenger had thrown be-
cause of an argument with the driver at a bus stop. Savannah Transit
Company v. Odum.3

SLIP AND FALL

In Robinson's Tropical Gardens, Inc. v. Sawyer,4 it was held that
constructive knowledge of water on worn marble steps that had ac-
cumulated dance floor wax stated a cause of action against the de-
fendant owner of the dance hall.

In Findlay v. Lipsitz,5 it was held that a cause of action was stated
against a store owner for injuries sustained by a salesman selling
electrical fixtures and accessories, who fell while using an allegedly
defective ladder furnished by owner to salesman who was replacing
bulbs in the store from the owner's stock.

The Court of Appeals denied recovery in a slip and fall case which
alleged that slippery substance contained in water coming from de-
fendant's roof and flowing across alley-way was "not discernable by
observation and the exercise of ordinary care under the circumstances."
Judge Frankum correctly observed that if such was the case, no one
could have discovered the substance and therefore, the defendant
had breached no duty of care owed to the plaintiff. Home Federal
Savings & Loan Ass'n. v. Hulsey.6

In an interesting case a nine-year-old child fell in a supermarket.
There was no demurrer filed on the ground that the allegations in the
petition, showed that the child did not observe due care or could have
avoided the injury by the exercise of such care. The court held that it
was a jury question whether the child had sufficient capacity at the
time of the accident to know the danger and to observe due care for
its own protection. Cobb v. Big Apple Supermarket of Columbus,
Inc.

7

3. 105 Ga. App. 740, 125 S.E.2d 538 (1962).
4. 105 Ga. App. 468, 125 S.E.2d 131 (1962).
5. 106 Ga. App. 24, 126 S.E.2d 299 (1962).
6. 106 Ga. App. 171, 126 S.E.2d 541 (1962).
7. 106 Ga. App. 790, 128 S.E.2d 536 (1962).

A different rule would apply had a demurrer been filed and overruled. In
this event the court, as a matter of law, determines prima facie that the child
did not have sufficient knowledge or capacity to know what was due care.
By invoking the analogy of the criminal law the courts hold that the pre-
sumption is that the child did not know or did not have sufficient capacity
to know. Rhodes v. Ga. R.R. Co., 84 Ga. 320, 10 S.E. 922 (1889).
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MERCER LAW REVIEW

In Stowe v. Gallant-Belk Co.,8 it was held that plaintiff's right to

recovery was controlled by res ipsa loquitur (a rule to be applied by

the jury and under Georgia Law, an evidentiary rule), in that the

petition alleged that the fall was unusual and extraordinary and did

not allege any negligence on the part of the defendant, and under

these circumstances the doctrine of res ipsa loquitur could not aid the

pleadings.
Lunsford v. Childs,9 'denied a householder's cause of action against

a contractor who caused sawdust to accumulate on householder's floor

upon which she fell.

In Norwood v. Belk-Hudson Co. of Valdosta,10 where a plaintiff

slipped on boiled particles of peanuts and hulls on a stairway, the

court denied recovery on the basis that it was not alleged that either

the defendant or its employees had placed the slippery substance on the

steps.
And finally, in Hicks v. MHA, Inc.," the court held that owners

of shopping centers owed the duty of using ordinary care to invitees

in the parking lot, even though plaintiff intended to patronize a

store owned by defendant's lessee rather than by defendant.

GENERAL LIABILITY

In Malone v. Lombard Ponds, Inc.,12 the Court of Appeals held that

operator of a swimming beach was not negligent in permitting a rut

to exist at the water's edge, or in failing to give warning of uneven

condition of the beach, or to light the beach, and operator was not

liable to a patron who stepped in rut and fell at a time when it was

too dark for her to see where she was stepping.
In the case of Starland Dairies, Inc. v. Evans,13 it was held that a

horse and wagon left unattended on a public street while the driver

delivered milk in apartment buildings constituted an attractive nui-

sance and the owner would be liable for injuries to children who

fell therefrom.
In Benefield v. McDonough Const. Co. of Georgia,14 the Court of

Appeals held that where the number of persons employed by a con-

tractor are not shown, an employee of the sub-contractor would not

be barred by the Workmen's Compensation Act from suing the con-

tractor for an injury received on the job site. In this same case a

8. 107 Ga. App. 80, 129 S.E.2d 196 (1962).
9. 107 Ga. App. 210, 129 S.E.2d 398 (1963).

10. 107 Ga. App. 278, 129 S.E.2d 810 (1963).
11. 107 Ga. App. 290, 129 S.E.2d 817 (1963).
12. 105 Ga. App. 848, 125 S.E.2d 697 (1962).
13. 105 Ga. App. 813, 125 S.E.2d 682 (1962).
14. 106 Ga. App. 194, 126 S.E.2d 704 (1962).
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strong dissent was filed by Presiding Judge Felton and concurred in
by Presiding Judge Nichols. The majority opinion held that addition
of allegations of fact by way of amendment showing proximate cause
and charging the defendant with negligence were not sufficient addi-
tions to state a cause of action. This case had been to the Court of
Appeals before as McDonough Const. Co. v. Benefield, 104 Ga. App.
367, 121 S.E.2d 665, and before the remittitur was filed in the first
case, the plaintiff amended and set up the allegations of proximate
cause which were deemed lacking in the first appearance and the dis-
sent attacks the sustaining of the general demurrer after such amend-
ment.

The case of Wright v. The Concrete Co.15 held that it was re-
versible error for the trial court to charge in effect that, if the jury
should find that the plaintiff had placed himself in a dangerous po-
sition and would not have been injured if he had not been in that
position, he could not recover even though he was struck as result of
defendant's negligence, for there was no duty on plaintiff to anticipate,
in addition to normal risks of the position which he had assumed,
the additional risk of negligence on the part of another.

The Court of Appeals allowed a customer to recover for negligent
stacking of cans in a display in the defendant's store. Winn-Dixie
Stores, Inc. v. Fredericks.a6

In the case of Young v. Blalock Hauling Co., 17 a case of first im-
pression in Georgia, it was held that in absence of actual knowledge
of a dangerous condition existing in the premises, a gasoline hauling
company is not liable for damages to a third person when gasoline
vapors are emitted from storage tanks and explode causing injury to
others and that the hauling company is under no duty to make an
inspection of the premises prior to dumping the gasoline into the
storage tanks.

In Herring v. Lama, 1 Judge Eberhardt reversed the sustaining of
a general demurrer and held that a cause of action was stated against
the parents of a ten-year-old who ran over a minor plaintiff's foot
with a riding power mower on the defendant's lawn in the presence of,
with the consent of, and under direction of the defendant mother, al-
legedly acting as co-defendant father's agent.

In Fuigham Industries, Inc. v. Pollard Lumber Co., 19 a case against
a resident defendant and a non-resident defendant, the court held

15. 107 Ga. App. 190, 129 S.E.2d 351 (1962).
16. 106 Ga. App. 732, 128 S.E.2d 542 (1962).
17. 106 Ga. App. 590, 127 S.E.2d 689 (1962).
18. 106 Ga. App. 91, 126 S.E.2d 454 (1962).
19. 106 Ga. App. 49, 126 S.E.2d 432,(1962).
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that a charge was erroneous if it instructed the jury that if they re-
turned a verdict for the plaintiff they must find "against both of the
defendants" on the theory that under the evidence the jury could have
returned a verdict for the plaintiff against the resident defendant
alone. The court in its opinion emphasized that where there is a resi-
dent defendant and a non-resident defendant, great care should be
given by the court to explain to the jury the various verdicts which
under the law can result.

In Carroll Electric Membership Corp. v. Simpson,20 the plaintiff was
denied the right to recover when he attempted to throw a highly
charged television antenna lead-in wire out of the reach of children
and received injuries from a high voltage shock, because in doing so
he was not exercising ordinary care for his own safety and his negli-
gence was the proximate cause of his injuries. The decision does not
show in what proximity the children were to the dangerous wire which
the plaintiff became involved with, and therefore, the court evidently
did not consider the doctrine of emergency. This decision is based
on the plaintiff recklessly testing a known and obvious danger.

In another case, the Court of Appeals denied recovery against a fuel
oil seller for damages allegedly sustained because the seller failed to
follow instructions as to delivery and placed oil in disconnected stor-
age tank from which oil drained onto a building floor, and held that
the evidence did not demand a verdict for the plaintiff. Burns v. Mc-
Lucas.

21

The Court of Appeals held that a petition alleging that the plain-
tiff was invited upon the premises for the purpose of picking up a bag
of cement and was injured when some other bags of cement fell upon
him and injured him in defendant's warehouse stated a cause of ac-
tion. Davis v. Harrell Concrete Products, Inc.22

The court also approved a cause of action by a customer in a store
for injuries suffered when a twelve foot roll of linoleum fell and struck
him, even though the roll had been placed on a seven inch diameter
base and stood for several days in such position before falling and
striking plaintiff. Parsons Inc. v. Youngblood.2 3

In Floyd v. Morgan,24 it was held that failure to complete instal-
lation of wires to electrodes in furnace and failure to discover and
correct the faulty installation causing the oil furnace to explode in-
juring the plaintiff, stated a cause of action.

20. 106 Ga. App. 29, 126 S.E.2d 310 (1962).
21. 106 Ga. App. 102, 126 S.E.2d 309 (1962).
22. 105 Ga. App. 785, 125 S.E.2d 699 (1962).
23. 105 Ga. App. 583,125 S.E.2d 518 (1962).
24. 106 Ga. App. 332, 127 S.E.2d 31 (1962).
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And finally, under cases of general liability, in Davis v. General
Gas Corp.,25 a suit for injury to plaintiff's minor child whose clothing
caught fire from an allegedly defective gas heater, it was held that the
gas company was not liable in the absence of actual knowledge on
its part of the defective and dangerous condition of the heater, but
that the petition charging the landlord with knowingly installing
a defective gas heater stated a cause of action.

GUEST CASES

In Taturn v. Pruitt,26 it was held that while violation of a city
speed ordinance constitutes "negligence per se," it does not consti-
tute "gross negligence."

In Baynes v. McElrath,27 Chief Judge Felton, in a fine decision,
held that where there is an agreement under which passenger and
defendant alternately drove each other to and from work in their
own automobiles, the passenger was an "invitee" and the operator
of the automobile owed the passenger the duty of ordinary care.

The Supreme Court held, in Ferguson v. Gurley,28 that a person
paying $5.00 per week for the privilege of riding to work was a
passenger to whom the driver owed the duty of ordinary care and
that the family purpose doctrine applied where the owner's wife
was using said automobile to drive the passenger and herself to
work, even though the owner did not receive any of the revenue
from the trips or from his wife's work, and that when an oncoming
automobile was on the wife's side of the road, she had a duty to
turn right to avoid the collision. Chief justice Duckworth joined
Justice Candler with regard to the family purpose doctrine appli-
cation to this case.

In Dunn v. Caylor,29 the Supreme Court reversed a judgment
for the plaintiff, who was a guest in a vehicle owned by the de-
fendant and driven by her son who was in the service, and reversed
the finding that a deed should be set aside by which defendant
conveyed certain realty to two minor dauohters, which she had pur-
chased with a portion of her husband's death settlement and granted
a new trial to the defendant allowing her to set up an affirmative
defense and show that the minor children were entitled to a portion
of her late husband's estate. The court also held that the family
purpose doctrine did apply when the son, who was in the service,
was driving the automobile.

25. 106 Ga. App. 317, 126 S.E.2d 820 (1962).
26. 107 Ga. App. 172, 129 S.E.2d 388 (1962).
27. 106 Ga. App. 805, 128 S.E.2d 348 (1962).
28. 218 Ga. 276, 127 S.E.2d 462 (1962).
29. 218 Ga. 256, 127 S.E.2d 367 (1962).
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GUEST-BICYCLE

In Bennett v. George,30 the Court of Appeals held that instructions
stating that a bicycle passenger must exercise due care for his own
safety and cannot close his eyes to known or obvious dangers and treat
himself as dead freight was error justifying grant of new trial, in ab-

sence of evidence that the passenger had so closed his eyes or treated
himself as dead freight. Instructions stating that a bicycle passenger
must exercise due care for his own safety and cannot close his eyes to
known or obvious dangers and treat himself as dead freight was error
justifying grant of new trial, in absence of evidence that plaintiff pas-
senger had so closed his eyes or treated himself as dead freight, and
in view of testimony that he had told the bicycle operator of de-
fendant's approaching automobile.

AUTOMOBILE CASES

The Court of Appeals held, in Robertson v. Johnson,31 that the evi-
dence was insufficient to present a question for the jury as to whether
defendant was negligent in failing to give a proper signal of his
intention to stop where no testimony was presented by anyone in
a position to state definitely whether defendant's brake lights went

on at the time he stopped his vehicle.
In Blanton v. Doughty,32 it was held that whether defendant school

bus driver was negligent in entering highway, or whether plaintiff
motorist failed to exercise ordinary care in avoiding the bus after it
had entered the highway, were jury questions.

In Patillo v. Thompson,33 it was held that litigant in negligence
action has qualified right to obtain information as to opposing party's
insurance coverage for purpose of purging jury. Also held, first im-
pression in Georgia, that the fact that jurors agree after very short
consideration, or even without leaving jury box, raises no presumption
that verdict is illegal.

Where there was no stop sign or other traffic control device at an
intersection and defendants' truck entered from the plaintiff motor-
ist's right prior to or approximately the same time as the automobile
of the plaintiff, the truck had the right of way. Phillips v. Reece.34

In Law v. Mcintyre,35 the Court of Appeals reversed a motorist's
action for damages sustained when her automobile, making a left

30. 105 Ga. App. 572, 125 S.E.2d 122 (1962).
31. 107 Ga. App. 61, 129 S.E.2d 358 (1962).
32. 107 Ga. App. 91, 129 S.E.2d 376 (1962).
33. 106 Ga. App. 808, 128 S.E.2d 656 (1962)
34. 106 Ga. App. 779, 128'S.E.2d 370 (1962).
35. 106 Ga. App. 723, 127 S.E.2d 925 (1962).

[Vol. 15



hand turn at intersection, was struck by defendant's following auto-
mobile, and held that jury questions were presented as to whether
either or both parties were negligent, and, if the latter were true,
whether plaintiff motorist in exercise of due care might have avoided
negligence of defendant, and it was error not to charge that plaintiff
motorist could not recover if by exercise of ordinary care she could
have avoided the consequences caused by defendant's negligence.

In Poppell v. Smutney, 36 the Court of Appeals held that one who
is not violating law has no -duty to anticipate that it will be violated
by another.

In Globe Motors Inc. v. Noonan,37 an action arising out of an auto-
mobile collision, it was held that loss of earnings in form of profits
can be recovered only if loss is free from uncertainty and specula-
tion. Also held that in pleading special damages resulting from loss
of earnings in form of profits, sufficient facts should be alleged to
show definitely that profits would have occurred except for injury.

Family purpose doctrine may not be prima facie established by mere
proof of ownership in parent and proof of fact that member of fami-
ly operated vehicle. Brown v. Porto.38

In John .J. Woodside Storage Co. v. Reese,39 the Court of Appeals,
in reversing, held that the argument of plaintiff's counsel which re-
ferred to the great financial difference between the plaintiff and the
defendants and also to the defendants' ability to pay damages was so
prejudicial as to require a new trial.
E. L. Murdock v. Ledbetter-Johnson Co., 40 held that fact that con-

tractor had charge of resurfacing a highway under a contract with the
state highway board did not impose a duty upon contractor to post
warning signs of a dead-end intersection, a condition in existence
prior to time contractor embarked upon its work.

The only case under automobiles in the survey which is subject to
question is Cartey v. Smith,41 which was a rear-end collision where
the defendant had just previously been stopped for a red light behind
the plaintiff, and then followed the plaintiff to another traffic con-
trol device where the plaintiff stopped her car, and defendant col-
lided with the rear-end of plaintiff's automobile. The Court of Appeals
affirmed a verdict for the defendant based on his uncontradicted
testimony that "he was familiar with the flashing signal light, that
both cars had stopped at the red light prior to this flashing signal,

36. 106 Ga. App. 480, 127 S.E.2d 335 (1962).
37. 106 Ga. App. 486, 127 S.E.2d 320 (1962).
38. 106 Ga. App. 226, 126 S.E.2d 639 (1962).
39. 105 Ga. App. 602, 125 S.E.2d 556 (1962).
40. 105 Ga. App. 551, 125 S.E.2d 723 (1962).
41. 105 Ga. App. 809, 125 S.E.2d 723 (1962).
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that he knew when he left the red light that he was going to have
to slow down and that she was also going to have to slow down at this
flashing light which was located one-half block down the road, and
that she did bring her automobile to a slow stop at the second light,
but that when the defendant applied his brakes they just didn't hold
and he ran into the rear-end of her car." He testified further that
he was only going 10 to 15 miles per hour and that his brakes worked
perfectly before the accident and after the accident, and that at the
time of the collision his brakes worked like he did not have any brakes
at all, except that the pedal did not go to the floor. The danger in
this case lies in the fact that from here on out when a rear-end col-
lision occurs on a rainy day, all the defense attorney has to do is re-
quest a charge on accident and the defendant has two strikes on the
plaintiff. I cannot agree with this kind of justice.

MOTORCYCLE CASES

In Powers v. Pate,42 a collision case involving a motorcycle and
pickup truck, the Court of Appeals held that jury verdict in a case
involving the rule concerning comparative negligence cannot be set
aside on ground that amount awarded is inadequate.

In Sims v. Hoff,4 3 it was held that failure to comply with the pro-
visions of a valid law or ordinance which proximately results in in-
jury to complainant is negligence as a matter of law irrespective of
whether the statute involved is penal or merely prescribes a rule of
civil conduct.

RAILROAD CASES

All of the railroad cases covered by the survey resulted in the Court
of Appeals reversing the trial court.

In Underwood v. Atlanta 8c West Point R.R.,44 a case which has
been between the Supreme Court and the Court of Appeals almost as
often as the trains run between Atlanta and West Point, the Court
of Appeals finally held that code section 68-1663, which requires the
drivers of motor vehicles carrying fare paying passengers to stop, look
and listen at railroad tracks before crossing places an absolute duty
upon such drivers to do so. However, the duration of such stop and
whether it was made with the necessary prudence are matters for the
jury to consider in the light of all surrounding circumstances. The
Supreme Court in its decision (218 Ga. 193, 126 S.E.2d 785), held that

42. 107 Ga. App. 25, 129 S.E.2d 193 (1962).
43. 106 Ga. App. 626, 127 S.E.2d 679 (1962) .
44. 106 Ga. App. 467, 127 S.E.2d 318 (1962) .
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the railroad was within the class of persons for whose benefit section
68-1663 was enacted. Since decisions of the Supreme Court are bind-
ing on the Court of Appeals, the infallible logic of the Supreme Court
was accepted by the Court of Appeals with apparent reluctance.

In Charleston & Western Carolina Ry. Co. v. Heath,45 the Court of
Appeals reversed a judgment for injuries to a ten-year-old boy against
the railroad and held that the evidence disclosed that the sole proxi-
mate cause of the injuries was the failure of the bicycle's brakes to
hold when the rider attempted to apply them, and the failure to have
an automatic warning device or failure to sound the whistle had no
causal connection with the injury. The opinion also held that negli-
gence, to be a basis of recovery, must have been the proximate cause
of the injuries sued for. It is interesting to compare this decision with
the Cartey v. Smith case, supra, which was also a skid case resulting
in a rear-end collision. In the Cartey case, the defendant skidded and
it was held unavoidable. In this boy's case, they hold that his brake
failure precludes his recovery.

In Shuler v. Southern Ry. Co.,46 the Court of Appeals reversed the
trial court and held that verdict should not have been directed be-
cause evidence presented issues of fact as to whether raih'oad was
negligent in failing to clear obstructions to view of the crossing, in
not blowing a whistle or ringing a bell, in not having a warning de-
vice at the crossing, and in approaching the crossing at an excessive
speed, and as to whether plaintiff was guilty of contributory negli-
gence in not having discovered presence of the engine in time to stop.

PEDESTRIAN CASES

In Medlin v. Bickford,47 the Court of Appeals held that the petition
of a pedestrian who was injured when two automobiles approaching
from opposite directions collided while one was passing around de-
fendant's illegally parked vehicle stated cause of action against such
defendant for negligence in parking the vehicle in violation of a park-
ing ordinance. And in a decision written by the same division in the
same month, it held that a city ordinance, prohibiting parking except
next to curb to right of vehicle in direction in which it is headed,
was not designed to prevent obstructed view of motorists and pedes-
trians by parked vehicles, and violation of such ordinance by truck
driver, who parked on wrong side of street, was not negligence as to
pedestrian who was injured when hit by automobile of motorist after

45. 107 Ga. App. 23, 129 S.E.2d 92 (1962).
46. 106 Ga. App. 523, 127 S.E.2d 471 (1962).
47. 106 Ga. App. 859, 128 S.E.2d 531 (1962).
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walking out into street from behind back of truck. Backers v. Cedar-

town Coca Cola Bottling Co. 48 If these two cases don't muddy up the

waters of justice, I will be completely surprised!
In the case of Drum v. Shirey,49 it was held that the duty owed to a

four-year-old child is greater than that owed to a normal adult, and
that the jury was authorized in finding that plaintiff's four-year-old

son was capable of rendering valuable services, and jury was au-
thorized to find that value of his earning capacity would have in-

creased.

WRONGFUL DEATH CASES

The Court of Appeals held that negligence or want of due care on
the part of plaintiff or plaintiff's intestate is defensive matter which

should be affirmatively pleaded by defendant. Purcell v. Hil. 50

In reversing the trial court, the Court of Appeals held that the right
to recover for the wrongful death of plaintiff's son in an automobile
accident was a separate cause of action from plaintiff's right to recover

for her own personal injuries which were sustained in the same acci-
dent and the personal injury action was not abated by reason of the
pendency of the death action. Burns v. Brickle.51

In Johns v. Secress,52 the Court of Appeals held that the fact that

plaintiff's husband was guilty of negligence per se in entering inter-
section with through highway without stopping at stop sign would
not preclude jury from finding that defendant, who was allegedly
traveling at excessive speed on through highway before colliding with
automobile of husband, was also guilty of negligence and finding that
defendant's neligence was greater than that of husband.

In Beadles v. Bowen,53 it was held that negligence or breach of duty
is not to he anticipated, and, until contrary is shown, there is a
presumption that everyone obeys mandates of law and performs all
of his social and official duties. Also held that negligence of host
driver of automobile is not imputable to guest, unless guest has
some right or was under some duty to control driver's conduct.

In Beadles v. Smith,5 4 in reversing the trial court, Judge Eber-
hardt held that the failure of the city court to charge that there
could be no recovery for the death of the driver of the automobile
if he could, by the exercise of ordinary care, have avoided the con-

48. 106 Ga. App. 764, 128 S.E.2d 355 (1962)
49. 106 Ga. App. 699, 128 S.E.2d 92 (1962).
50. 107 Ga. App. 85, 129 S.E.2d 341 (1962).
51. 106 Ga. App. 150, 126 S.E.2d 633 (1962).
52. 106 Ga. App. 96, 126 S.E.2d 296 (1962).
53. 106 Ga. App. 441, 126 S.E.2d 254 (1962)
54. 106 Ga. App. 31, 126 S.E.2d 250 (1962).
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sequence of negligence of the driver of the tractor-trailer was re-
versible error, though there was no written request for such instruc-
tion.

MISCELLANEOUS CASES

There are several miscellaneous cases covered in the field of torts
in this survey. The only trover case which was affirmed allowed a
bank to recover an automobile which was conveyed to the bank by
the defendant by bill of sale as surety on a note. Carroll v. First
Nat'l. Bank of Barnesville.55

The other three trover cases all reversed the trial court.
In Klias v. Connley,5 6 the Court of Appeals reversed a judgment for

the daughter in which she recovered a tractor and a heifer from her
father, because the trial court refused to give a requested charge.

The Court of Appeals again reversed in Stephens v. Southern Dis-
count Co.,5 7 and held that even though defendant had been discharged

in bankruptcy, if the plaintiff had not proved his debt against the
defendant in bankruptcy court, they were not barred from asking
for a money judgment for the value of the property. The case was
reversed because the amount of the judgment was not supported by
the evidence.

The final trover case, Thompson v. Reese,58 held that a petition
of a suit in trover impliedly alleges plaintiff's damages in the amount
of value of the property sued for and reversed the trial court for
dismissing defendant's entire defensive pleadings on general demur-
rer.

In Doanes v. Nalley Chevrolet, Inc.,59 the Court of Appeals af-
firmed the sustaining of a general demurrer and dismissal of the
petition and held that a plaintiff seeking damages for material mis-
representation must allege not only that material misrepresentation
was made for the purpose of inducing him to act, but also that he
had a right to act in reliance on the misrepresentation and that he
did act to his injury.

In Hartridge v. Savannah News-Press, Inc.,60 the Court of Appeals
reversed the sustaining of a general demurrer in an action for libel
and held that whether a particular publication is libelous is a ques-
tion of fact for determination by a jury.

55. 106 Ga. App. 794, 128 S.E.2d 344 (1962).
56. 107 Ga. App. 163, 129 S.E.2d 364 (1962).
57. 105 Ga. App. 667, 125 S.E.2d 235 (1962).
58. 105 Ga. App. 826, 125 S.E.2d 726 (1962).
59. 105 Ga. App. 846, 125 S.E.2d 171 (1962).
60. 107 Ga. App. 274, 129 S.E.2d 536 (1963).
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In Bromley Jr. v. Bromley Sr.,61 the Court of Appeals reversed the
trial court and held that excluding a majority stockholder, by con-
verting his stock, from the right to operate and control a corporation
is an actionable tort. (Code section 3-105, 105-1207) ; and that one who
is wrongfully in control of the corporation through conversion of a
majority of the stock cannot discharge an employee maliciously with-
out being liable in tort.

And finally, reversing the trial court in Barnett v. Eubanks,62 it was
held that where a vendor and purchaser conspire to eliminate a real
estate broker and thereafter divide his commissions between them,
such facts give rise to a cause of action by the broker against the con-
spirators.

61. 106 Ga. App. 606, 127 S.E.2d 836 (1962).
62. 105 Ga. App. 749, 125 S.E.2d 571 (1962).


