
SECURITY TRANSACTIONS

By C. EDWARD HANSELL*

PERSONAL PROPERTY AS SECURITY

LEGISLATION

Act 202 (Ga. Laws 1963, page 276) amended GA. CODE section
67-117, relating to the procedure for the cancellation of mortgages. As
so amended, section 67-117 now provides as follows:

67-117. Any mortgagor, who may have paid off his mortgage,
may present the same to the clerk of the superior court of
the county or counties in which the same is recorded, together
with the order of the mortgagee or transferee directing that
the mortgage be cancelled, and such clerk shall record the
order across the face of the record or record said order in the
deed records of his county and refer on the page of the record
of said mortgage where said order is recorded and shall write
either across the face of the record of said mortgage or on the
page of said record the word 'satisfied' and the date of such
entry and shall sign his name thereto officially.

Act 158 (Ga. Laws 1963, page 188) amended the UNIFORM COi'-

MERCIAL CODE in several respects affecting personal property as se-
curity. A definition of "public sale," for instance, is provided in a
new sub-section to GA. CODE section 109A-1-201.1 A revised section
109A-9-310, "priority of certain liens, claims and rights," clarifies the
priorities between perfected security interests under the Code and
certain other liens, claims and rights which are enumerated in that
section. Section 109A-9-205 (4) (a) was revised to extend the ef-
fectiveness of an after-acquired property clause on crops from one to
seven years. Several other changes were made in Article 9 of the UNI-
FORM COMMERCIAL CODE with respect to the filing of financing state-
ments and the fees with respect thereto.

Act 307 (Ga. Laws 1963, page 366) is also pertinent. This Act pro-
vides that public sales shall be between the hours of 10 A.M. and
4 P.M., according to Eastern Standard Time.

DECISIONAL LAW

In Stephens v. Southern Discount Company,2 it was held that an ac-
tion in trover is not discharged in bankruptcy. The plaintiff sued in
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trover claiming title to certain property based on a bill of sale to se-
cure debt executed by the defendants. Defendant Stephens filed a plea
in bar alleging his adjudication in bankruptcy and subsequent dis-
charge. At the time this plea was supported by evidence of these facts,
but the defendant admitted possession of all the property described
in the bill of sale, except certain items which had been stolen. The
court rendered a judgment for the plaintiff, which had elected a
money judgment. A motion for a new trial on the general grounds
was filed, which was denied. The Court of Appeals held that no error
was committed in failing to sustain the plea in bar. In so holding, the
court made no reference to, and did not attempt to distinguish. Crystal
Laundry & Cleaners, Inc. v. Continental Finance 8c Loan Co.,3 which
is authority for the contrary position that a money judgment in a
trover action in dischargeable. However, in the Stephens case, it was
held that the trial court did err in denying the motion for a new trial,
for the reason that the evidence was insufficient to support the amount
of the verdict. The only evidence introduced by the plaintiff on the
question of value was the testimony of its agent, who, although an
expert, "was unfamiliar with the facts, and his testimony was not
based upon a hypothetical question authorizing him to give an opinion
as to value."

Nicholson v. Harrison,4 concerned a contest for priority in payment
between the holder of a bill of sale to secure debt on crops and a land-
lord. The holder of the bill of sale foreclosed it as a mortgage, and
placed the execution in the hands of the sheriff. Tenants of the de-
fendant in fi fa were notified that the crops, which were then being
gathered, were under levy, and like notice was given to mills to which
the crops were being transported for purpose of sale. However, no
actual seizure was made. Nor was any entry of levy made on the fi fa.
Subsequently, the owner of the land on which the crops were grown
sued out a distress warrant for rent, which was placed in the hands of
the sheriff. An entry of levy was made as to a portion of the crops,
but no actual seizure was made. Later, the landlord brought an ac-
tion in the nature of a money rule against the sheriff, the plaintiff
in the foreclosure proceedings and against the mills. All parties ac-
quiesced in the sale of the crops and the payment of the proceeds
into the registry of the court. The trial court entered a judgment di-
recting disbursement first to the landlord, then to the payment of
costs, and the balance to the holder of the bill of sale to be secure

3. 97 Ga. App. 823, 104 S.E.2d 654 (1958).
4. 106 Ga. App. 587, 127 S.E.2d 824 (1962).
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debt. This was upheld on appeal. The Court of Appeal cited code sec-
tions 61-203 and 67-1105.

Hopkins v. West Publishing Company,5 was a suit by a conditional
vendor of books for a deficiency judgment against the purchaser.
count 1 of the petition was "on the contract," while count 2 was for
"an account stated." Various demurrers were interposed and over-
ruled, to which the defendant excepted. On appeal it was held, inter
alia: the vendor in a conditional sales contract may first sell the pro-
perty by foreclosure action and then maintain an action for the bal-
ance of the purchase price, regardless of whether or not the contract
expressly authorizes a deficiency judgment. The vendor may, in such
deficiency action, recover the court costs and the sales tax incurred in
the foreclosure sale, but not attorney's fees unless the contract con-
tains a provision authorizing same as required by code section 20-506,
as amended.

In Bromley v. Bromley,6 one count of the plaintiff's three count pe-
tition was for the recovery of actual and punitive damages by reason
of the alleged conversion of the plaintiff's corporate stock. It was al-
leged that the plaintiff had executed an "assignment agreement"
whereunder the plaintiff had assigned to the defendant his stock, for
the defendant to hold as collateral security until there had been full
payment of the principal and interest on two designated promissory
notes and such other notes or indebtedness as may then exist or later
accrue and become payable to the defendant by the plaintiff and/or
the corporation whose stock was transferred. The agreement further
provided that in the event of default, the defendant might immediate-
ly become the owner of the stock, "in which case an amount equal
to the then existing book value of said stock . . . not to exceed a par
value of six and 25/100 dollars ($6.25)" should be credited to or
against the indebtedness in a certain specified order. The defendant, in
response to a request of the plaintiff, furnished the plaintiff with a
statement of indebtedness which included debts other than those
secured by the assignment agreement. The defendant also refused to
surrender his rights under the assignment agreement until said in-
debtedness was paid. The Court of Appeals held that the trial court
erred in sustaining a general demurrer to this count of the petition.
The assignment agreement was a bill of sale to secure debt since it
used words of sale. The demand for the payment of sums not secured
by the instrument eliminated the necessity of tender of the debts se-
cured, divested the lien of the instrument and entitled plaintiff to a

5. 106 Ga. App. 596, 127 S.E.2d 849 (1962).
6. 106 Ga. App. 606, 127 S.E.2d 836 (1962).
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return of the security. "A conversion then results from the assertion of
ownership by the creditor in possession after the lien is divested." The
provisions in the instrument providing for a fixed price at which,
upon default, the security could become the property of the creditor
were void as constituting a forfeiture of the equity of redemption, with
the result that the defendant could not successfully contend that the
instrument had granted him an option to purchase the stock, which
he had exercised.

In Cheeley v. Wilcher,7 a conditional vendor brought suit for a
deficiency judgment against the conditional vendee of an automobile.
At the trial the defendant testified that the plaintiff's agent, who had
collected three or four payments, had told the defendant that if the
defendant consented to allowing the car to be picked up on behalf
of the plaintiff the defendant would be allowed a week or two to catch
up his payments and have the car back, but that if the payments were
not caught up by that time "he would take the car for the balance
due on the note and sell it and that would be the end of the matter."
On appeal by the plaintiff, it was held that it was not error to admit
this testimony over the objection of the plaintiff. There being some pre-
vious proof as to the existence of the agency, the declarations of the
agent as to the extent of the agency were not subject to the exception
that they were inadmissable as hearsay.

In Wilson v. Taylor,8 it was held that the trial court erred in dis-
missing an affidavit of illegality filed by the defendant to a proceeding
to foreclose a retention-title contract on personal property where the
defendant had alleged a defense based on breach of warranty as a re-
sult of which there was, to some extent at least, a failure of considera-
tion.

Galloway v. General Motors Acceptance Corporation9 involved a suit
on a conditional sales contract to recover the unpaid purchase price
of an automobile. The suit was brought by the assignee of the seller
against the purchaser. The following language of the appellate court
is pertinent: "The allegations of the petition which stated that the
defendant was indebted to the plaintiff in the sum of $450.36 on a
contract (a copy of which was attached to the petition as an exhibit),
said sum being past due and unpaid, were sufficient to set forth a
cause of action as against a general demurrer (J. C. Pirkle & Co. v.
Lester, 79 Ga. App. 512, 54 S.E.2d 298) ; and were not subject to spe-
cial demurrer upon the ground that it was not alleged what amounts

7. 106 Ga. App. 680, 127 S.E.2d 844 (1962).
8. 106 Ga. App. 720, 128 S.E.2d 83 (1962).
9. 107 Ga. App. 334, 130 S.E.2d 176 (1963).
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the defendant had paid upon the automobile and when such pay-
ments were made. CIT Corp. v. Davis, 49 Ga. App. 634 (2) (176
S.E. 821)."

In Associates Discount Corporation v. Lindsey Chevrolet Company' °

the Court of Appeals reiterated the proposition: "If personal property
is bought in another State under a contract of conditional sale and is
brought into Georgia by a non-resident, the seller, to maintain his title
against third parties, must, within six months after the property is
brought into this State, record his contract in the county in which the
property is located. Such recording is considered to have been in effect
from the time the contract was executed."

REAL PROPERTY AS SECURITY

LEGISLATION

Act 307 (Ga. Laws 1963, page 366), noted above in the section re-
lating to personal property as security, provides that the hours of pub-
lic sale will be between 10 A.M. and 4 P.M., according to Eastern
Standard Time.

Act 452 (Ga. Laws 1963, page 561), the Apartment Ownership Act,
is designed to validate condominium-type cooperative apartments in
this state. It would, among other things, enable the space occupied by
a single apartment in an apartment building to serve as security for
a loan to the owner of such single apartment. Thus, the Act provides
an alternative to the tenant-stockholder type of cooperative apartment
venture.

DECISIONAL LAW

The Court of Appeals, in Sale City Peanut & Milling Co. v. Planters
Bank 8c Citizens Bank," held that a cause of action is set out where it
is alleged that a grantee in a security deed, prior to the maturity of
the indebtedness thereby secured, published an advertisement of in-
tention to exercise a power of sale because of default and thereby im-
paired the plaintiffs' credit to the extent of causing the loss of their
business.

In Salter v. Ashburn,12 the Supreme Court upheld the action of the
trial court in enjoining a foreclosure sale under power. The circum-
stances were as follows: the plaintiff had, on January 20, 1961, ac-
quired title to certain land from the defendants reconveying the same
by security deed to them to secure the purchase price. The security
deed provided for acceleration of the debt if the plaintiff failed to pay
the ad valorem taxes. Subsequently the parties orally agreed that the

10. 107 Ga. App. 446, 130 S.E.2d 597 (1963).
11. 107 Ga. App. 463, 130 S.E.2d 518 (1963).
12. 218 Ga. 62, 126 S.E.2d 404 (1962).
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defendant would return and pay the taxes for 1961 and that the plain-
tiff would reimburse the defendants for same less the defendants' pro
rata part of such taxes for the period January 1 to January 20, 1961.
On January 13, 1962, the plaintiff tendered to the defendants the full
amount of the 1961 taxes, but the defendants refused it, notifying
plaintiff that unless all the indebtedness secured by the security deed
was paid in full, foreclosure proceedings would be instituted. There-
after the defendants began advertising the properties for sale under
power.

In Wallace v. Bennett,13 the purchasers of real property executed
a security deed to the seller in order to secure a promissory note which
was part of the purchase price. After the note became due, the pur-
chasers were notified that the property would be sold under power.
The plaintiff filed suit to enjoin the proposed sale alleging that at the
time the security deed was executed it was agreed that the seller would
take no action until the seller sold another piece of property on behalf
of the purchasers and credited the proceeds of such sale against the in-
debtedness owed to the seller. The trial court dismissed the suit, and
the Supreme Court affirmed, determining that there were two distinct
transactions involved. The first was the purchase and sale of the pro-
perty with reference to which the foreclosure was proposed. The other
was the promise of the seller to sell another piece of property for the
purchasers, to apply the proceeds to the purchasers' note, and to re-
frain from taking any action to foreclose the first piece of property in
the meanwhile. The latter agreement was, the court said, citing GA.

CODE section 20-301, a nudum pactum.
The "mutual departure" doctrine made its appearance during the

survey period in State Mutual Insurance Company v. Strickland.14 The
petition alleged sufficient facts to make it a question for the jury to
decide as to whether there had or had not been a mutual departure
within the meaning of GA. CODE section 20-116. However, the Su-
preme Court dismissed the petition, without leave to amend, on the
ground that the petition failed to show compliance with GA. CODE

section 37-104. This section provides that "he who would have equity
must do equity, and give effect to all equitable rights in the other
party respecting the subject-matter of the suit." The plaintiff in the
case at bar had failed to pay or tender to the defendant the amount
of ad valorem taxes which the defendant, as grantee in the security
deed had paid although the burden of paying same was imposed on
the plaintiff, the grantor, by the language of the security deed. In

13. 218 Ga. 78, 126 S.E.2d 619 (1962).
14. 218 Ga. 94, 126 S.E.2d 683 (1962).
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another division of its opinion, the Court had ruled that the petition
had another defect, which the plaintiff might have been able to cure
by amendment, to wit: the security deed provided that the grantee
might accelerate if there was a default in the payment of any taxes
or assessments, and the plaintiff admitted a default in the payment of
such taxes, offering as an excuse only the fact that a dispute existed
with the taxing authorities. On this point, it was stated: "Courts have
a duty to enforce a contract as the parties deliberately wrote it."

Cowsert v. Strickland'5 dealt with the alleged invalidity of a deed
under power. The purchaser at the foreclosure sale, to whom the deed
was delivered by the holder of the security deed which was foreclosed,
instituted dispossessory proceedings against the plaintiff, who filed the
action at bar to enjoin the defendant from dispossessing her. The trial
court struck the defendant's answer, on the ground that it was shown
that the security deed which was foreclosed did not embrace the plain-
tiff's property. An amendment to the answer, purporting to show that
it was the intention of the makers of the security deed to include the
property in question which the plaintiff had obtained from the makers
of the security deed subsequentIly to its execution, was disallowed on
the ground that there was a failure to join indispensable parties, to-
wit: the makers of the security deed, or the grantee of the security
deed, or the grantor of the deed to the defendant. The Supreme Court
held that the trial court committed no error in this respect, nor in
thereafter dismissing the case on the motion of the plaintiff.

The Court affirmed the action of the trial court in sustaining de-
murrers to a petition to set aside a previous order of that court as
null and void as based upon fraud and deceit arising out of an al-
leged fraudulent deed and conspiracy to defraud, said previous order
being one dissolving a temporary restraining order in a receivership
case which had prevented the holder of a security (feed from exercising
its power of sale thereunder. The only fraud alleged was that the con-
sideration for the security deed was not paid before its execution. 6

Ga. Laws, 1958, pp. 655-656, which appears at GA. CODE ANN. section
67-1316, provides that "open-end" clauses contained in security deeds,
which clauses provide that such instruments or the property thereby
conveyed secure, in addition to the debt therein named or described,
any other debt or obligation that may become owning by the grantor
are limited to other debts arising ex contractu between the original
parties. The Supreme Court upheld the constitutionality of this legis-

15. 218 Ga. 121, 126 S.E.2d 668 (1962).
16. Morris v. Creel, 218 Ga. 274, 127 S.E.2d 467 (1962).



SECURITY TRANSACTIONS

lation in Hill v. Perkins.7 The court also ruled in the same case that
where a security deed was executed to secure the debt of two parties
as "party of the first part" it did not secure under the open-end clause
the future individual indebtedness of one of the parties of the first part
to the holder of the deed.

The "chilling of the bidding" doctrine was applied in A. F. King
& Son, Inc. v. Goodine.18 The plaintiff filed an action to restrain the
foreclosure of several security deeds and to cancel same on the basis
of fraud. The trial court held up one foreclosure under power by the
defendants but did not expressly restrain them from foreclosing an-
other. The defendants did so pending trial. When the case was tried,
the jury returned a verdict in favor of cancelling all security deeds
concerned. One special ground of the defendants for a new trial
complained that the verdict was null and void because it included
cancellation of the security deed on the tract which was sold under
power between the filing of the suit and the trial. The trial court over-
ruled this ground, and the Supreme Court said it properly did so. The
fact that the sale was not enjoined gave the holder of the security
deed no right to proceed. The holder, who was a defendant in the
suit at bar, had notice of the plaintiff's claim to the property and
sold at its peril.

The court found another equitable petition before it which it
dismissed on the ground that the plaintiff had not done equity within
the meaning of 'GA. CODE section 37-104. The plaintiff stood in the
shoes of a borrower who had executed a security deed, in that the
plaintiff claimed title through descent through the borrower. The
plaintiff sought to enjoin the foreclosure under power of the deed.
He alleged that he stood "ready, able and willing to pay" the debt
thereby secured. The judgment of the trial court was reversed on the
ground that the petition did not show an actual tender and therefore
the petition would not authorize injunctive relief.' 9

17. 218 Ga. 354, 127 S.E.2d 909 (1962).
18. 218 Ga. 372, 128 S.E.2d 62 (1962).
19. Crockett v. Oliver, 218 Ga. 620, 129 S.E.2d 806 (1963).
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