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The subject matter treated in this article is generally restricted to
civil procedure. Two years ago' attention was directed to the case of
Ferguson v. Georgia2 and the effect that it was contemplated this
decision would have on Georgia criminal practice. Last year 3 there
was noted the action taken by the General Assembly 4 eliminating the
provision of incompetency of the accused as a witness and granting
to him the privilege of election between (1) being sworn and testifying as a witness, (2) making an unsworn statement, or (3) refraining
from either testifying or making a statement.
During the current survey period the first two cases decided, involving this situation, were handed down by the same division of the
Court of Appeals. In the first case 5 the prisoner had elected in the
trial court to make an unsworn statement, and the trial judge had
permitted his own counsel to question him under the admonition
in the Ferguson case that he was entitled to his counsel; but then in
an effort to balance the effect of this, permitted questioning by State's
counsel. Such privilege of cross-examination is in fact categorically
denied in the act and the court ruled:
Therefore, we conclude that in the trial of a criminal case
when the accused does not testify under oath but elects to
make an unsworn statement to the court and jury in his defense, counsel for the accused may ask him proper questions
to elicit his statement, but this does not subject the accused
to cross-examination without his consent.
This determination of that case appears correct in the light of the
language of the act. It does appear, however, to lead to a non sequitur
reached and stated in this case and followed in the second case.
In the Ferguson case the court did hold that it was reversible error
for the trial judge to deny to the defendant access to his counsel dur*Professor of Law, Walter F. George School of Law, Mercer University. B.Ph.,
Emory University, 1926, LL.B., 1930. Formerly Judge, Superior Courts of the
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13 MERCER L. REV. 133.
365 U.S. 570, 81 S.Ct. 756, 5 L.Ed.2d 783 (1961).
14 MERCER L. REV. 159.
Ga. Laws 1962, p. 133.
Shoffeitt v. State, 107 Ga. App. 217, 129 S.E.2d 572 (1963).
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ing the making of the u.nsworn statement under the terms of code
section 38-415, but that ruling was made in this language:

S.[In effectuating the provisions of Sec. 38-415, Georgia,
consistently with the Fourteenth Amendment, could not, in
the context of Sec. 38-416, deny appellant the right to
have his counsel question him to elicit his statement.
The important language here, subsequently overlooked by the Court
of Appeals, was "in the context of section 38-416." It must be borne
in mind that at that time Sec. 38-416 rendered the accused an incompetent witness and his only right of appearance was by statement
authorized by section 38-415. That situation no longer prevails. The
General Assembly has eliminated the incompetency provision. So it
is an accused in any case may make his election. He may elect to be
sworn and testify, being examined on direct and on cross. He is no
longer (as formerly) deprived of that right. But if he elects so to do
he may waive that privilege and still be permitted to make an unsworn statement. If he so elects then, it is submitted, he has waived
his right to have his counsel question him, and the language quoted
from the Ferauson case is no longer applicable, because that deternination was "in the context of Sec. 38-416" which was the incompetency statute; and incompetency has been eliminated.
It is true, as under the law heretofore, that the trial judge within
his discretion might allow or decline to allow counsel for the accused to question or make suggestions to him relating to his unsworn
statement.0 The Shoffeitt case was correct in holding that the allowance by the trial judge of such questions would not serve to subject
the accused to cross-examination as the act amending the law still
so provides. It is suggested that the court slipped into an inaccurate
expression when it recited that:
The case of Feriguson v. Georgia, sitpra, held that as a matter
of right the accused was entitled to be questioned by his
counsel to elicit his unsworn statement to the court and jury
in his defense.
In the second case 7 decided during the period under survey, the
language last quoted from the Shoffeitt case was quoted as the basis
for reversal. That is what the Ferguson case held, but "in the context
of Sec. 38-416", which rendered the accused incompetent. The accused is no longer incompetent under section 38-416 as amended, and
the language quoted should, therefore, have no further weight or application.
6.
7.

Corbin v. State, 212 Ga. 231, 91 S.E.2d 764 (1956).
Middlebrooks v. State, Ga. App. -,
130 S.E.2d 798 (1963).
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JURISDICTION
GENERAL

Jurisdiction of the court to act in any case is a fundamental prerequisite to a valid judgment, and even without motion, a court will
inquire into its jurisdiction.8 When a court has no authority to act,
its acts are void and may be treated as nullities anywhere, at any time,
and for any purpose.9 A proceeding seeking relief in equity must be
brought in the county of the residence of the defendant against whom
substantial relief is sought, and where not so brought, is subject to
dismissal. 10 Furthermore a separate and distinct equitable cause of
action against the resident defendant will not give the superior court
of the county of his resident jurisdiction of a nonresident defendant
against whom the plaintiff has another, independent, separate, and
distinct equitable cause of action." An action for trover against three
named individuals as joint tortfeasors must be brought in a county
where at least one of them resides. 12 In a case under the Nonresident
Motorist Act in a special concurring opinion,' 3 here quoted in part,
Judge Hall gave a lucid treatment of the distinctions between jurisdiction over the subject matter, over the person, and venue:
'Jurisdiction of the subject matter is the power to deal with
the general abstract question, to hear the patricular facts in
any case relating to this question, and to determine whether
or not they are sufficient to invoke the exercise of that
power.' Melton v. Jenkins, 50 'Ga. App. 615 (1), 178 S.E. 754;
Zeagler v. Zeagler, 192 'Ga. 453, 456, 15 S.E.2d 478. 'Jurisdiction of the person is the power of a court to render a personal judgment, or to subject the parties in a particular case
to the decisions and rulings made by it in such case, and is
obtained by appearance or by serving the proper process in
the manner required by law on persons or parties subject
to be sued in a particular action.' 21 C.J.S. Courts §15a., p.
32. 'In modem legal phraseology "venue" means the place,
that is the county or district, wherein a cause is to be
tried ....
' 56 Am. Jur., 4, §2. The '[T]erms "jurisdiction of
the person" and "venue" should not be used interchangeably.
"Jurisdiction of the person" cannot be used when "venue" is
meant because "jurisdiction of the person" cannot mean the
8.

Crabb, by Next Friend v. Stone, 106 Ga. App. 65, 126 S.E.2d 284 (1962);
Manion v. Knight, 107 Ga. App. 270, 129 S.E.2d 582 (1963).
9. Davis v. Page, 217 Ga. 751, 125 S.E.2d 60 (1962).
10. Youmans v. Steele, 217 Ga. 747, 125 S.E.2d 215 (1962) ; Oxford, State Revenue
Gomm'r. v. Sanders, 217 Ga. 820, 125 S.E.2d 483 (1961); Pearson v. Walker,
218 Ga. 469, 128 S.E.2d 328 (1962).
11. Jones v. Hudgins, 218 Ga. 43, 126 S.E.2d 414 (1962).
12. Trailmobile, Inc. v. Combs, 105 Ga. App. 710, 125 S.E.2d 574 (1962).
13. Standford v. Davidson, 105 Ga. App. 742, 125 S.E.2d 720 (1962).
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place of suit, i.e., venue, although it may be used to indicate
the result of a proper laying of venue or with reference to
the result of an improper laying of venue. On the other hand
the term "venue" should not be used when "jurisdiction of
the person" is intended because the latter term is used to connote the results of defects other than that of either proper or
improper venue. So if one term is used when the other is
intended, confusion may result." Georgia Procedure and
Practice, 98-99, §§5-8.
Unfortunately the Georgia Code, Title 81, Chap. 5, entitled
'Pleas to the Jurisdiction' encompasses a defense based upon
lack of jurisdiction of the person [lack of or improper
process or service] and a defense based on improper venue.
It is incumbent therefore upon both the bench and the bar
to be unequivocal and explicit in setting out the reasons for
a 'plea to the jurisdiction.' 'Pleas to the jurisdiction' should
be specific enough to differentiate between a plea to the
jurisdiction over the person [lack of or improper process
or service] and a plea to the jurisdiction based on improper
venue.
Wthere improper venue does not appear upon the face of the
record, it must be raised by a special plea. Central R. and
Banking Co. v. Gamble, 77 Ga. 584, 588, 3 S.E. 287; 'Garver
v. Smith, 90 Ga. App. 892, 896, 84 S.E.2d 693. It is a plea
which, without disputing the justice of the plaintiff's claim,
objects to the place where it is asserted. Dickenson v. Hawes,
32 Ga. App. 173, 176, 122 S.E. 811.
While jurisdiction over 'the subject-matter is a sine qua non
to a valid judgment, and may not be waived by the consent
of the parties .

. . ,

' jurisdiction 'over the person is a per-

sonal plea and may be waived.' Robinson v. Attapulgus Clay
Co., 55 'Ga. App. 141, 144, 189 S.E. 555, 557; Code §81-503.
'Appearance and pleading to the merits without objecting
to the venue of the suit or reserving the right to do so is
a waiver of the right to be sued in the place provided
by law.' 'George Washington Life Ins. Co. v. Peacock, 90 Ga.
App. 296, 297, 82 S.E.2d 875; East Tenn. V. 9- G. Ry. Co. v.
Suddeth, 86 Ga. 388 (3), 12 S.E. 682. This doctrine of waiver
is applicable to the venue provisions of the Nonresident
Motorist Act (Code Ann. §68-803). Arnold v. Chupp, 93
Ga. App. 583 (3), 92 S.E.2d 239.
Jurisdictional necessities were noted in cases of different types. A
superior court judge sitting in his circuit has no authority to grant a
writ of habeas corpus based upon alleged illegal detention unless
the illegal detention exists in a county of that circuit, and this is
such a want of jurisdiction as cannot be conferred by agreement or
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consent or waiver. 14 The requirement of our statute requiring that
the Attorney General be served with a copy of the proceeding in
declaratory judgment cases where there is an attack made upon
the constitutionality of a statute of the State is mandatory and jurisdictional.15 An attachment proceeding is rendered void upon failure
of the plaintiff to file his declaration at the proper term.16 The State
Senate being vested by the constitution with exclusive power to adjudge the qualification of its own members, the trial court would
have no jurisdiction to entertain a case seeking adjudication of which
of two candidates was legally elected. 17 The state courts are without
jurisdiction to enjoin picketing under state law where employer conducted business affecting interstate commerce within the National
Labor Relations Act where exclusive jurisdiction has been placed in
the federal judicial system.' s In a suit upon a foreign judgment where
the judgment roll, which is attached to and made a part of the petition, shows upon its face that the court of the state rendering the
judgment sued on was without jurisdiction the petition is subject
to demurrer as setting forth no cause of action.' 9 On appeal from
the court of ordinary to the superior court, the jurisdiction of the
superior court is no greater yet no narrower than the jurisdiction
of the court of ordinary. 20 The statutory provision for recording
notice on the lis pendens docket provides that such shall operate as
a lis pendens as to any such real property involved, and the word
"involved" as so used, refers only to the realty actually and directly
brought into litigation by the pleadings in the pending suit and as
2
to which some relief is sought. '
ACTIONS

"A cause of action has been defined as 'being the fact or facts which
establish or give rise to a right of action, the existence of which affords a party a right to judicial relief.' " If the facts which give rise
to the cause of action are the same, the action is but a single one,
but if different facts establish or give rise to the right of action, although some of the same evidence may be admissible in both cases,
the actions are separate and may be separately maintained subject to
14. Turner v. McGee, 217 Ga. 769, 125 S.E.2d 36 (1962) .
15. Williams v. Kaylor, 218 Ga. 576, 129 S.E.2d 791 (1963).
16. Nix v. Davis, 106 Ga. App. 206, 126 S.E.2d 467 (1962).
17. Beatty v. Myrick, 218 Ga. 629, 129 S.E.2d 764 (1963).
18. Local 225, United Bro. of Carp. & Joiners of America, AFL-CIO v. Briggs,
218 Ga. 742, 130 S.E.2d 707 (1963).
19. Greenfield v. Chronicle Printing Co., Ga. App. 130 S.E.2d 526 (1963).
20. Hartford Accident & Indemnity Co. v. Cohran, 106 Ga. App. 14, 126 S.E.2d
21.

289 (1962).
Kenner v. Fields, 217 Ga. 745, 125 S.E.2d 44 (1962).
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the power of the trial court to order the consolidation of the two actions. The two actions involved in the case22 quoted were (1) for
personal injuries sustained by plaintiff, and (2) for wrongful death
of plaintiff's son, both of which allegedly resulted from a single automobile collision. Where there is but one common point of litigation
between the parties, separate actions may properly be consolidated,
but there must be, in a court of record, a written order for cases
to be consolidated, and where cases by direction of the trial judge are
simply tried together for convenience and separate judgments are
rendered in each case, such ,does not constitute consolidation of the
cases. 23 Distinct and separate claims of or against different persons
shall not be joined in the same action and where there is no common
right to be established such an action will be dismissed on demurrer
upon the ground of multifariousness. 24 From a single wrong but one
cause of action can arise. So long as the plaintiff pleads but one wrong
he does not set up more than one cause of action. A single wrong
will not be made plural by alleging that it is made up of a number
of constituent parts. If there is substantial identity of wrong, which
necessarily includes identity of the right violated, there is substantial
identity of cause of action. 25 Where an insured under an automobile
liability insurance policy files suit to recover damages of the driver
of another car arising out of a collision between the two cars, and the
defendant in that action, notwithstanding his having executed a release of all claims against the insured arising from such collision, asserts a counter-claim for identical damages covered by the release
a bill in equity by insurer will lie to enjoin prosecution of the counterclaim. 26 The fact that the condemnee, upon being notified of the
award of the assessors in a condemnation case,2 7 filed an appeal therefrom did not constitute the pursuit of an inconsistent remedy so as to
bar him from concurrently therewith petitioning to have the award
vacated and set aside on the ground that the statute had not been
complied with. The sufficiency of a petition to set forth a cause of
action as against each of several defendants named therein depends
upon whether it set forth the right of the plaintiff to a recovery
against that defendant, and when a petition fails to set forth the
plaintiff's right to any relief prayed it is subject to general demurrer.2 8
22.
23.
24.
25.
26.
27.
28.

Burns v. Brickle, 106 Ga. App. 150, 126 S.E.2d 633 (1962).
Turner v. McGee, 217 Ga. 769, 125 S.E.2d 36 (1962); Nickle v. Armstrong
Furniture Go., Ga. App. -,
130 S.E.2d 249 (1963).
Askew v. Newnan Federal Savings & Loan Ass'n., 218 Ga. 503, 128 S.E.2d 712
(1962).
Ellis v. Kite, 107 Ga. App. 237, 129 S.E.2d 547 (1963).
Allstate Ins. Co. v. Hill, 218 Ga. 430, 128 S.E.2d 321 (1962).
City of Cartersville v. Long, 105 Ga. App. 762, 125 S.E.2d 539 (1962).
Landers v. Georgia Public Service Comm., 217 Ga. 804, 125 S.E.2d 495 (1962).
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PROCESS AND SERVICE

An action is not pending until service of process has been perfected.2 9 A prayer in the petition "that process issue directed to and
requiring defendant to be and appear at the next term of this
court . . . " is defective, and in the absence of amendment process

issued thereon should be quashed. 30 Omission from the petition of a
prayer for process is an amendable defect, and appearance and pleading to the merits without raising by special plea this defect is a waiver
thereof. Likewise appearance and pleading to the merits is a waiver of
the absence of process itself. A fortiori a defective prayer for process
31
is an amendable defect and is waived by appearance and pleading.
Such an appearance constitutes submission to in personam jurisdiction where no reservation is made, notwithstanding a pending plea
to the jurisdiction, and whether service was perfected by publication
or otherwise. 32 A prayer which failed to call for process to be issued,
but which did pray that service of process be perfected upon the
defendant would be adequate.3 3 Where the prayer for process was
defective in calling for process requiring an answer to the wrong court
and process issued accordingly was served, and thereafter an amendment was allowed correcting the prayer to ask for proper process, but
no further or subsequent process issued, a timely motion to dismiss
on the ground of defective process would be meritorious. 34 An officer's return of service of process stating that he served Raymond
Nelson at a stated address is admissible as evidence to show that
the process was served on Raymond P. Nelson, whose address is the
same as that stated in the return. 35 A return of service may be
amended. It is the fact of service, and not the return made by the
officer, which gives the court jurisdiction of the party. The defective
return of a valid service of process may be amended to speak the
truth and any amendment of the return which makes it speak the
truth can be made. When so amended it relates back to the date of
service.3 6 While the power to amend the process itself is as broad as
that allowed for other pleadings, where a defendant in a suit is served
with a process in which an entirely different person or party is named
as defendant, the process is void as to the person so served and a
29.
30.
31.
32.
33.
34.
35.
36.

Almon v. R. H. Macy & Co., 106 Ga. App. 123, 126 S.E.2d 641 (1962).
Cook v. Jackson, 107 Ga. App. 251, 129 S.E.2d 553 (1963) .
Purcell v. Hill, 107 Ga. App. 85, 129 S.E.2d 341 (1962).
Tuten v. Zetterower, 218 Ga. 230, 126 S.E.2d 752 (1962).
Heffner v. Dutton, 106 Ga. App. 786, 128 S.E.2d 337 (1962).
Gifford v. Jackson, 107 Ga. App. 44, 129 S.E.2d 181 (1962).
Weathers v. Modem Masonry Materials, Inc., 107 Ga. App. 34, 129 S.E.2d 65
(1962).
Smith v. Hartrampf, 106 Ga. App. 603, 127 S.E.2d 814 (1962).
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judgment based thereon is likewise void.37 A traverse is the proper
proceeding to deny the truth of the entry of service,38 and while a
proper traverse may be amended to make the sheriff a party, a pleading filed at the first term after notice which failed specifically to deny
the truth of the entry of service is not amendable. 39 Originally a corporation could be served only by leaving a copy of the petition and
process at the place of doing business of the corporation. Later it was
provided that service upon an officer or agent of the corporation
would be sufficient. In serving the corporation via an officer or agent,
the process must be handed to him personally; leaving the process
at his most notorious place of abode is not good service. Two cases
came before the same division of the Court of Appeals involving the
Nonresident Motorist Act is incorporated in section 68-802 of the
code. In the first case, 40 attention was directed by Judge Russell to
the fact that the Georgia statute is peculiar in that in providing for
notice to the defendant to be mailed to him at his last known address,
provision is made, "if his address be known." Taking note of the
minimum requirements of due process, the court held that the language quoted required that the plaintiff at his peril must ascertain
the defendant's address. Where the address given was simply Pennington County, South Dakota and "defendant's mailing address
is unknown to petitioner" and no effort was made to mail notice
to the defendant, the court was without in personam jurisdiction. In
the second case,4 ' the terms of the statute were complied with and
notice was sent by registered mail to the defendant but was returned
marked by the postmaster "unclaimed." Default verdict and judgment
were entered. Subsequently, on motion of defendant, they were vacated
and set aside on the ground of lack of jurisdiction. "With respect to
proof that the defendant actually received notice of the pendency of
the action," said the court, " 'reasonable probability' is all that is
required, in the absence of a contrary assertion by the defendant ....
but the fact of service and proof thereof are two entirely different

things, and jurisdiction is dependent upon the fact and not merely
the proof thereof ....

While proof that the notices were mailed raised

a presumption that the defendant received them this presumption is a
rebuttable one and is entirely overcome by the uncontradicted evidence of the defendant that she did not receive the notice."
37. Dillard v. Jackson's Atlanta Ready Mix Concrete Co., 105 Ga. App. 607, 125
S.E.2d 656 (1962).

38. Clements v. Sims T.V., Inc., 107 Ga. App. 769, 125 S.E.2d 705 (1962).
39. Deich v. American Discount Co., 107 Ga. App. 22, 129 S.E.2d 179 (1962);
Deich v. American Discount Co., 218 Ga. 726, 130 S.E.2d 595 (1963).

40.

41.

Cheek v. Norton, 106 Ga. App. 280, 126 S.E.2d 816 (1962).
App. 546, 127 S.E.2d 497 (1962).

Roland v. Shelton, 106 Ga.

MERCER LAW REVIEW

[Vol. 15

In the area of legislation, code section 81-207.1, relating to service
by publication, was amended to provide that either the judge (as
heretofore provided) or the clerk of the court may order service to
be perfected by publication.42
PARTIES

It is elementary that a petition must name a party plaintiff and a
party defendant of adverse interests. While the caption is generally
not considered a part of the petition in a case, 43 where petitioner
named defendant as defendant in the caption, failed to name the defendant in the body of the petition specifically as defendant, but did
therein assert that named defendant "is liable to your petitioner in
that amount" such was held sufficient. Non joinder of a proper party
plaintiff or defendant may be reached by special demurrer, but not
by general demurrer. 4 In a proceeding in equity against multiple defendants it is an indispensable prerequisite to joining a nonresident
that there be a prayer for substantial equitable relief which is common to the resident and nonresident defendants. Unless the two
can be thusly connected there are independent and separate suits
which must be brought against each defendant in the county of his
residence. 45 Where the liability arising under a contract is joint and
several rather than joint, the plaintiff may sue one, some, or all of
the defendant contracting parties, as he may elect, for the entire
obligation.4 6 Non joinder of a necessary or indispensable party plaintiff or defendant may be reached by general demurrer or motion to
dismiss 47 unless there be averment to show the omission is excused

by the exigencies of the case. 48 Where a party to a cause in the trial
court was not a necessary party on appeal in that she had no interest
in either affirmance or reversal of the judgment, failure to make her
49
a party on appeal would not occasion dismissal of the writ of error.
A petition which seeks no relief against one particular named defendant sets forth no cause of action against that defendant and on
general demurrer should be dismissed as to that defendant.5 0 A judgment against one in his trade name is not void, as a person may sue
42.
43.
44.
45.
46.
47.

Ga. Laws 1963, p. 384.
Shaef Chemical Co., v. Cook, 106 Ga. App. 223, 126 S.E.2d 806 (1962).
Reserve Ins. Co. v. Campbell, Ga. App. -_, 130 S.E.2d 236 (1963).
I. Perlis & Sons v. National Surety Corp., 218 Ga. 667, 129 S.E.2d 915 (1963).
Swint v. Fountain, 106 Ga. App. 509, 127 S.E.2d 381 (1962).
Oliver v. Irvin, 105 Ga. App. 844, 125 S.E.2d 695 (1962) ; Cowsert v. Strickland,
218 Ga. 121, 126 S.E.2d, 668 (1962); Pearson v. Walker, 218 Ga. 469, 128
S.E.2d 328 (1962); Warr v. Miller, 218 Ga. 691, 130 S.E.2d 132 (1963).
48. Winder v. Winder, 218 Ga. 409, 128 S.E.2d 56 (1962).
49. Almon v. R. H. Macy & Co., 106 Ga. App. 186, 126 S.E.2d 641 (1962).
50. Oxford v. Sanders, 217 Ga. 820, 125 S.E.2d 483 (1962).
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and be sued in such trade name. 51 While the act creating the Georgia
Board of Architects authorized it to "file an equitable petition in its
own name" a suit was within this authority when filed by members
of the Board in their official capacity as members of the Board.5 2 A
suit against "A," Administrator of the Estate of "B," is a suit against
"A" individually.53 A suit by a person for the use of a minor is in
reality a suit by such person as next friend, or for such minor by next
friend.5 4 A petition filed by "A" individually and by and through
"B" as his son and next friend may not be appealed by "B" in his
own name. 55 Where the trial court enjoined the defendant property
owners and other interested parties defendant "from erecting an electric lighting system and a public address system on the baseball
field . . . " a writ of error to which the property owners were not
parties was dismissed because reversal as to the other defendants only
56
could not possibly benefit them.

PLEADINGS
PETITION

Several of the familiar basic rules governing construction of the petition were reiterated in two cases57 decided by the Supreme Court.
All necessary jurisdictional facts must be clearly and distinctly set out
in the petition, and their absence may be taken advantage of by demurrer. The pleading will be construed most strongly against the
pleader, 58 will be construed in the light of omissions as well as averments,5 9 and failure to allege essential facts and reliance upon allegations short of such facts will be construed to mean the absence of those
essential facts. While general allegations must yield to the more specific allegations this rule will have no application where the several
allegations may be reconciled so as not to conflict. 60 Where allegations in a petition contradict an attached exhibit, the exhibit controls. 6 ' Good pleading requires the pleader to state ultimate facts
51. Goldgar v. North Fulton Realty Co., 106 Ga. App. 459, 127 S.E.2d 189 (1962).
52. Harvey v. Flatman, 217 Ga. 764, 125 S.E.2d 55 (1962) .
54. Crabb v. Stone, 106 Ga. App. 65, 126 S.E.2d 284 (1962).
53. Compton v. Weekes, 107 Ga. App. 283, 129 S.E.2d 824 (1963).
55.
56.

Stewart v. Stewart, 106 Ga. App. 211, 126 S.E.2d 716 (1962).
Glenwood Hills Athletic Ass'n., Inc. v. Olson, 218 Ga. 468, 128 S.E.2d 320
(1962).
57. Strother v. Kennedy, 218 Ga. 180, 127 S.E.2d 19 (1962) ; Sterling Materials Co.,
v. McKinley, 218 Ga. 574, 129 S.E.2d 770 (1963).
58. Morris v. Creel, 218 Ga. 274, 127 S.E.2d 467 (1962).
59. Reserve Ins. Co. v. Campbell, Ga. App. -,
130 S.E.2d 236 (1963) .
60. Southern Airways Co. v. Sears, Roebuck & Co., 106 Ga. App. 615, 127 S.E.2d
708 (1962).
61. Saldivia v. Saldivia, 218 Ga. 98, 126 S.E.2d 615 (1962) ; National Life & Accident Ins. Co. v. Wilson, 106 Ga. App. 504, 127 S.E.2d 306 (1962).
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rather than legal conclusions, but a conclusion is in itself not objectionable if the inference stated therein may be legitimately drawn
from the special facts pleaded or from the exhibits attached to and
made a part of the pleadings.6 2 The allegation that plaintiff was
riding as a guest passenger was construed as one of a material ultimate fact and not demurrable.6 3 In an action for defamation by a
telecast 64 the Court of Appeals noted that what impression the picture made on those who saw and heard it, and what the picture
showed would necessarily have to be stated in general terms. Such
general terms should not in such a case be held to be conclusions
as the nature of the case requires a liberality with the pleader not
ordinarily accorded. By a divided bench opinion, the Court of Appeals 65 held in the majority opinion that an allegation of negligence
in placing a twelve foot high roll of linoleum on its inadequate
seven inch base without further support was not negatived by a further
allegation that the rug did not fall until several days thereafter. The
dissenting opinion took the position that the allegations were contradictory, the pleading should be strictly construed against the pleader,
and the doctrine of res ipsa loquitur has no weight as an aid to pleadings.
The defendant is only entitled to such definiteness of pleading
as will give a plain, distinct and definite statement of issuable and
traversable facts. 66 There is no "Jack Jones" form of action where a
petition contains avernents additional to those allowed by the statute.
Where such a petition so departed from the form it is subject to demurrer.67 The statutory presumption of negligence against railroad
companies is purely a procedural device to govern the shifting of the
burden of going forward with the evidence, and cannot be invoked
in aid of pleading.s
AMENDMENT

While parties to litigation have a right to amend their pleadings in
all respects, either as to form or substance at any stage of the cause,
provided there is enough in the pleadings to amend by, yet no amendment adding a new and distinct cause of action or new and distinct
parties shall be allowed unless expressly provided for by law, and this
62.

Allen v. Arthurs, 106 Ga. App. 682, 127 S.E.2d 819 (1962).

63. DeKalb County v. Brewer, 107 Ga. App. 231, 129 S.E.2d 540 (1963).
64. American Broadcasting-Paramount Theatres, Inc. v. Simpson, 106 Ga. App.
65.

230, 126 S.E.2d 873 (1962).
Parsons, Inc. v. Youngblood, 105 Ga. App. 583, 125 S.E.2d 518 (1962).

66. Southern Ry. Co. v. Lambert, 106 Ga. App. 691, 128 S.E.2d 87 (1962).
67. Hopkins v. West Publishing Co., 106 Ga. App. 596, 127 S.E.2d 849 (1962).
68. Furman v. Smith, 106 Ga. App. 742, 128 S.E.2d 641 (1962).
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rule obtains in equity as well as at law.6 9 An amendment to a plea
and answer containing an affidavit that the defendant did not in
the original plea and answer omit the defense set out in the amendment for the purpose of delay and that the amendment was not offered for delay, as required by code section 81-1310, was allowable
as a matter of right. 70 Amendments are allowed to cure defects. So
long as the facts added by the amendment, however different they
may be from those alleged in the original petition, show substantially
the same wrong in respect to the same transaction, the amendment
is not objectionable as adding a new and distinct cause of action.71
An amendment which removes an ambiguity in a contract initially
pleaded is not subject to the objection of varying unambiguous terms
of contract. 72 Allegations in an amendment are governed by substantially the same rules as when they appear in the original pleading.
Where not clear but ambiguous, 73 and where comprised simply of
sweeping conclusions,7 4 amendment is subject to demurrer. Even
though no amendment be offered, when evidence is admitted without
objection establishing the truth of a contention not alleged, such is
75
tantamount to amendment and is of the same effect as if amended.
If a purported traverse, which as originally filed falls short of the
requirements of law, is amended without objection to meet all requirements, a subsequent motion to dismiss the action raises no
question as to the right to amend, but only touches the sufficiency of
the declaration as amended.7 6 When a pleading is amended after being
demurred to, questions made by the first demurrer become moot, and
when the pleading is again 'demurred to and again amended, the second demurrer likewise becomes extinct and nugatory. 77 An amendment striking an original petition in its entirety and substituting another embodying the same cause of action and additional counts was
78
not subject to the objection that it left nothing to be amended.
Where demurrers to a petition are sustained with leave for plaintiff
to amend, and plaintiff does thereafter amend to meet the grounds
Jones v. Hudgins, 218 Ga. 43, 126 S.E.2d 414 (1962); Askew v. Newnan Federal Savings &cLoan Ass'n., 218 Ga. 503, 128 S.E.2d 712 (1962).
70. Y.M.C.A., Inc. v. Bailey, - Ga. App. -,
130 S.E.2d 242 (1963).
71. Ellis v Kite, 107 Ga. App. 237, 129 S.E.2d 547 (1963).
72. Wright v. Piedmont Engineering & Construction Corp., 106 Ga. App. 401, 126
69.

S.E.2d 865 (1962).

73.

Henderson v. Liberty Loan Corp. of College Park, 106 Ga. App. 122, 126
S.E.2d457 (1962).
74. Welsch v. Wilson, 218 Ga. 456, 128 S.E.2d 315 (1962).
75. Insurance Co. of St. Louis v. Bray, 105 Ga. App. 675, 125 S.E.2d 691 (1962);
Perlotte v. Perlotte, 218 Ga. 27, 126 S.E.2d 220 (1962) ; Reserve Life Ins. Co.
v. Ayers, 105 Ga. App. 804, 126 S.E.2d 448 (1962).
76.

Deich v. American Discount Co., 218 Ga. 726, 130 S.E.2d 595 (1963).

77. Stuart v. Berry, 218 Ga. 361, 127 S.E.2d 912 (1962).
78.

C.T.C. Finance Corp. v. Longmire, 106 Ga. App. 326, 126 S.E.2d 714 (1962).
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of demurrer, the petition should not be dismissed. 79 When demurrer
is urged to the petition, plaintiff has the right under the law to amend
at any time up until an order of dismissal of the petition is signed
by the trial judge, and the allowance of more time to plaintiff by deferment of the signing of such an order is within the discretion of
the trial judge.8 0 Plaintiff, by amending his petition to meet the ruling of the trial judge on demurrer, is thereafter estopped to question
the correctness of that ruling.8 1
DFIURRER

While the demurrer has been abolished (at least eo nomine) in
some of the modern forms of pleading, the sizeable volume of cases
on the subject manifest that the demurrer practice flourishes in this
State. Even so we find most of the cases simply reiterating the oftrepeated and well established principles. A petition which fails to
state a cause of action,8 2 or show entitlement to any relief prayed83
should be dismissed on general demurrer, but not if any part thereof
is good in substance,8 4 or if a cause of action be stated on any theory,85
or entitlement to any relief, legal or equitable, be shown. 86 Similarly
as to a demurrer to an answer, such is not sustainable when the answer
raises issuable facts to be tried before the jury.87 Where a petition
otherwise states a cause of action the fact that it may also show contributory negligence on the part of the plaintiff will not authorize
the sustaining of a general demurrer.88 "By a seemingly harsh, unreasonable and antiquated statute, it is the law in our State that where
a judgment is obtained by perjury it cannot be set aside unless the
person charged with such perjury shall first have been tried and convicted of this crime. Code section 110-706.... Because of this archaic
79.

Empire Oil Co. v. Lynch, 106 Ga. App. 42, 126 S.E.2d 478 (1962); Reynolds
Aluminum Supply Go. v. Southeastern Freight Lines, Inc., 106 Ga. App. 656,
127 S.E.2d 877 (1962).
80. Doanes v. Nalley Chevrolet, Inc., 105 Ga. App. 846, 125 S.E.2d 717 (1962)
Harris v. Towns, 106 Ga. App. 217, 126 S.E.2d 718 (1962); Compton v.
Weekes, 107 Ga. App. 283, 129 S.E.2d 824 (1963); Wold v. Northcutt, Ga.
App. -, 130 S.E.2d 257 (1963).
81. Kent v. Barrett Oil Co., 217 Ga. 750, 125 S.E.2d 59 (1962).
82. Savannah Electric & Power Co. v. Planters Electric Membership Corp., 217
Ga. 842, 125 S.E.2d 651 (1962); Crockett v. Oliver, 218 Ga. 620, 129 S.E.2d
806 (1963).
83. West v. Downer, 218 Ga. 235, 127 S.E.2d 359 (1962); American Casualty Co.
v.1 Griffith, 107 Ga. App. 224, 129 S.E.2d 549 (1963).
84. Altamaha Electric Membership Corp. v. Irvin, 106 Ga. App. 491, 127 S.E.2d
326 (1962).
85. Tanner v. Tanner, 106 Ga. App. 270, 126 S.E.2d 838 (1962).
86. Slater v. Ashburn, 218 Ga. 62, 126 S.E.2d 404 (1962); Daughtry v. Daughtry,
218 Ga. 557, 129 S.E.2d 788 (1963).
87. Thompson v. Reese, 105 Ga. App. 826, 125 S.E.2d 726 (1962).
88. Purcell v. Hill, 107 Ga. App. 85, 129 S.E.2d 341 (1962).
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statute dating from 1833 . . . " this petition was subject to general

demurrer because it was not alleged that the person charged with
perjury had been convicted of that offense.89 Upon consideration of a
case on demurrer, it is recognized that the demurrer admits all properly pleaded allegations to be true;9 0 but, the petition is construed
most strongly against the plaintiff9' and such construction applies to
omissions as well as averments. 92 It is properly pleaded allegations
which are admitted by demurrer and not conclusions pleaded without
factual basis therefor. 93 A general demurrer will not reach a general
allegation of negligence 94 or a general allegation of agency.9 5 An oral
motion to strike or to dismiss which constitutes an attack on the substance as opposed to the form can be made orally at any time before
verdict and is essentially the same as a general demurrer. 96 A material
amendment to a petition reopens the entire petition to demurrer,
and demurrant needs to file new demurrers or renew former demur97
rers as any former demurrer not renewed is considered abandoned.
The ruling on demurrer unexcepted to, constitutes the law of the
case, 98 and where the trial judge erred in striking an affirmative defense pleaded by defendant, upon reversal it was pointed out that proceedings in the trial court subsequent to that error were nugatory.9 9
The doctrine of judicial notice is applicable and may be utilized in
rulings on demurrers. 100
When called upon to do so by special demurrer' 0 ' specific information regarding the facts alleged to which the defendant is entitled
89.
90.
91.

92.
93.

Chandler v. Chandler, 107 Ga. App. 124, 129 S.E.2d 370 (1962).
College Park Builders, Inc. v. Uplands Constr. Corp., 106 Ga. App. 644, 127
S.E.2d 812 (1962) ; Hartridge v. Savannah News-Press, Inc., 107 Ga. App. 274,
129 S.E.2d 536 (1963).
Car-roll Electric Membership Corp. v. Simpson, 106 Ga. App. 29, 126 S.E.2d 310
(1962); Home Federal Savings & Loan Ass'n. v. Hulsey, 105 Ga. App. 692, 126
S.E.2d 541 (1962) ; Richardson v. Lampley, - Ga. App. -,
130 S.E.2d 268
(1963) ; 670 New Street Inc. v. Smith, - Ga. App.
, 130 SE.2d 773 (1963).
Robinson v. Colonial Discount Co., 106 Ga. App. 274, 126 S.E.2d 824 (1962).
Morrison v. Bowen, 106 Ga. App. 464, 127 S.E.2d 194 (1962); Hardigee v.
Housing Authority -

94.
95.
96.
97.

98.
99.
100.
101.

Ga. App. -,

130 S.E.2d 275 (1963) .

Davis v. Harrell Concrete Products, Inc., 105 Ga. App. 785, 125 S.E.2d 699
(1962).
Griffith v. Chevrolet Motor Division, 105 Ga. App. 588, 125 S.E.2d 525 (1962).
Davenport v. South Atlantic Gas Co., 106 Ga. App. 45, 126 S.E.2d 480 (1962).
Thoben Elrod Co. v. Holiday, 105 Ga. App. 843, 125 S.E.2d 673 (1962); Oxford v. Shuman, 106 Ga. App. 73, 126 S.E.2d 522 (1962); Banister v. National
Fire Ins. Co., 106 Ga. App. 507, 127 S.E.2d 330 (1962); Stuart v. Berry, Ga. App. -, 130 S.E.2d 838 (1963).
Pig'n Whistle, Inc. v. Marshall, 106 Ga. App. 205, 126 S.E.2d 487 (1962);
Hodges v. Cay Economy Plan, Inc., Ga. App. -,
130 S.E.2d 155 (1963).
Dunn v. Caylor, 218 Ga. 256, 127 S.E.2d 367 (1962).
Genesco, Inc. v. Greeson, 105 Ga. App. 825, 125 S.E.2d 786 (1962).
American Finance & Loan Corp. v. Coots, 105 Ga. App. 849, 125 S.E.2d 689
(1962) ; Wright v. Lester, 218 Ga. 31, 126 S.E.2d 419 (1962) ; Wright v. Lester,
106 Ga. App. 452, 127 S.E.2d 193 (1962).
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must be furnished by amendment or the petition is subject to dismissal.' 0 2 The special demurrer, 103 being itself a critic, must be perfect;
if any part of it is bad the entire demurrer, is bad. Defects in a peti04
tion of failure to allege a correct amount or measure of damages,
or misjoinder of causes of action, or duplicity'0 5 are not reached by
general demurrer but by special demurrer only, and such special
demurrer as to misjoinder must specifically point out wherein there
is misjoinder as merely to demur because "there is a misjoinder... "
does not meet the requirement. 106 While a special demurrer may require the attachment of a copy of a contract sued upon it will not
serve to require production of a contract not sued upon, but which
may or may not subsequently become relevant as evidence. 07
PLEA

A plea in abatement must be filed on or before appearance day
and one filed thereafter is too late to be effective. Generally, pleas to
the jurisdiction must be pleaded specially "unless a want of jurisdiction shall appear on the face of the proceedings, in which case it
may be taken advantage of on motion." Code section 81-501.108 Where
plaintiff sues joint defendants a joint plea in abatement will not lie
because of the pendency of an action between plaintiff and only one
of the defendants. 109 In deciding whether or not a party has a right
under Code Ann. section 81-1002 to demand that a "plea" be disposed
of before proceeding with the trial on the answer, the court should
look to the substance of the pleading and determine whether it is in
fact a matter that must be specially pleaded under code section 81-307
or merely a denial of the plaintiff's allegations. If it is the latter, the
trial court is not in error in dismissing the so-called plea and denying
the motion to have the same tried in advance of the trial on the
answer. 110
ANSWER AND CROSS ACTION

As to facts charged in the petition which cannot be presumed to be
within the knowledge of the defendant, an allegation that for lack
of information the defendant neither admits nor denies the fact is
102. Jake H. Wilensky Leather Co. v. Buley, Ga. App. -,
130 S.E.2d 354
(1963).
103. Hopkins v. West Publishing Co., 106 Ga. App. 596, 127 S.E.2d 849 (1962).
104. Wilson v. Taylor, 106 Ga. App. 720, 128 S.E.2d 83 (1962).
105. Slater v. Ashburn, 218 Ga. 62, 126 S.E.2d 404 (1962).
106. Landers v. Georgia Public Service Comm., 217 Ga. 804, 125 S.E.2d 495 (1962).
107. Shaheen v. Kiker, 105 Ga. App. 692, 125 S.E.2d 541 (1962).
108. Turner v. McGee, 217 Ga. 769, 125 S.E.2d 36 (1962).
109. Western Casualty & Surety Co. v. Ingalls Iron Works Co., 106 Ga. App. 727,
128 S.E.2d 381 (1962).

110. Stanley Home Products, Inc. v. Lucas, 107 Ga. App. 260, 129 S.E.2d 568 (1963).
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tantamount to a denial."' A defendant's pleas and answer may contain as many several matters as the defendant thinks necessary for his
defense and no part of the answer shall be stricken out or rejected
because it may be contradictory to other portions of the answer. Code
chapter 81-3, as amended. 112 In answer to a suit on a note a general
denial is insufficient, but the defendant may, however, admit the
indebtedness and affirmatively set up other matter by way of set-off
or counterclaim, which, if properly pleaded, is sufficient to set out
an issuable defense. Code section 20-1302."13
PRE-TRIAL
DEPOSITIONS AND DISCOVERY

By legislative enactment, 114 the General Assembly provided the following methods for the service of notice to take depositions and interrogatories: (1) acknowledgement and waiver; (2) personal service;
(3) service upon the attorney of record for the party; (4) where there
is no attorney of record service by registered mail as prescribed for
service of subpoenas and notices; and (5) in those cases where the
whereabouts of the party are unknown service may be perfected by
posting the notices required before the court house door for ten days
next preceding the date of taking the testimony. Where plaintiff in a
tort suit sought production, by proper notice to produce, of the original
liability insurance contract between defendant and insurer and defendant advised the court of the name of insurer for purposes of qualification of the jury, that policy had no further relevancy in the case
and the trial judge properly refused to require its production. 15 If a
litigant desires a modification of a pre-trial order, application should
be made to the trial judge either before or during the trial for such
modification. a16 While the trial judge might, under the particular
facts of some case, modify the pre-trial order without request to
prevent manifest injustice, it is difficult to imagine any case where it
could be held that the trial judge abused his discretion in failing to
modiy a pre-trial order where there had been no motion for such
modification before or during the trial.
DISMISSAL

When there remain in a case
111.

17

no defensive pleadings, there is no

Central Container Corp. v. Westbrook,

105 Ga. App.

855,

126 S.E.2d

264

(1962).
112. Johnson v. Johnson, 218 Ga. 28, 126 S.E.2d 229 (1962).
113. General Acceptance Corp. v. Nix Ford, Inc., 107 Ga. App. 32, 129 S.E.2d 202
(1962).
114. Ga. Laws 1963, p. 287.
Ga. App. -, 130 S.E.2d 242 (1963).
115. Y.M.C.A., Inc. v. Bailey, 116. Dumas v. Beasley, 218 Ga. 349, 128 S.E.2d 59 (1962).
117. Cowsert v. Strickland, 218 Ga. 121, 126 S.E.2d 668 (1962).
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118
error in allowing the plaintiff a voluntary dismissal. Even in a case
where defendant had filed an answer, where there was not anything in
defendant's pleadings in the nature of a cross action and no affirmative relief was sought, plaintiff still could as a matter of right voluntarily dismiss. In a case' 19 where plaintiff has had the verdict of a
jury rendered against him and he thereafter obtains a new trial on
two special grounds of his motion, he cannot by then entering a
voluntary dismissal, preclude the defendant from having an appellate
review of the correctness of the order granting the new trial.
SUMMARY JUDGMENT

In two cases before the first division of the Court of Appeals, Judge
HaJl took occasion to review principles governing summary judgment.
In the first of these two cases 120 it was noted that the purpose of the
Summary Judgment Act of 1959 was to eliminate the necessity for a
jury trial where there is no genuine issue as to any material fact and
the moving party is entitled to a judgment as a matter of law. It is
designed to enable the trial judge, by piercing the formal verbiage of
the pleadings, to filter out the sham issues which might otherwise
cause needless and time consuming litigation. The burden is upon the
moving party to establish the lack of a genuine issue of fact and the
right to a judgment as a matter of law, and any doubt as to the existence of such is resolved against the movant. The party opposing the
motion is to be given the benefit of all reasonable doubts and all
favorable inferences in making the determination. The act cannot deprive a party of the opportunity to have a trial of a genuine issue as
to any material fact, and it is indeed a great responsibility to say that
"in truth there is nothing to be tried." However, a shadowy semblance of an issue is not enough to defeat the motion. The trial judge
must separate what is formal or pretended in denial or averment from
what is genuine or substantial, so that only the latter may subject
a party to the burden of a trial. In this case, as in a later case before
another division, 121 there is pointed out the necessity of affidavit or
deposition being based upon personal knowledge. In the second
opinion 12 2 by Judge Hall, the trial court's position and function on
summary judgment was analogized to that on motion for directed
verdict. The essence of both is the existence of no genuine issue of
118. Benton v. Abston, 106 Ga. App. 86, 126 S.E.2d 277 (1962).
119.
120.
121.
122.

Seaboard Air Line R.R. Co. v. Whitman, Ga. App. -,
130 S.E.2d 272
(1963).
Holland v. Sanfax Corp., 106 Ga. App. 1, 126 S.E.2d 442 (1962).
National Distributing Co. v. Georgia Indus. Realty Co., 106 Ga. App. 475, 127
S.E.2d 303 (1962).
McCarty v. Na'l. Life & Accident Ins. Co., 107 Ga. App. 178, 129 S.E.2d 408
(1962).
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material fact and entitlement to a judgment, the burden in each case
is upon movant, the party opposing each must be given the benefit
of all reasonable doubts and all favorable inferences, the evidence
must be construed most strongly and most favorably to the party
opposing the motion, and where more than one inference or conclusion may be drawn, the duty of solving the mystery should be
placed upon the jury and not the trial judge. Unlike the rule on
general demurrer, the petition 123 where the defendant moves for summary judgment is to be construed liberally in favor of the complainant.1 24 Grant of summary judgment was approved by the appellate courts where the cases measured up to the requirements noted
and disapproved or reversed 125 where they failed so to do. Under the
express terms of the statute, code section 110-1208, while the grant
of summary judgment is reviewable, the denial of summary judgment
is not.

26

If a motion for summary judgment is unsuccessful the court

has the power to permit a second motion for summary judgment prior
to trial, when a proper showing therefor is made 27 and the second
motion is based on matters not involved in the decision on the
first motion. In a summary judgment case 123 the appellate court
cannot consider the credibility of a witness or affiant unless such
issue was first raised before the trial court.
TRIAL
STATUTES

Two statutes in this area were enacted during the survey period,
though neither were relative to trial by jury. As to the trial of uncontested civil cases it was enacted 129 that the notice to parties required by code section 81-1003 of the date fixed by the court for hearing any matter or issue where a jury verdict is not required, shall not
apply to cases where no defensive pleadings have been duly filed. This
123.
124.
125.

126.
127.

Sanders v. Alpha Gamma Alumni Chapter of Delta Phi Fraternity, 106 Ga.
App. 137, 126 S.E.2d 545 (1962).
Kenner v. Fields, 217 Ga. 745, 125 S.E.2d 44 (1962); Consumers Financing
Corp. v. Lamb, 218 Ga. 343, 127 S.E.2d 914 (1962); Hamby v. Hamby, 107
Ga. App. 255, 129 S.E.2d 561 (1963).
Burns v. Great Atlantic & Pacific Tea Co., 106 Ga. App. 418, 125 S.E.2d 687
(1962); One in All Corp. v. Fulton Nat'l Bank, 106 Ga. App. 255, 126
S.E.2d 636 (1962); Bailey v. F. V. Woolworth, Inc., 106 Ga. App. 264, 126
S.E.2d 686 (1962); Howkins v. Atlanta Baggage & Cab Co., 107 Ga. App. 38,
129 S.E.2d 158 (1962).
Southern Guaranty Ins. Co. v. Beasley, 106 Ga. App. 64, 126 S.E.2d 260 (1962);
Howkins v. Atlanta Baggage & Cab Co., 107 Ga. App. 38, 129 S.E.2d 158
(1962).
Suggs v. Bro. of Locomotive Firemen & Enginemen, 106 Ga. App. 563,
127 S.E.2d 827 (1962).

128.
129.

Darby v. Interstate Life & Accident Ins. Co.,
360 (1963).
Ga. Laws 1963, p. 453.

-

Ga. App.

-,

130 S.E.2d
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act further removed the provision that the notice is not necessary in
those counties where a court calendar is published in the official
gazette. The second statute130 repealed or struck code section 10-501
dealing with reference to auditors, and enacted a new section to the
code section 10-501 which provides that the fees of an auditor appointed by the court to determine certain issues in a civil case shall
be fixed by the trial judge and apportioned between the parties at
the discretion of the judge.
JURY

A juror is not disqualified because his wife is related to the wife
of a party within the prohibited degrees.'" Denial of the right of individual examination of each juror prior to challenge is reversible
error, 132 but in the conduct of such examination, the questions which
may or may not be propounded to the prospective jurors are largely
within the discretion of the trial judge.' 33 On the matter of opening
statements to the jury, it was held" 4 that where defendant's counsel
made an opening statement immediately following the opening statement by plaintiff's counsel, denial to defendant's counsel of the privilege of making an additional statement upon the opening of defendant's case was within the discretion of the trial judge which was
not abused by such denial. Whether or not a trial jury should be sent
out to view property involved in the litigation is also a matter resting
in the sound discretion of the trial judge. 135 Where, however, the
rule requiring sequestration of witnesses has been invoked, allowing
the witnesses of one party to testify in each other's presence consti
tutes reversible error. 136 Even though there be conflicting evidence,
where there is ample evidence to support the verdict of the jury, the
mere fact that all members agree after a very short consideration, or
even without leaving the jury box at all, raises no presumption that
the verdict is illegal. Furthermore, under authority of the same case,"37
since in a civil case it is discretionary with the trial judge whether to
allow the jury to be polled, it is not error, whether the jury was in
fact polled, to refuse to allow counsel for the losing party to ask particular questions of individual jurors as to how they arrived at the
verdict.
130.
131.
132.
133.
134.
135.
136.
137.

Ga. Laws 1963, p. 620.
Wheat v. Fraker, Ga. App.
, 130 S.E.2d 251 (1963).
Ferguson v. State, 218 Ga. 173, 126 S.E.2d 798 (1962).
Whaley v. Sim Grady Machinery Co., 107 Ga. App. 96, 129 S.E.2d 362 (1962).
Cotton States Mutual Ins. Co. v. Stephens, 106 Ga. App. 145, 126 S.E.2d 645
(1962).
Rogers v. McElroy, 106 Ga. App. 120, 126 S.E.2d 294 (1962).
Hall v. Hobbs, 107 Ga. App. 46, 129 S.E.2d 209 (1962).
Patillo v. Thompson, 106 Ga. App. 808, 128 S.E.2d 656 (1962).
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MOTIONS: MISTRIAL, NONSUIT,
DIRECTED VERDICT

In

an ordinary negligence case not only is a liability insurance

policy of a litigant not admissible in evidence, but disclosure to the
jury of the mere existence of such contract is ground for a mistrial.
The trial judge in passing on motions for mistrial has a broad discretion, dependent on the circumstances of each case, which will not
be disturbed unless manifestly abused and unless it is apparent that
grant of the mistrial was essential to the preservation of the right of
fair trial. 138 Vhen a motion for mistrial is made and the trial judge
overrules the motion and instructs the jury concerning the alleged error, then if movant would preserve his rights to a mistrial he must
renew his motion before the trial judge. 139 A party claiming he has
been prejudiced by a trial judge's expression of opinion during the
trial must thereupon make his motion for mistrial and give the trial
judge an opportunity to correct any possible prejudicial effect of his
remarks by appropriate instructions to the jury or other action. 140 He
cannot refrain from making the motion and first urge his objection
upon motion for new trial.
Regardless of whether a petition sets out a course of action, if the
plaintiff proves every fact charged without at the same time disproving
a right to recover it is not proper to award a nonsuit.141 A nonsuit
will be refused if there is even slight evidence to support the plaintiff's case142 or if his evidence construed most favorably to him makes
out a prima facie case. If plaintiff's evidence will support entitlement
to any of the relief sought there should be no nonsuit.1 43 Defendant
who did not except to order overruling general demurrer was not entitled to non suit where plaintiff's evidence could be said to sustain
his allegations.'
An exception based upon refusal to nonsuit will
not be considered where subsequently thereto the jury returns a verdict for plaintiff and a motion for new trial is prosecuted by defendant on the usual general grounds. 145 Upon grant of a nonsuit,
plaintiff may rebring the action, move for reinstatment, or appeal,
138.
139.
140.
141.
142.
143.
144.
145.

Atlantic Coast Line R.R. Co. v. Smith, __ Ga. App. -, 130 S.E.2d 355
(1963).
Kendrick v. Kendrick, 218 Ga. 460, 128 S.E.2d 496 (1962); Atlantic Coast
Line R.R. Co. v. Smith, _ Ga. App. _,
130 S.E.2d 355 (1963).
Flanigan v. Reville, Ga. App. 130 S.E.2d 258 (1963).
Hood v. Evans, 106 Ga. App. 360, 126 S.E.2d 898 (1962); Carroll v. Crawford,
218 Ga. 635, 129 S.E.2d 865 (1963).
Crowe v. White, 106 Ga. App. 704, 128 S.E.2d 96 (1962).
Adams v. Lay, 218 Ga. 451, 128 S.E.2d 502 (1962).
Hodges v. Cay Economy Plan, Inc,, Ga. App. -,
130 S.E.2d 155 (1963).
Venable v. Gresham, 105 Ga. App. 720, 125 S.E.2d 507 (1962) ; Rouse v. Fussell, 106 Ga. App. 259, 126 S.E.2d 830 (1962) ; Bearden v. Lane, Ga. App.
-,

130 S.E.2d 619 (1963).
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but a motion for new trial is not a proper method of testing the correctness of the ruling. 146 On writ of error to review judgment refusing
to reinstate the case after nonsuit, the reviewing court will construe
the evidence and inferences from it most strongly in favor of the
plaintiff. 14 7 When, after the grant of a nonsuit as to one of two defendants, such constitutes an election to abandon and an abandonment
of the claim against that defendant in whose favor the nonsuit was
granted, and plaintiff could not thereafter except to the grant of the
8
nonsuit.14
Also where the action only, and not the cause of action, is joint
and a motion for directed verdict is sustained as to one of the joint
defendants, and the plaintiff proceeds with the case against the remaining defendant without protesting and moving for a continuance,
and suffers judgment to be entered based on a jury verdict as to the
remaining parties, this constitutes an abandonment of the action as
to the defendant in whose favor the verdict was directed, and plaintiff
will not thereafter be heard to complain of the direction of the verdict
either by direct bill or by motion for new trial. 149 The trial judge has
the discretion to determine whether the burden of evidence has
shifted to an opposing party, and where in the exercise of his sound
discretion, he determines that it has shifted to one who fails to introduce further evidence to meet this burden, the trial judge may properly direct a verdict against that party. 50 Where defendant admits a
prima facie case and assumes the burden of proving a defense thereto
but fails to carry such burden, the trial judge may properly direct a
verdict for -the plaintiff. 5 1 Where evidence is subject to more than one
construction or where more than one inference may be drawn even
from undisputed facts, the duty of solving the mystery should be
placed upon the jury and not controlled by the trial judge in directing
a verdict. 152 Prior to the enactment in 1961 (Georgia Laws 1961, p.
216) defendant would have no standing in the making of a motion
for directed verdict upon the close of plaintiff's case in the absence
of the opening of his own case and the offering of evidence. 15' Such
action on his part as prerequisite to the making of a valid motion has
146.
147.
148.
149.
150.
151.
152.

153.

Bell v. Mutual Federal Savings & Loan Ass'n., _
Ga. App. - 130 S.E.2d
615 (1963).
King v. Barrett, 107 Ga. App. 122, 129 S.E.2d 393 (1962).
Pendry v. Addison, 105 Ga. App. 673, 125 S.E.2d 523 (1962); McNeal v. Hunnicut, 105 Ga. App. 698, 125 S.E.2d 567 (1962).
Allen v. Arthurs, 106 Ga. App. 682, 127 S.E.2d 819 (1962).
Deloach v. Automatic Transmission & Brake Shop, Inc., 106 Ga. App. 797,
128 S.E.2d 512 (1962).
Lansdale Clothes, Inc. v. Wright, 217 Ga. 817, 125 S.E.2d 502 (1962).
Weathers v. Modern Masonry Materials, Inc., 105 Ga. App. 736, 125 S.E.2d
532 (1962).

Bynes v. Wells, 106 Ga. App. 406, 127 S.E.2d 159 (1962).
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by that act now been eliminated. It is, the court reiterates, 15 4 never
error to refuse to direct a verdict.
ARGUMENT

The over-exuberance of counsel in argument can be costly to the
end that a verdict obtained may be lost. Two instances of this occurred in the cases reviewed over the period of survey. In the prosecution of a suit for damages1 55 the language used by plaintiff's counsel
was contemplated to impress upon the jury the wide disparity in the
financial ability of the plaintiff and that of defendant and the ability
of defendant to pay damages, argument which was not based upon any
156
issue in the case and prejudicial to defendant. In the other case,
which involved a claim of entitlement to recover for bad faith, the
court pointed out that it is never bad faith for a litigant to insist
upon any right afforded him under the law, and as a consequence it
was improper argument on the part of counsel for plaintiff to suggest
to the jury that the defendant was guilty of bad faith in having the
case reported.
CHARGE

It is not a good assignment of error, on a portion of the charge
which states a correct principle of law, 15 7 that some other correct and
applicable instruction was not given. A ground which fails to specify
what the court should have charged is too vague and indefinite' 58
and on a general execption to an entire charge, no question arises but
whether the charge is erroneous in its entirety. The ground should
point out what was omitted from the charge15 9 and include that part
of the record showing why the desired instructions were pertinent and
material. A verbal inaccuracy or slip of the tongue if deemed not
such as to mislead the juryi6 ° will not necessitate reversal. For a
charge, or a portion thereof,' 6' to necessitate reversal there must be
found both error and injury. Reversible error is shown in a charge
where there is a material misstatement of a contention which could
154. Rouse v. Fussell, 106 Ga. App. 259, 126 S.E.2d 830 (1962).
155. John J. Woodside Storage Co. v. Reese, 105 Ga. App. 602, 125 S.E.2d 556
(1962).
156. Royal Ins. Co. v. Cohen, 105 Ga. App. 602, 125 S.E.2d 709 (1962).
157. Turner v. Weaver, 106 Ga. App. 825, 128 S.E.2d 380 (1962).
158.

Fuller v. Fuller __ Ga. App. -,

159.

Pendry v. Addison, 105 Ga. App. 673, 125 S.E.2d 523 (1962); Aldredge v.

160.

Pendry v. Addison, 105 Ga. App. 673, 125 S.E.2d 523 (1962); State Highway
Dep't. v. Grant, 106 Ga. App. 696, 127 S.E.2d 920 (1962).
State Farm Mut. Automobile Ins. Co. v. Rogers, 105 Ga. App. 778, 125
S.E.2d 893 (1962); State Highway Dep't. v. Whitehurst, 106 Ga. App. 532,
127 S.E.2d 501 (1962); Porter v. Bennett, 106 Ga. App. 586, 127 S.E.2d 875
(1962) ; Carter v. Hutchinson, 106 Ga. App. 68, 126 S.E.2d 458 (1962).

Whaley, -

161.

Ga. -,

130 S.E.2d 520 (1963).

130 S.E.2d 124 (1963).
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162
or as conbe construed by the jury as an admission of negligence,
163
or an expression of
fusing, misleading, incorrect and harmful,
64
or where there
opinion as to what had or had not been proved,
is a failure to charge, even without request, a rule or measure of
damages. 165 A charge, though abstractly correct, where not authorized
by the evidence is erroneous and presumed to be prejudicial as confusing. 166 It is incumbent upon the court to charge the law applicable
to every vital issue in the case1 67 made both by the pleadings and the
evidence' 68 even in the absence of any written request. For failure to
so charge to constitute error the issue must be raised by the pleadings
and supported by the evidence' 69 or by reasonable inference from
the :evidenre.' 70 Failure to charge on an issue only raised by the
72
pleadings, 17' or one not so raised, but raised only by the evidence
without request is not reversible error. But a charge upon an issue
raised by the pleadings is not error' 73 though supported only by evidence elicited on cross-examination. When the judge undertakes to
charge the law upon a particular subject 74 he should charge all on
the subject that is material and applicable to the case. But after a
full and fair charge of the law applicable 7 5 the court is not bound to
give further charges as there is a point at which the court may stop.
It is further incumbent upon the court, without any written request,'7 6 to state to the jury with equal fullness and fairness to each
side, the contentions of both parties, and in doing so no material contention of either party should be omitted. An erroneous and prejudicial statement of contentions is clearly reversible and other misstatements of contentions may well be misleading and confusing. An

162.
163.
164.
165.
166.
167.
168.
169.
170.
171.
172.
173.
174.
175.
176.

Porter v. Bland, 105 Ga. App. 703, 125 S.E.2d 713 (1962).
East v. Mayor of Wrightsville, 217 Ga. 846, 126 S.E.2d 407 (1962).
Graham v. Malone, 105 Ga. App. 863,126 S.E.2d 272 (1962).
Davis-Pickett Chevrolet, Inc. v. Collier, 106 Ga. App. 660, 127 S.E.2d 923
(1962).
Browning v. Kahle, 106 Ga. App. 353, 126 S.E.2d 892 (1962); State Highway
Dep't. v. Thomas, 106 Ga. App. 849, 128 S.E.2d 520 (1962); Dixie Ohio Express, Inc. v. Brackett, 106 Ga. App. 862, 128 S.E.2d 642 (1962).
Carter v. Hutchinson, 106 Ga. App. 68, 126 S.E.2d 458 (1962).
Beadles v. Smith, 106 Ga. App. 31, 126 S.E.2d 250 (1962); Beadles v. Bowen,
106 Ga. App. 34, 126 S.E.2d 254 (1962).
Drum v. Shirey, 106 Ga. App. 669, 128 S.E.2d 92 (1962).
Cobb v. Big Apple Supermarket, Inc., 106 Ga. App. 790, 128 S.E.2d 536 (1962).
Beadles v. Bowen, 106 Ga. App. 34, 126 S.E.2d 254 (1962).
Patillo v. Thompson, 106 Ga. App. 808, 128 S.E.2d 656 (1962); Blanton v.
Doughty, 107 Ga. App. 91, 129 S.E.2d 376 (1962).
Malone v. City of Rossville, 107 Ga. App. 271, 129 S.E.2d 563 (1963).
School Boy Sportwear Corp. v. Cornelia Garment Co., 106 Ga. App. 99, 126
S.E.2d 248 (1962).
Central of Georgia Ry. Co. v. Brower, 106 Ga. App. 340, 127 S.E.2d 33 (1962).
Wheeler v. State Highway Dep't., 106 Ga. App. 323, 126 S.E.2d 808 (1962);
Ga. App.
, 130 S.E.2d 355
Atlantic Coast Line R.R. Co. v. Smith, (1963).
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instruction on the law applicable to a contention does not necessarily
correct failure to state the contention. An error in a charge is not
necessarily cured by a subsequent correct statement of the same principle' 77 as it is not for the jury to select between conflicts without
being specifically instructed to do so by the judge. On the other hand
an erroneous statement in the charge may be corrected by the trial
judge subsequently in the charge, and the important factor is that
upon consideration of the charge as a whole 178 the jury not be misled
thereby.
A request to charge must be in writing. 179 It should be correct and
even perfect,s 0 legal, apt, and precisely adjusted to some principle
involved in the case and authorized by the evidence. When the request is perfect in form, 181 pertinent, and made on a material point
it is usually error not to give it in its exact language, but that language must not be argumentative, repetitious, partial or imprecise.
When the written request to charge is substantially covered by the
charge given by the court, the failure to charge as requested is not
reversible error when there is no assignment of error complaining 'that
the request was not given in its precise language. 18 2 By making a
request to charge, 18s counsel may well estop himself from thereafter
prosecuting a contention inconsistent with that request. Where the issues raised by the pleadings and sustained by the evidence are substantially covered by the charge, 8 4 any other or further instruction
desired, such as a request on burden of proof or the shifting of the
burden, 185 or comparative negligence not raised by the pleadings, 186
177.
178.
179.
180.
181.
182.
183.
184.

Wheeler v. State Highway Dep't., 106 Ga. App. 323, 126 S.E.2d 808 (1962);
Smith v. Atlanta Transit System, Inc., 106 Ga. App. 666, 127 S.E.2d 857 (1962).
John J. Woodside Storage Co., Inc. v. Reese, 105 Ga. App. 602, 125 S.E.2d
556, (1962); Georgia Power Co. v. Crow, __ Ga. App. -,
130 S.E.2d 277
(1963).
Kendrick v. Kendrick, 218 Ga. 460, 128 S.E.2d 496 (1962).
Gates v. Harris, 218 Ga. 801, 125 S.E.2d 649 (1962); Davis-Pickett Chevrolet,
Inc. v. Collier, 106 Ga. App. 660, 127 S.E.2d 923 (1962).
Central Container Corp. v. Westbrook, 105 Ga. App. 855, 126 S.E.2d 264
(1962).
State Farm MIit. Automobile Ins. Co. v. Cooper, 105 Ga. App. 778, 125
S.E.2d 893 (1962) ; Burns Brick Co. v. Adams, 106 Ga. App. 416, 127 S.E.2d
26 (1962) ; Butler v. Reville, Ga. App. -,
130 S.E.2d 161 (1963).
McWilliams v. Gillespie, 106 Ga. App. 11, 126 S.E.2d 274 (1962) ; Globe Motors, Inc. v. Noonan, 106 Ga. App. 486, 127 S.E.2d 320 (1962); Drum v.
Shirey, 106 Ga. App. 699, 128 S.E.2d 92 (1962).
Monroe v. Monroe, 218 Ga. 353, 127 S.E.2d 899 (1962); Drum v. Shirey, 106
Ga. App. 699, 128 S.E.2d 92 (1962); Agnew v. Hamel, 107 Ga. App. 221, 129
S.E.2d 574 (1963) ; White v. Sellers, Walburn v. Taunton, Ga. App. -

185.
186.

Ga. App. -_, 130 S.E.2d 266 (1963)
130 S.E.2d 279 (1963) .

Ray v. Dixon, 106 Ga. App. 475, 127 S.E.2d 309 (1962); Patillo v. Thompson,
106 Ga. App. 808, 128 S.E.2d 656 (1962) ; Wright v. The Concrete Co., 107
Ga. App. 190, 129 S.E.2d 351 (1962).
Turner v. Weaver, 106 Ga. App. 825. 128 S.E.2d 380 (1962); Malone v. City
of Rossville, 107 Ga. App. 271, 129 S.E.2d 563 (1963) .
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or impeachment of a witness by proof of contradictory statements, 8 T
or a charge that no juror shall act upon his own private knowledge
or information respecting the case,' 88 needs to be requested.
I

VERDICT AND JUDGMENT

A jury verdict granting a divorce to both parties is inconsistent
in a case' 8 9 where each party charges the other with like conduct of
cruelty by mistreatment, and both offered evidence to sustain these
contentions. The judgment of a court of competent jurisdiction which
is not based on a jury verdict, remains in the breast of the court and
may be modified, altered., set aside or vacated during the term at
which it was rendered, or where a motion so to do is duly made at
such term thereafter during the pendency of that motion. 90 On motion to open default judgment where affidavit is required on behalf
of a corporation it must be a personal affidavit by an officer or agent
who must himself swear for the corporation. 191 "Excusable neglect"
such as will authorize opening a default 92 does not mean gross negligence or a wilful disregard of the process of the court but refers to
a case where there was a reasonable excuse for failing to answer. Since
the enactment so providing (Georgia Laws 1955, p. 630), a final
judgment awarding alimony or child support is subject to revision
upward or downward by the court which rendered the judgment
upon a showing that there has been a substantial change in the income or financial status of the husband or father. 93 Where the irregularity appears on the face of the record, a judgment may be
amended to conform to the verdict, 94 and such may be done even
after the case has been reviewed and affirmed by the appellate court. 19
MOTIONS AFTER VERDICT

Other than by motion, attack may be made against a judgment by
bill in equity to set aside a judgment rendered in a court of law having jurisdiction on account of accident, mistake or fraud. Such a bill
to be meritorious must meet two requirements. 196 First, the bill must

allege that the complainant had a good defense to the action at law;
187.
188.
189.
190.
191.
192.
193.
194.
195.
196.

Rogers v. Saye, 106 Ga. App. 453, 127 S.E.2d 161 (1962).
Garner v. Gwinnett County, 105 Ga. App. 714, 125 S.E.2d 563 (1962).
Perlotte v. Perlotte, 218 Ga. 27, 126 S.E.2d 220 (1962).
Godby v. Hein, Ga. App. -, 130 S.E.2d 511 (1963); Armour & Co. v.
Youngblood, Ga, App. -, 130 S.E.2d 786 (1963).
Jamerson v. Midland Nat'l. Ins. Co., 106 Ga. App. 264, 127 S.E.2d 686
(1962).
First Nat'l. Ins. Co. of America v. Thain, 107 Ga. App. 100, 129 S.E.2d
381 (1962).
Kendrick v. Kendrick, 218 Ga. 284, 127 S.E.2d 379 (1962)
Davis v. Howell, 218 Ga. 169, 126 S.E.2d 766 (1962).
Reserve Life Ins. Co. v. Ayers, 105 Ga. App. 804, 126 S.E.2d 448 (1962).
Russell v. Hoge, 217 Ga. 814, 125 S.E.2d 648 (1962).
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and secondly, that the failure to make that defense there was owing,
not to any negligence or fault in the complainant, but to fault of
the defendants or their attorney.
MOTION IN ARREST

A showing that a party and his counsel failed to appear when his
case was regularly scheduled for trial due to some inadvertence, oversight or mistake 197 does not afford sufficient cause for the exercise of
a discretion in vacating the judgment. A motion in arrest of judgment based solely on a deficiency in the petition on which the judgment was rendered is insufficient' 98 where such motion and the record fail to show, in addition to the fact that the petition did not state
a cause of action, the further fact that no cause of action existed, as
the petition upon which the judgment assailed was based will be construed most strongly to uphold the verdict and judgment. A decree
of divorce' 99 entered in a county of the judicial circuit other than
the one in which the action was filed was properly vacated on motion
filed during the term showing that no notice of the time and place
of such trial was given to movant as required by the terms of code
section 81-1003. This case antedated the amendment to this section
eliminating the application of the terms of this section requiring notice so that such notice is not required where no defensive pleadings
are filed. 200 In a foreclosure proceeding 201 by affidavit of a conditional
sale contract after execution issues thereon the defendant in fi. fa. can
challenge the legality of the foreclosure by affidavit of illegality, the
purpose of which is to arrest the execution which is proceeding illegally.
MOTION TO SET ASIDE

The judgment of the trial court after the end of the term in which
it was rendered is final 202 and can not be set aside except by a motion
to so do based on a defect appearing on the face of the record. While
defects not appearing on the face of the record may be reached by
motion for new trial, those defects appearing on the face of the record,
the legality of the verdict or judgment, may be reached only by motion to set aside. 203 Subject to being set aside on motion is a decree
of divorce entered in a suit brought in a county other than that in
197.
198.
199.
200.
201.

Godby v. Hein, - Ga. App. -. , 130 S.E.2d 511 (1963).
Whitley v. Currington, 105 Ga. App. 681, 125 S.E.2d 678 (1962).
Hinson v. Hinson, 218 Ga. 447, 128 S.E.2d 487 (1962).
Ga. Laws, 1963, p. 453.
Universal C.I.T. Credit Corp. v. Fowler, 106 Ga. App. 817, 128 S.E.2d 360

202.

Safe-'Way Finance Co. v. Standard Bag Co., 105 Ga. App. 712, 125 S.E.2d 733
(1962).
Davis v. Howell, 218 Ga. 169, 126 S.E.2d 766 (1962) .

203.

(1962).

MERCER LAW REVIEW

[Vol. 15

which the defendant was a resident, 20 4 a decree changing an award of
custody of a child in a case where there was alleged no change of
conditions or circumstances affecting the interest or welfare of the
child,20 5 a jury verdict and judgment against a defaulting defendant
where non-appearance was induced by error in preparation and official publication of court calendar required by statute. 20 6 To set
aside a default judgment on the ground that it was obtained by
fraud 20 7 the party seeking relief must show that he was prevented
from making his defense by fraud unmixed with negligence on his
part.
MOTION FOR JUDGMENT NOTWITHSTANDING
THE VERDICT

There is no provision of law for the court in the trial of a criminal
case 208 to entertain a motion for a judgment of acquittal notwithstanding a verdict of guilty. The granting of a motion for judgment
n.o.v.2 09 will serve to correct an error on the part of the trial judge in
improperly overruling a motion for directed verdict. A judgment
n.o.v. 2 1 0 is a summary method for disposing of the entire litigation

where it is obvious that the party against whom it is directed cannot
under any circumstances win his case, and it does not lie in every instance where a motion for new trial would have been granted, even on
21
the general grounds. A motion for judgment n.o.v. not in due form '

and simply praying for judgment in accordance with motion for new
trial is properly overruled. If a petition is sufficient to withstand
general demurrer and the proof supports the allegations2 12 judgment
n.o.v. will be denied. In a case where the evidence is in conflict, where
there is some evidence to support the verdict, or when the verdict
is not demanded for movant2 13 judgment n.o.v. will be denied. Where
the plaintiff's proof does not support a verdict in the amount found
14
by the jury, but authorizes a verdict for some amount in his favor
204.
205.
206.
207.
208.
209.
210.
211.
212.
213.

214.

Allen v. Allen, 218 Ga. 364, 127 S.E.2d 902 (1962) .
Palmer v. Bunn, 218 Ga. 244, 127 S.E.2d 372 (1962).
Burton v. Gilder, 106 Ga. App. 494, 127 S.E.2d 328 (1962).
Collier v. Hirsch, 106 Ga. App. 652, 127 S.E.2d 859 (1962).
Bennett v. State, 107 Ga. App. 284, 129 S.E.2d 820 (1963).
Deloach v. Automatic Transmission & Brake Shop. Inc., 106 Ga. App. 797, 128
S.E.2d 512 (1962).
Robbins v. Hays, 107 Ga. App. 12, 128 S.E.2d 546 (1962).
Petroleum Carrier Corp. v. Polk, 106 Ga. App. 650, 127 S.E.2d 696 (1962) .
Fulton Hospital, Inc. v. McDonald, 106 Ga. App. 783, 128 S.E.2d 539 (1962).
Ferguson v. Gurley, 105 Ga. App. 575, 125 S.E.2d 218 (1962) ; City of Dublin
v. Hobbs, 218 Ga. 90, 126 S.E.2d 655 (1962) ; Georgia Southern & Florida Ry.
Co. v. Strickland, 106 Ga. App. 411, 126 S.E.2d 884 (1962); Medlin v. Bickford, 106 Ga. App. 859, 128 S.E.2d 531 (1962) ; Dixie Ohio Express, Inc. v.
Brackett, 106 Ga. App. 862, 128 S.E.2d 642 (1962) ; Savannah Transit Go. v.
Williams, 107 Ga. App. 212, 129 S.E.2d 417 (1963).
Pure Oil Co. v. Dukes, Ga. App. -, 130 S.E.2d 234 (1963) .
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a motion for judgment n.o.v. will not reach the defect. In weighing

215
the court is to conthe evidence upon a motion for judgment n.o.v.

strue it in the manner most favorable to the upholding of the verdict
and judgment. In a case where verdict was returned for plaintiff, and
a verdict was in fact demanded for defendant because of the failure
of plaintiff to exercise ordinary care 216 the grant of judgment n.o.v. is
appropriate.
MOTION FOR NEW TRIAL

To set aside a final judgment based on a verdict, except for defects
appearing on the face of the record, the verdict must also be set
aside,2 17 and any motion to set aside a verdict based on matters not
appearing on the face of the record, is in effect a motion for new trial
and is subject to all the rules of law governing such motions. The requirement that a new trial motion must be filed within thirty days is
jurisdictional 21 s and failure so to do is fatal. Such a motion is based
upon legal error which is a compound of both error and injury. In
the absence of either constituent element 219 new trial is not warranted.
All persons interested in sustaining the verdict or who would be affected by its reversal, 220 are indispensable parties to the motion. Such
a motion is an application for a retrial of an issue of fact after a
decision 2 21 and is not an available remedy to review the allegedly erroneous grant of a nonsuit. A verdict in excess of the amount sued
for is not void, but only irregular, and may accordingly be raised as
a ground of a motion for new trial, 222 and consequently failing to do
so constituted a waiver of the point. After judgment the evidence is to
be construed in favor of the verdict, 22 3 and where the evidence sup-

ported the verdict there was no merit in the general grounds of the
motion.2 24 Where the evidence is in conflict, but supports the verdict, denial of the motion on general grounds is not error. 225 In passirg on the general grounds of a motion for new trial, the reviewing
court passes not on the weight but the sufficiency of the evidence. If
the verdict as rendered can be sustained under any reasonable view
of the evidence, the overruling of the motion by the trial judge will
215.
216.
217.
218.
219.
220.
221.
222.
223.
224.
225.

Pig'n Whistle, Inc. v. Marshall, 106 Ga. App, 205, 126 S.E.2d 487 (1962).
Central of Georgia Ry. Co. v. Brower, 218 Ga. 525, 128 S.E.2d 926 (1962).
Abe Gellman, Inc. v. Jaco Pants, Inc., 107 Ga. App. 1, 129 S.E.2d 199 (1962).
Johnson v. Housing Authority, 106 Ga. App. 739, 128 S.E.2d 379 (1962).
State Highway Dep't. v. Wilkes, 106 Ga. App. 634, 127 S.E.2d 715 (1962)
State Highway Dep't. v. Roquemore, 106 Ga. App. 217, 126 S.E.2d 549 (1962).
130 S.E.2d
Ga. App. -,
Bell v. Mutual Federal Savings & Loan Ass'n., 130 S.E.2d 619 (1963).
615 (1963); Bearden v. Lane, - Ga. App. -,
Reserve Life Ins. Co. v. Ayers, 105 Ga. App. 804, 126 S.E.2d 448 (1962).
Springfield Ins. Co. v. Harris, 106 Ga. App. 422, 126 S.E.2d 920 (1962).
Aldridge v. Whaley, 218 Ga. 611, 130 S.E.2d 124 (1963).
Venable v. Gresham, 105 Ga. App. 720, 125 S.E.2d 507 (1962); Georgia Southern & Florida Ry. Co. v. Strickland, 106 Ga. App. 411, 126 S.E,2d 884 (1962).
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not be reversed.2 26 The first grant of a motion for a new trial on the
general grounds 227 will not be disturbed by the reviewing court unless the law and facts require the verdict rendered notwithstanding the
judgment of the trial court. While there are instances when the general grounds may reach the matter of excessiveness or inadequacy of
the verdict, they are confined to situations in which there is a reasonably certain measure of damages as for loss of goods, bills and
the like, and in such cases the evidence must furnish the data
necessary to a reasonable and definite conclusion as to the amount of
damages, 228 but this has no application to a case where the rule of
comparative negligence is involved2 29 or to an award of damages for
pain and suffering which is governed by no standard but the enlightened conscience of impartial jurors. 230 A motion for new trial
goes only to the verdict and reaches only such errors of law and fact
as contributed to the rendition of that verdict. 231 It may not be used
to draw in question ruling of the trial court on the pleadings. 232
A motion for new trial or a ground of such motion which the trial
court refused to approve 233 will not be considered on appeal. To warrant a new trial on account of perjury234 there must be shown a conviction therefor. A party cannot acquiesce in a ruling of the court,
proceed with the trial with the ruling unchallenged, and thereafter assert that the ruling was harmful error.235 Assignments of error in a
motion for new trial should be complete within themselves236 and
should clearly specify the error complained of and show why such
constituted error. 237 Where the ground of the motion complains of
226.
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233.
234.
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Poppell v. Smutney, 106 Ga. App. 480, 127 S.E.2d 335 (1962); Townsend v.
Hodges, 218 Ga. 254, 127 S.E.2d 373 (1962) ; F. N. Roberts Corp. v. Southern
Oxygen Supply Co., 106 Ga. App. 540, 127 S.E.2d 488 (1962); Medlin v.
Bickford, 106 Ga. App. 859, 128 S.E.2d 531 (1962); Dixie Ohio Express, Inc.
v. Brackett, 106 Ga. App. 862, 128 S.E.2d 642 (1962) ; State Highway Dep't. v.
Ivey, 218 Ga. 478, 128 S.E.2d 737 (1962).
Kroger Co. v. Perpall, 105 Ga. App. 682, 125 S.E.2d 511 (1962); Robbins v.
Hays, 107 Ga. App. 12, 128 S.E.2d 546 (1962); Bennett v. Overby, Ga.
App.
, 130 S.E.2d 511 (1963).
Petroleum Carrier Corp. v. Polk, 106 Ga. App. 650, 127 S.E.2d 696 (1962);
Pure Oil Co. v. Dukes, Ga. App. - ,130 S.E.2d 234 (1963).
Powers v. Pate, 107 Ga. App. 25, 129 S.E.2d 193 (1962).
Murray v. Woods, 106 Ga. App. 267, 126 S.E.2d 828 (1962).
Patillo v. Thompson, 106 Ga. App. 808, 128 S.E.2d 656 (1962).
Carroll v. First Nat'l. Bank, 106 Ga. App. 794, 128 S.E.2d 344 (1962).
Beale v. Grimsley, 105 Ga. App. 733, 125 S.E.2d 554 (1962).
Wilson v. Brown, 218 Ga. 724, 129 S.E.2d 918 (1963).
State Highway Dep't. v. Willis, 106 Ga. App. 821, 128 S.E.2d 351 (1962).
Dillard v. Jackson's Atlanta Ready Mix Concrete Co., 105 Ga. App. 607, 125
S.E.2d 656 (1962).
King v. Mayor of Savannah, 105 Ga. App. 701, 125 S.E.2d 552 (1962); Murray
v. Woods, 106 Ga. App. 267, 126 S.E.2d 828 (1962); George v. Riley, 106 Ga.
App. 550, 127 S.E.2d 821 (1962); Hogan v. Malcom, 107 Ga. App. 241, 129
S.E.2d 808 (1963).
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the erroneous admission or rejection of evidence it should show

the name of the witness, what objection was raised at the time, who
offered the witness, how its admission or exclusion was harmful to
movant, it should set out the testimony given or offered, 239 whether
objected to literally or in substance or at least refer to the record by
page number in such way that it may be identified, and finally it
should specifically assign error and show why the ruling was erroneous. An objection merely that certain unidentified evidence is irrevelant, immaterial and prejudicial is insufficient. While the strict
requirement of absolute completeness of each ground was moderated
by the amendatory act of 1957, providing that special grounds of the
motion might refer to numbered pages of the record, such provision
does not relieve the movant from the duty of plainly and specifically
240
setting forth the error or errors alleged to have been committed.
Grant of a new trial on the ground of newly discovered evidence is
not favored and while such is within the discretion of the trial judge
which will not be disturbed unless abused, if such evidence is recon241
cilable with other proof in the case a new trial will not be granted.
A showing must be made that the newly discovered evidence was not,
and could not through the exercise of due diligence have been made,
available upon the trial 242 and assertion of a mere conclusion to this
effect is insufficient. Furthermore where there be multiple movants
such showing is requisite as to each and all. 243 Where movant fails

within the time allowed to prepare and present to the court for approval a brief of evidence such as is required, the trial judge may dismiss the motion for want of prosecution. 244 Where a brief of evidence
is presented, approved and made a part of the record and there subsequently appear conflicts between the recital of facts contained in
the motion for new trial and the approved brief of evidence, the latter
24
prevails. 5
238.

Allen v. Arthurs, 106 Ga. App. 682, 127 S.E.2d 819 (1962); Blanton v. Dough-

239.

,
Ga. App.
ty, 107 Ga. App. 91, 129 S.E.2d 376 (1962) ; White v. Seller, 130 S.E.2d 269
Ga. App. -,
130 S.E.2d 266 (1963); Gazaway v. Israel, (1963).
Harrison v. Regents of the University System, 105 Ga. App. 817, 125 S.E.2d
793 (1962); Crawford v. Crawford, 218 Ga. 369, 128 S.E.2d 53 (1962).
Cotherman v. Cotherman, 218 Ga. 486, 128 S.E.2d 728 (1962); Whaley v. Sim
Grady Mach. Co., 107 Ga. App. 96, 129 S.E.2d 362 (1962); Aldridge v. Wha-

240.

ley, -

241.
242.
243.
244.
245.

Ga. -,

130 S.E.2d 124 (1963).

130 S.E.2d 355
Ga. App. -,
Atlantic Coast Line R.R. Co. v. Smith, (1963).
Green v. Morgan, 107 Ga. App. 136, 129 S.E.2d 205 (1962).
Stone v. Carter, 218 Ga. 92, 126 S.E.2d 617 (1962).
Montgomery v. Hardy Engineering & Constr. Co., 106 Ga. App. 186, 126
S.E.2d 644 (1962); Davenport v. Davenport, 218 Ga. 475, 128 S.E.2d 772,
(1962).
130 S.E.2d 600 (1963).
Ga. App. -,
Clemones v. Alabama Power Co., -
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JURISDICTION

It is the duty of the appellate court, with or without motion, 246 to
determine its own jurisdiction. The available remedy for review of
superior court judge's refusal to sanction petition for certiorari is by
writ of error to the proper appellate court and not by petition to such
court for mandamus. 247 The appellate court will not review a case
where the issues are moot 248 and the mere fact that the plaintiffs
might possibly derive some future benefit from a favorable adjudication on the abstract question, or that a decision would settle the
question of CoStS, 2 4 9 will not authorize the court to retain and decide
the case. The Supreme Court will never pass upon constitutional
questions2 ° unless it clearly appears in the record that the point was
directly and properly made in the trial court and distinctly passed
upon by the trial judge. To constitute such a judgment as may serve
as the basis for a bill of exceptions such must be either a final judgment or a judgment that would have been final if rendered as contended for by movant, 251 and while the statute as now amended
(GEORGIA

CODE ANN.,

Supp. section 6-701)

allows direct appeals

from judgment on certain pleas in bar, to wit, pleas to the jurisdiction and pleas of res judicata, such act cannot be construed as providing for direct writs of error on all judgments dealing with all
pleas in bar.2 52 Nor would a direct bill lie to an order sustaining demurrers but with leave to amend where there be no subsequent order,253 or where there remains pending and undisposed of in the trial
court a cross-action between the same parties,

254

or where the order

complained of is as to defendant's pleadings and consequently not
final, 255 or where the order is on a motion to open a default, 256 or
246.
247.
248.
249.
250.

251.

252.
253.

Stuart v. Berry, 218 Ga. 361, 127 S.E.2d 912 (1962).
Jones v. Anderson, 106 Ga. App. 590, 127 S.E.2d 719 (1962).
Espey v. Village of North Atlanta, 218 Ga. 429, 128 S.E.2d 489 (1962); Barrow
v. Jefferson County, 218 Ga. 681, 130 S.E.2d 129 (1963).
Beatty v. Myrick, Ga. -,
130 S.E.2d 716 (1963).
Vandiver v. Williams, 218 Ga. 60, 126 S.E.2d 210 (1962); Harrold v. State,
105 Ga. App. 853, 126 S.E.2d 278 (1962); Bobo v. State, 106 Ga. App. 111,
126 S.E.2d 286 (1962); City of Atlanta v. Columbia Pictures Corp., __ Ga.
- 130 S.E.2d 490 (1963).
Elliott v. Service Trust & Savings, 107 Ga. App. 48, 129 S.E.2d 203 (1962);
Cavendar v. Evans, 218 Ga. 739, 130 S.E.2d 717 (1963) ; General Finance Corp.
v. Kelsey, 106 Ga. App. 108, 126 S.E.2d 261 (1962).
Turner v. Walters, 105 Ga. App. 852, 125 S.E.2d 703 (1962).
Altamaha Electric Membership Corp. v. Irvin, 105 Ga. App. 798, 125 S.E.2d
786 (1962).

254. Schnuck v. Riales, 106 Ga. App. 647, 127 S.E.2d 825 (1962).
255. Pone de Leon Tractor Co. v. Robertson, 106 Ga. App. 118, 126 S.E.2d 241
(1962); Southern Guaranty Ins. Co. v. Beasley, 106 Ga. App. 64, 126 S.E.2d
260; Manion v. Knight, 107 Ga. App. 270, 129 S.E.2d 582 (1963).
256. Smith v. Willoughby, 106 Ga. App. 546, 127 S.E.2d 497 (1962); Harry v.
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where there remains pending in the trial court a motion to vacate the
judgment excepted to, 257 or the order complained of is simply the

grant of a continuance.2 58 Under the terms of code section 6-804 to
test whether or not a new trial motion is a necessary prerequisite to a
bill of exceptions it needs be determined whether ruling complained
of was necessarily controlling in the case and not simply whether that
ruling be right or wrong.25 9 A number of cases appear delineating the
jurisdiction of the Supreme Court, as in cases respecting the title to
land,260 and equity, 26 1 from the jurisdiction of the Court of Appeals

over suits for breach of contract, 262 entitlement to proceeds of a condemnation award, 263 a constitutional question already finally and conclusively determined by the Supreme Court,264 or the application of

an unambiguous constitutional provision, 265 or whether a party has
the status to challenge a statute on constitutional grounds, 266 a case
involving land but not technically "respecting title to land, '2 67 and
cases which may in their inception have been equitable in nature, but
which upon reaching the appellate court had lost their nature and re2 68
mained as seeking only legal relief.

BILL OF EXCEPTIONS

A writ of error will be dismissed where no written judgment or
recital that written judgment was entered appeared in either the bill
of exceptions or the record.269 It is the erroneous ruling270 and not
the reason for that ruling which is the subject of review. A ruling
though error, if harmless, 271 will not occasion reversal. Where there
exists a conflict between the bill of exceptions and the record, 272 the
record controls. A single bill of exceptions is not available to bring
Scenic Heights Development Corp., 218 Ga. 352, 127 S.E.2d 898 (1962) ; Hope
v. Hudgins, 107 Ga. App. 265, 129 S.E.2d 576 (1963).
257. State Bank of Leesburg v. Hatcher, 106 Ga. App. 829, 128 S.E.2d 339 (1962).
258. Hill v. McKinley, 218 Ga. 680, 130 S.E.2d 128 (1963).
259. Bryant v. Ellenburg, 106 Ga. App. 510, 127 S.E.2d 468 (1962).
260. Adams v. Adams, 218 Ga. 67, 126 S.E.2d 769 (1962); Reid v. Standard Oil
Co., 218 Ga. 289, 127 S.E.2d 678 (1962).
261. City of Atlanta v. Crest Lawn Memorial Park Corp., 218 Ga. 497, 128 S.E.2d
722 (1962).

262.
263.
264.
265.
266.
267.
268.
269.
270.
271.
272.

Saffold v. Cheatham, 217 Ga. 753, 125 S.E.2d 58 (1962).
Grant v. Oakey, 218 Ga. 714, 130 S.E.2d 490 (1963).
Continental Casualty Co. v. Bump, 218 Ga. 193, 126 S.E.2d 786 (1962).
Edwards v. State, 217 Ga. 804, 125 S.E.2d 506 (1962).
Vandiver v. Williams, 218 Ga. 60, 126 S.E.2d 210 (1962); Vandiver v. Williams,
106 Ga. App.435, 127 S.E.2d 168 (1962).
Reid v.Standard Oil Co., 218 Ga. 289, 127 S.E.2d 678 (1962).
Broyles v. Johnson, 217 Ga. 823, 125 S.E.2d 485 (1962) ; Boze v. Atlanta Veterans Transp., Inc., 218 Ga. 274, 127 S.E.2d 466 (1962).
Chalkley v. Brown, 105 Ga. App. 711, 125 S.E.2d 655 (1962) .
Harrison v. Regents of the University System, 105 Ga. App. 817, 125 S.E.2d
793 (1962).
A. F. King &:Son, Inc. v. Gooddine, 218 Ga. 372, 128 S.E.2d 62 (1962).
Johnson v. Housing Authority, 106 Ga. App. 739, 128 S.E.2d 379 (1962).

[Vol. 15

MERCER LAW REVIEW

273
in the
to the appellate court for review judgments in separate cases

trial court. The bill of exceptions must be signed 274 before tender.
The action or non-action of the trial judge as to requiring notice to
opposing counsel prior to certification is not reviewable.2 7 5 Certification of the bill of exceptions by the trial judge 76 is indispensible and
only that matter in the bill so certified is reviewable. Whatever precedes the judge's certificate is a part of the bill of exceptions and may
be verified by the certificate alone. 277 By signing the certificate the

trial judge divests his court of jurisdiction and cannot add a supplementary certificate explanatory of the first.2 78 Where the trial judge
does not unqualifiedly approve and certify the bill of exceptions but
enumerates particulars in which he contends it is untrue, such certificate "is absolutely void, 279 and in legal potency and effect in the
creation of a writ of error, amounts to no more than a refusal by the
judge to affix his name to the certificate which constitutes a writ of
error." Where the trial judge fails to sign the bill of exceptions within
the time provided by law or within a reasonable time thereafter, and
the party presenting it for certification takes no appropriate and
available action to have him certify it sooner, and it does not appear
from the certificate as belatedly signed that the delay was not attributable to negligence or laches on the part of plaintiff in error or
his counsel, the writ will be dismissed.2s ° Service of the bill of exceptions, or due and legal waiver or acknowledgement of service, is
essential to jurisdiction, 28 l and while counsel may acknowledge service and waive all defects in the service of a bill of exceptions before
certification by the trial judge, but unless such acknowledgement and
waiver are made the bill of exceptions must be served after it has
been certified by the trial judge and in the manner provided by
law. 28 2 The tender of the bill of exceptions to the trial judge for cer-

tification within the statutory period of thirty days is essential to
273.

Richardson v. State, 106 Ga. App. 519, 127 S.E.2d 481
Davis, 218 Ga. 646, 129 S.E.2d 910 (1963).

(1962);

Wilson v.

274.

Irwin v. Augusta-Richmond County Board of Zoning Appeals, 107 Ga. App.
264, 129 S.E.2d 544 (1963).
275. Venable v. Gresham, 105 Ga. App. 720, 125 SE.2d 507 (1962); A. H. Massey,
Inc. v. Diamond Electric & Supply Corp., 106 Ga. App. 121, 126 S.E.2d 548
(1962).
276.

Rose v. Balkcom, 218 Ga. 129, 126 S.E.2d 613 (1962); Cumbee v. Balkcom,
218 Ga. 92, 126 S.E.2d 618 (1962).
277. A. H. Massey, Inc. v. Diamond Electric & Supply Corp., 106 Ga. App. 121,
126 S.E.2d 548 (1962).
278. Boze v. Atlanta Veterans Trans., Inc., 107 Ga. App. 90, 129 S.E.2d 208 (1962).
279. Smith v. State, 107 Ga. App. 243, 129 S.E.2d 580 (1963).
280. Boze v. Atlanta Veterans Trans., Inc., 107 Ga. App. 90, 129 S.E.2d 208 (1962).
281. Ray v. Edwards, 106 Ga. App. 270, 126 S.E.2d 647 (1962); Davis v. Moore, 218
Ga. 404, 128 S.E.2d 153 (1962).
282. Newman v. American Ins. Co., 107 Ga. App. 63, 129 S.E.2d 211 (1962).
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jurisdiction, and when it appears that such was not done the writ
of error will be dismissed.283 Tender within the time to the clerk in
the absence of the judge is permissable under GEORGIA CODE ANN.
Supp. section 6-902, and it is then not necessary that the certificate
of the trial judge affirmatively recite that he was absent from the circuit2 8 4 nor would it be fatal to the bill that the clerk failed to record

the hour of tender as he is directed to do by the statute. Where the
trial judge refuses to certify a bill and notifies movant of his objections, then the movant may have a period of time thereafter of
thirty days to retender the corrected bill. 28s For a longer delay there

must affirmatively 'be shown providential cause or imperative necessity. Movant may proceed upon return of this bill of exceptions as
provided by code section 6-910 to seek mandamus, but for the time
consumed by such proceeding to be eliminated from consideration in
measuring the thirty day allowance, there must exist, not necessarily
right to the mandamus, but at least probable cause.28 6 Since the
amendment by the 1957 act (Georgia Laws 1957, p. 224) a bill of
exceptions is not subject to dismissal for failure to designate and
serve all necessary parties, but the court will require service upon
those not served where the identity of such parties clearly appears
from the record. 28 7 The bill of exceptions constituting as it does the
writ of error, the really essential ingredient thereof is the assignment
of error, and no question is presented except upon assignment of error.2 8 8 An assignment of error is too vague to present any question for

review when it fails to specify the ruling to which exception is
290
taken, 289 or fails to show wherein or why the ruling is erroneous,
unless the matter complained of was presented plainly enough to
present the question for review, 291 as may well be the case as to demurrers 292 where the assignment of error is that the ruling is contrary
283.
284.
285.
286.
287.

288.
289.
290.
291.
292.

Mitchem v. Balkcom, 217 Ga. 754, 125 S.E.2d 49 (1962); Townsend v. Balkcorn, 217 Ga. 797, 125 S.E.2d 62 (1962).
Morrow v. American Tire Co., 106 Ga. App. 788, 128 S.E.2d 342 (1962) .
Spadlo, Inc. v. Lisenby, 106 Ga. App. 530, 127 S.E.2d 494 (1962) .
Stanley Home Products, Inc. v. Lucas, 107 Ga. App. 260, 129 S.E.2d 568 (1963)
Moon v. Moon, 105 Ga. App. 597, 125 S.E.2d 560 (1962); Lydick v. Napier,
105 Ga. App. 820, 125 S.E.2d 701 (1962); L. R. Sams Co. v. Hardy, 218 Ga.
147, 126 S.E.2d 661 (1962); Webb v. McDaniel, 218 Ga. 366, 127 S.E.2d 900
(1962) ; Stowe v. Gallant-Belk Co., 107 Ga. App. 80, 129 S.E.2d 196 (1962).
Harris v. Towns, 106 Ga. App. 217, 126 S.E.2d 718 (1962); Brown Trans.
Corp. v. Truck Drivers & Helpers Local 728, 218 Ga. 581, 129 S.E.2d 767
(1963).
Landers v. Georgia Public Service Comm., 217 Ga. 804, 125 S.E.2d 495 (1962).
Carter v. Langdale Co., 217 Ga. 800, 125 S.E.2d 487 (1962); Burns v. MeLucas, 106 Ga. App. 102, 126 S.E.2d 309 (1962).
Fulghum Industries, Inc. v. Pollard Lumber Co., 106 Ga. App. 49, 126 S.E.2d
432 (1962); Scenic Heights Development Corp. v. Harry, 218 Ga. 695, 130
S.E.2d 215 (1963).
American Cas. Co. v. Griffith, 107 Ga. App. 224, 129 S.E.2d 549 (1963).
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to law and the grounds of demurrer are made to appear. Such an assignment is not sufficient where error might have been assigned on
more than one ground, 293 as it should then be shown wherein it is
contrary to law.
BRIEF OF EVIDENCE

One way, though not the usual way, in which evidence may be
brought to the appellate court is to actually set it out in the bill of
exceptions. 294 Where this was done but through inadvertence the bill
of exceptions was disassembled from the transcript and the clerk of the
trial court transmitted a supplemental certificate showing that the
transcript of evidence was physically attached to the bill of exceptions and ahead of the judge's certificate when the judge signed that
certificate and when filed in his office, the writ was accepted for review and not subject to dismissal. 295 The approval of the brief of evidence by the trial judge should be unconditional 296 and the reviewing court must consider the evidence in the light most favorable to the
verdict.2 9 7 The burden is upon that party asserting error to show it

affirmatively by the record and where the judgment complained of
is based in part on consideration of evidence by the trial court, that
evidence must be made available to the reviewing court by being
properly brought up as a part of the record. 298 Such may be incorporated in the bill of exceptions, or attached as an exhibit thereto
properly identified by the trial judge, or embodied in an approved
299
brief of the evidence and thus brought up as a part of the record.
A stenographic report of the trial of the case from which immaterial
questions and answers, objections to evidence, colloquies between
counsel, and rulings of the court have not been stricken does not
constitute a compliance with the statutory requirement and does not
require a determination of any assignment of error in the determination of which reference must be made to the purported brief of evi293. Chesser v. Scarborough, 106 Ga. App. 529, 127 S.E.2d 493 (1962).
294. A. H. Massey, Inc. v. Diamond Electric & Supply Corp., 106 Ga. App. 121, 126
S.E.2d 548 (1962).

295. Davison v. Nat'l. Life & Accident Ins. Co., 106 Ga. App. 187, 126 S.E.2d 811
(1962).
296. Owens v. Owens, 218 Ga. 336, 127 S.E.2d 897 (1962).
297. Ferguson v. Gurley, 105 Ga. App. 575, 125 S.E.2d 218 (1962).
298. Wilson v. Balkcom, 217 Ga. 764, 125 S.E.2d 57 (1962); Forio v. Forio, 217
Ga. 813, 125 S.E.2d 486 (1962); Gibson v. Balkcom, 217 Ga. 824, 125 S.E.2d
504 (1962); Stanforth v. Balkcom, 217 Ga. 816, 125 S.E.2d 505 (1962); Fulghum Industries, Inc. v. Pollard Lumber Co., 106 Ga. App. 49, 126 S.E.2d
432 (1962); Morrow v. American Tire Co., 106 Ga. App. 788, 128 S.E.2d
342 (1962); Douglas v. American Cas. Co., 106 Ga. App. 744, 128 S.E.2d
364 (1962); Rooks v. White, 107 Ga. App. 84, 129 S.E.2d 359 (1962); Gabriel
v. Gabriel, 218 Ga. 694, 130 S.E.2d 131 (1963).
299. Bennett v. Kimsey, 218 Ga. 470, 128 S.E.2d 506 (1962).
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dence. 300 This rule, however, is for the benefit of the reviewing court
rather than the parties litigant, and if the appearance of the immaterial portions are not such as to inconvenience the court, the
court is not required on motion to dismiss the bill.3 ° 1 Since these cases
were added to the line of cases so holding the General Assembly enacted an amendment3 02 to code chapter 6-8 by adding to that chapter
a new section reading as follows:
6-805A. Upon approval by the trial court in any case of the
brief of evidence in said court whereby said brief is ordered filed as part of the record in said case or is transmitted to an appellate court of this State, no extraneous matter appearing in said brief shall be deemed such as to render
said brief subject to dismissal; nor shall any imperfection in
said brief, not affecting the substance of the case, be grounds
for dismissal by the appellate court, after the said brief shall
have been approved by the trial court. The appellate courts
of the State of 'Georgia shall accept such briefs of evidence as
approved by the trial court in each case, and the appellate
court shall thereafter hear and determine all questions raised
as shown by the record in said case.
In other action 30 3 amending code section 24-2729 it was provided that
the cost for the preparation of the transcript of the record be first
paid by appellant before the clerk transmits the record except in
cases where appellant makes affidavit that he is unable to pay the
same or give security therefor.
CONSIDERATION AND ADJUDICATION

More than a dozen cases reached the appellate courts during the
survey period wherein the court ruled that failure to argue on oral
argument or by written brief, a point properly raised, constituted
abandonment of that point as a consequence of which the point would
not be considered.3 04 A mere recital in the brief of the existence of
the assignment of error without argument or citation of authorities
300.

301.
302.
303.
304.

Moon v. Moon, 105 Ga. App. 597, 125 S.E.2d 560 (1962); W\vne v. State. IC6
Ga. App. 273, 126 SE.2d 713 (1962) ; White v. Owens, 106 Ga. App. 279, 126
S.E.2d 805 (1962); Kramer v. State Highway Dep't., 106 Ga. App. 706, 128
S.E.2d 86 (1962).
Fuller v. Fuller, Ga. App.
, 130 S.E.2d 520 (1963) .
Ga. Laws, 1963, p. 258.
Ga. Laws, 1963, p. 368.
Kent v. Barrett Oil Go., 217 Ga. 750, 125 S.E.2d 59 (1962) ; Venable v. Gresham, 105 Ga. App. 720, 125 S.E.2d 507 (1962); East v. Mayor, of Wrightsville, 217 Ga. 846, 126 S.E.2d 407 (1962); Fulghum Industries, Inc. v. Pollard
Lumber Co., 106 Ga. App. 49, 126 S.E.2d 432 (1962) ; Dependable Ins. Co.,
v. Gibbs, 218 Ga. 305, 127 S.E.2d 454 (1962) ; F. N. Roberts Corp. v. Tom
O'Ryan Advertising Co., 106 Ga. App. 626, 127 S.E.2d 720 (1962) ; Aldridge
v. Whale)', 218 Ga. 611, 130 S.E.2d 124 (1963).
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is insufficient to save the point from being treated as abandoned. 305
In making an adjudication on the appellate level, where the trial
judge's decision is supported by any competent evidence and no error
of law appears 306 the reviewing court cannot hold as a matter of law
that the trial judge abused his discretion. Similarly the exercise of
his discretion 'by the trial judge will not be controlled or interfered
with where there is conflict in the evidence supporting the complaining parties' position. 307 The appellate court may affirm the lower
court upon condition that a part of the verdict be written off, if the
illegal portion may be determined under the record, but if it cannot
be then a general reversal must result. 308 Full bench decisions by the
Supreme Court are binding on the Court of Appeals 3° 9 as they are
on trial courts. Decision by the appellate court does, of course, fix
and determine the law of the case3 10 where there be other or further
proceedings in the ,trial court. A judgment granting a summary judgment made in the trial court and reversed in the appellate court does
not establish the law of the case with reference to demurrers which
have not been ruled upon, so as to prevent the making thereafter of
an oral motion to dismiss in the nature of a general demurrer. 311 The
fact that a petition is held on appeal to be fatally defective for lack
of one essential allegation is not to be interpreted as meaning that it
may not be fatally defective for other reason or reasons, even though
the essential allegation to which the court pointed in the first instance
may have been added later by amendment. 312
SPECIAL ACTIONS

In divorce proceedings the 1960 amendment to code section 30-122
on the rights and disabilities of the parties should not be so misconstrued as to render the term "rights and disabilities" and the term
"divorce" as synonomous. 3 1 3 It is error to charge that if the jury grants
305.

Hesters v. Sammons, 106 Ga. App. 126, 126 S.E.2d 484 (1962); Key Life Ins.
Co. v. Hodges, 106 Ga. App. 735, 128 S.E.2d 367 (1962).

306.

Mullis v. Packer Corp., 106 Ga. App. 776, 128 S.E.2d 544 (1962).

307. Adams v. Kirkland, 218 Ga. 512, 128 S.E.2d 730 (1962).
308. Co-op. Cab Co. v. Arnold, 106 Ga. App. 160, 126 S.E.2d 689

(1962); Jones

v. Alexander, 106 Ga. App. 755, 128 S.E.2d 203 (1962).
309. Wright v. Lester, 218 Ga. 31, 126 S.E.2d 419 (1962); Wright v. Lester, 106
Ga. App. 452, 127 S.E.2d 193 (1962).
310. Folk v. Meyerhardt Lodge No. 314, 218 Ga. 248, 127 S.E.2d 298 (1962); Cotton States Mut. Ins. Co. v. Stephens, 106 Ga. App. 145, 126 S.E.2d 645
(1962) ; Bankers Fidelity Life Ins. Co. v. Oliver, 106 Ga. App. 305, 126 S.E.2d
887 (1962); Banister v. Nat'l. Fire Ins. Co., 106 Ga. App. 507, 127 S.E.2d
330 (1962); Consumers Financing Corp. v. Lamb. 218 Ga. 343, 127 S.E.2d 914
(1962).
311. Sanders v. Alpha Gamma Alumni Chapter of Delta Sigma Phi Fraternity,
2- Ga. App. -. , 130 S.E.2d 255 (1963).
312. Benefield v. McDonough Constr. Co., 106 Ga. App. 194, 126 S.E.2d 704 (1962).
313. Perlotte v. Perlotte, 218 Ga. 27, 126 S.E.2d 220 (1962).
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one party a divorce as a matter of law the other party should also be
granted a divorce. This may be further violative of the provisions of
code section 30-109 to the effect that no divorce shall be granted if
both parties are guilty of like conduct.
A plaintiff in a garnishment proceeding3 14 cannot reach assets
which his debtor himself cannot reach, and if the defendant could
not obtain a judgment against the garnishee, then the plaintiff in
garnishment is not entitled to such a judgment. Where the affidavit
to the writ for attachment 315 was not made before a judicial officer,
there was no return of the writ and there was no declaration in attachment filed as provided by law. For any one of those reasons the
attachment should be dismissed.
A declaratory judgment action will lie3 6 where there exists a controversy within the meaning of the Declaratory Judgment Act (Code
Ann. section 110-1101) where the facts allege an actual or justiciable
controversy or when the ends of justice demand that such relief be
given. It is, however, encumbent upon the party seeking such relief
to show the existence of such a controversy 3 7 and this is not done
simply by pleading conclusions unsupported by pleaded facts, or
where it appears from the petition that there is no claim of right, 318
or no necessity of an adjudication to guide and protect petitioner from
uncertainty and insecurity with respect to the propriety of some
future act or conduct,3 1

9

such as where all the rights of the parties

3 20

Where in a declaratory judgment proceeding
have already accrued.
an attack is made on the constitutionality of a state statute, the requirement that the attorney general be served with a copy of the pro321
ceeding is mandatory and jurisdictional.
Upon the hearing of a habeas corpus proceeding seeking the release of a prisoner in confinement, there exists a presumption in
favor of the validity of the conviction or judgment unreversed and
the burden therefore rests upon the petitioner to allege and prove an
314.
315.
316.

317.
318.
319.
320.
321.

Kilpatrick v. Aetna Ins. Co., 105 Ga. App. 816, 125 S.E.2d 791 (1962).
Lester v. Luttrell, 106 Ga. App. 574, 127 S.E.2d 817 (1962); Nix v. Davis,
106 Ga. App 206, 126 S.E.2d 467 (1962).
Pennsylvania Thresherman F, Farmers Mut. Cas. Ins. Co. v. Gardner. 130 S.E.2d 507 (1963); Aetna Cas. & Surety Co. v. Brooks, 106
Ga. App. -,
Ga. App. 427, 127 S.E.2d 183 (1962); Fuller v. Fuller, Ga. App. -, 130
S.E.2d 520 (1963).
Pennsylvania Thresherman & Farmers Mut. Cas. Ins. Co. v. Gardner, Ga. App. -_, 130 S.E.2d 507 (1963).
Pennsylvania Threshermen & Fanmer's Cas. Ins. Co. v. Wilkins, 106 Ga.
App. 570, 127 S.E.2d 693 (1962).
United States Fidelity & Guaranty Go. v. Watson, 106 Ga. App. 748, 128
S.E.2d 515 (1962).
Patat v. Bullock, _
Ga. App. -,
130 S.E.2d 528 (1963); Dixie Fireworks
Go. v. McArthur, 218 Ga. 735, 130 S.E.2d 731 (1963).
Williams v. Kaylor, 218 Ga. 576, 129 S.E.2d 791 (1963).
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illegal detention.3 22 Such a proceeding cannot be used as a substitute
for motion for new trial, writ of error or other remedial procedure
to correct the alleged errors in the trial of the criminal case. 32 3 In

order for a petition for habeas corpus to state a cause of action for the
relief sought, essential jurisdictional facts must be averred, and jurisdiction of the subject matter cannot, of course, be conferred by agreement, consent, or waiver. 324 A superior court judge sitting in his cir.
cuit has no authority to grant such a writ unless illegal detention
325
exists in a county within such circuit.
The right to the extraordinary writ of mandamus is available only
"if there shall be no other specific legal remedy." 326 The petitioner
for such writ must show that he has a clear legal right to the relief
sought and that there is no other specific legal remedy. 327 Such a

writ will not lie to compel a general course of conduct or the performance of continuous duties, nor will it lie where the court issuing
the writ would have to undertake to oversee and control the general
course of official conduct of the party to whom the writ is directed.
SPECIAL PROVISIONS
LIMITATIONS

Action was barred where the petition, pleading an in personam
action, was filed after the expiration of the limitation period and the
attachment proceeding filed theretofore and within the period stood
dismissed on account of failure to file the declaration within the time
prescribed by law.32 s Also where the record of plaintiff's former suit

showed on its face that the petition was not served on the defendant
in the manner prescribed by statute, that purported service was void,
and the mere filing of that former suit which was dismissed did not
toll the statute of limitations. 329 The right of action for personal injuries accrues as of the instant the injuries are inflicted, but the right
of action for wrongful death does not accrue until death occurs.330
An action by a wife for loss of consortium is one for injury to the
person and not a property right, and therefore such an action is sub322. Stanforth v. Balkcom, 217 Ga. 816, 125 S.E.2d 505 (1962).
323. Gibson v. Balkcom, 217 Ga. 824, 125 S.E.2d 504 (1962) ; Peppers v. Balkcom,
218 Ga. 749, 130 S.E.2d 709 (1963).
Turner v. McGee, 217 Ga. 769, 125 S.E.2d 36 (1962).
Jordan v. Jordan, 218 Ga. 246, 127 S.E.2d 301 (1962).
O'Callahan v. Aikens, 218 Ga. 46, 126 S.E.2d 212 (1962).
Solomon v. Brown, 218 Ga. 508, 128 S.E.2d 735 (1962) .
Nix v. Davis, 106 Ga. App. 206, 126 S.E.2d 467 (1962).
Planters Rural Telephone Co-op. v. Chance, 107 Ga. App. 116, 129 S.E.2d
384 (1962).
330. Burns v. Brickle, 106 Ga. App. 150, 126 S.E.2d 633 (1962).
324.
325.
326.
327.
328.
329.
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ject to the two-year statute of limitations rather than the four-year
statute. 331 The statute of limitations applies to cross-actions the same
332
as it does to ordinary actions.
FORMER ADJUDICATION

Where there has been a judgment by a court of competent jurisdiction in a former litigation between the same parties based upon the
same cause of action, the litigants are bound thereby to the extent
of all matters which were or might have been put in issue in that
case. 3 33 Under the full faith and credit clause of the Constitution, such

a judgment of a sister state is entitled to the same regard and treatment as if obtained within this state, and this applies to modification
of its terms where they control child custody. 3" 4 Not only adjudication, but the pendency of a former action which enjoys an identity of
parties and identity of issues with the instant proceeding, is a defense
to the prosecution of such- present action. 335 Estoppel by judgment
is akin to res judicata in that in both, the former judgment must have
been based, not merely on purely technical grounds, but at least in
part on the merits where under the pleadings they were or could have
been involved. It differs from res judicata in that the doctrine of
estoppel has reference to previous litigation between the same parties
based upon a different cause of action. There is then an estoppel
by judgment only as to such matters within the scope of the previous pleadings as necessarily had to be adjudicated in order for the
previous judgment to be rendered, or such as are shown by aliunde
6
proof to have been actually litigated and determined.33

Where in a former bail trover proceeding to recover a horse, plaintiff recovered over a defense of entitlement to a lien for his keep,
such judgment constitutes no bar to a subsequent action to recover
for the horse's keep, as the former suit adjudicated only entitlement to
a lien and not entitlement to compensation."a 7 The record in a
criminal prosecution is no bar to a subsequent civil action arising
froni the same occurrence." a8 A foreign judgment which shows on its
face that the rendering court was without jurisdiction is entitled to
331. Schimmel v. Greenway, 107 Ga. App. 257, 129 S.E.2d 542 (1963).
332. Cook v. Jackson, 107 Ga. App. 251, 129 S.E.2d 553 (1963).
333.
334.
335.
336.
337.
338.

C. Schomburg & Son, Inc. v. Schaefer, 217 Ga. 170. 129 S.E.2d 854 (19.63)
Booker v. Booker, - Ga. App. -. , 130 S.E.2d 260 (1963).
Belden v. Strickland, 218 Ga. 105, 126 S.E.2d 670 (1962).
Burns v. Brickle, 106 Ga. App. 150, 126 S.E.2d 633 (1962).
King Sales Co. v. McKey, 105 Ga. App. 787, 125 S.E.2d 684 (1962) ; Thompson
v. Reese, 105 Ga. App. 826, 125 S.E.2d 726 (1962) .
Venable v. Gresham, 105 Ga. App. 720. 125 S.E.2d 507 (1962).
Webb v. McDaniel, 218 Ga. 366, 127 S.E.2d 900 (1962).
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no recognition in this state. 339 For the former adjudication to serve
as a bar, such adjudication must have been based upon the merits of
the controversy, 340 and a dismissal on a purely technical ground such
as for failure of plaintiff to comply with an order requiring answers
to interrogatories, even though the order provides for dismissal "with
prejudice," will not serve as a bar to a subsequent proceeding for the
same cause of action. 341 The act of the judge of the superior court in
approving an amendment to a corporate charter is not judicial, but
legislative, and such an order does not constitute a judgment such as
is contemplated in the doctrine of res judicata. 342 An election of one
of two inconsistent remedies may constitute a waiver to proceed under
the other and serve as a bar to a subsequent effort to prosecute a
claim for relief under that other, but a person who prosecutes an action based upon a remedial right which he supposes he has, but in
fact does not possess, is not thereby precluded from asserting his
real rights in a subsequent action.3 43
339.
340.
341.

Greenfield v. Chronicle Printing Co., Ga. App. -, 130 S.E.2d 526 (1963).
Banks v. Sirmans, 218 Ga. 413, 128 S.E.2d 66 (1962).
Floyd & Beasley Transfer Co. v. Copeland, Ga. App. -,
130 S.E.2d 143

(1963).

342. John P. King Mfg. Co. v. Clay, 218 Ga. 382, 128 S.E.2d 68 (1962).
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