LOCAL GOVERNMENT
By R.

PERRY SENTELL, JR.*

Local government law has been termed by one observer "grass roots
law."' Because these roots permeate subject-matter lines and extend
into practically all legal soils, one of the most perplexing tasks in
examining their growth during a given period is that of attempting
to arrive at logical boundary lines. 2 Thus, the subject matter lines of
demarcation which have been drawn for this year's survey-both for
the court decisions and for legislation-may well appear arbitrary: too
encompassing on the one hand, and not enough so on the other. Solace
can be taken only in the fact that an earnest effort has been made to
plow somewhere in the middle.
Over 30 court decisions rendered during the survey period have been
selected, at least for mention. These decisions have been roughly divided into two major catgeories-A. Municipalities, 3 and B. Counties
-and then, even more roughly (almost brutally), into smaller subjectmatter niches. Perhaps at least those who prefer push-button justice
4
will appreciate these attempts at classification.
Some 18 general statutes and amendments to the constitution are
surveyed in the legislation division; and again, these have been typed
to the extent (and possibly beyond) logically feasible.
Hopefully, from the treatment as a whole, conclusions can be drawn
on the sources of stimulation to the grass roots of local government in
Georgia during recent months.
I. COURT DECISIONS
A.

MUNICIPALITIES

1. CONTRACTS

As with individuals and private entities, the extent of a municipality's operations can be increased by contracts with others, for services, supplies, and the like. During the survey period, however, both
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Preface to FORDHAM, LOCAL GOVERNMENT LAW at vii (1949).

2.

Many years ago McQuillin complained that "Municipal Corporation Law,
virtually touching all branches of jurisprudence, is not susceptible of logical
and precise classification." Preface to Second Edition to MCQUILLIN, MUNsI
PAL CORPORATIONS at vii (1928).

3.

4.

The term "municipalities" can here be taken to include both "cities" and
"towns." For a discussion of possible distinctions in the two, see Sentell, Cities
and Towns in Georgia: A Distinction With A Difference?, 14 MERCER L.
REV. 385 (1963).
Others are advised to review the entire survey before concluding that cases
dealing with a particular point were or were not decided during the period.

MERCER LAW REVIEW

[Vol. 15

appellate courts in Georgia had the occasion to remind municipalities of limitations peculiarly applicable to their contracting abilities.
The case of Macon Ambulance Service, Inc. v. Snow Properties,
Inc.5 actually placed in issue two contracts, the validity of both being
contested by municipal citizens and taxpayers. The first of these contracts had been made by the municipality in the form of an ordinance
purporting to grant an exclusive five-year franchise to an ambulance
service to operate upon- the municipal streets. Conceding that the operation of vehicles for hire on municipal streets is a privilege-a privilege which can be withheld or reasonably regulated by the municipality in the exercise of its police powers-the Supreme Court nevertheless held that the power to grant an exclusive franchise for this privilege "must be found in the powers granted in the charter." 6 The
authorizations contained in the charter here-to make rules and regulations respecting public streets and motor vehicles, and to regulate
and control common carriers for hire and motor vehicles-did not satisfy the court.7 Thus, the enforcement of the franchise ordinance was
enjoined.
The second contract fared better. This was a five-year contract between the municipal hospital commission s and the ambulance service
under which the service would transport charity patients to and from
the municipal hospital and the commission would pay to the service
specified yearly amounts in its own behalf, as agent for the municipality, and as agent for the county. The Supreme Court concluded
that this contract did not create a constitutionally prohibited "debt"
for the municipality,9 after making the following observations: (1)
the commission was created by an amendment to the charter of the municipality which did not expressly impose a duty to pay its contractual
obligations upon either the municipality or the county; (2) in making
the contract, the commission was acting under its charter authority to
make all contracts necessary for the maintenance of the hospital; (3)
5.
6.
7.

218 Ga. 262, 127 S.E.2d 598 (1962).
Id. at 266, 127 S.E.2d at 601.
The court was apparently searching for the express charter power to grant

an exclusive franchise, although its use of a general passage from 64 C.J.S.
Municipal Corporations sec. 1724, alluding to "inferred powers" confuses the
point. 218 Ga. at 266, 127 S.E.2d at 601.

8. This commission had been exclusively vested with powers of central management and control of the municipal hospital.
9.

GA. CONST. art. VII, §7, para. 1. (1945), GA. CODE ANN. §2-6001 (Rev.
1948): "The debt hereafter incurred by any county, municipal corpor-

ation or political division of this State except as in this Constitution provided
for, shall never exceed seven per centum of the assessed value of all the taxable property therein, and no such county, municipality or division shall incur any new debt ... without the assent of a majority of the qualified voters
of the county, municipality or other political division voting in an election for
that purpose to be held as provided by law .... "
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the contract was conditioned upon the service rendering performance
satisfactory to the administrator of the hospital. 10 The court therefore
reversed the trial court's holding of unconstitutionality.
The municipal contract in issue in Johnson v. State" constituted
the foundation for the municipality's efforts to issue revenue certificates for an electrical distribution system. This 20-year contract was
between the muncipality and the Tennessee Valley Authority and
embodied agreements by TVA to supply electrical current for use
in the municipality's system and by the municipality to charge its
customers specified electricity rates and to raise or lower these rates
in the future according to the operational and maintenance expenses
of the system. Dealing with the statutory prohibition that "one council may not by an ordinance bind itself or its successors so as to prevent free legislation in matters of municipal government," 12 the Court
of Appeals, on the basis that this prohibition relates only to "governmental functions," said that generally no objection would be found
to a municipal contract for a supply of electrical power extending beyond the term of office of those officers making it. Here, however, the
general rule would not apply because the fixing of rates by a municipality is a "governmental function," and this council was held unable
to bind either itself or its successors, by ordinance or by contract, as to
what rates the utility would charge in the future. Rejecting the municipality's contention that statutes13 permitted this contract, the court
replied that the statutory authority for a municipality to contract on
specified future utility rates with the bondholders does not authorize
municipal contracts with the wholesaler of the electrical power. 14
2.

SAFETY AND MORALS REGULATIONS

Municipalities find it difficult to avoid concern for the morals and
safety of their citizens. Occasionally giving vent to their zeal, they
enact municipal regulations geared toward alleviating this concern.
Often, the judiciary must then determine whether these enactments
transcend the municipal scope of authority. During the survey period
the Supreme Court was faced with several such situations.
The first case, Murray Productions, Inc. v. Floyd,15 presented for
the court's consideration provisions of a municipal charter and ordinance declaring it a crime to exhibit or cause to be exhibited within
10.

11.
12.

13.
14.

The court did not clearly corme down on any one of these grounds as a basis
for its decision.

107 Ga. App. 16, 128 S.E.2d 651 (1962).
GA. CODE §69-202 (1933).
GA. CODE ANN. §87-803 (Rev.

1963).

Thus, cases such as Reed v. City of Smyrna, 201 Ga. 228, 39 S.E.2d 668
(1946), were distinguished.

15. 217 Ga. 784, 125 S.E.2d 207 (1962).
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the municipality a motion picture which had not been approved by
the city censor or board of censors. Reviewing the judicial history
of the free speech and free press provision of the Georgia Constitution,' the majority of the court' 7 declared this provision absolute in
its protection of liberty of speech and press but not absolute in its
protection of abuses of this liberty. The question' s then became
whether the municipality could subject all pictures, both the protected
and the obscene, to inspection in order to discover and prohibit the
obscene ones. 19 The court concluded that the municipality could not
20
constitutionally protect the morals of its citizens in this manner.
In addition to undesirable movies, municipalities may also wish to
protect their citizens against the vice of malt beverage consumption. In
City of East Point v. Weathers,21 malt beverage dealers, as citizens and
taxpayers, sought to enjoin the enforcement of an ordinance prohibiting the sale and distribution of malt beverages within the municipality. Holding that the plaintiffs, as citizens and taxpayers, lacked
standing to bring the action, the Supreme Court rejected each of
their arguments. Seeing the regulation of malt beverages as a matter
of privilege and within the governing authority's discretion, the court
16.

Art. I, §1, para. 15 (1945). GA. CODE ANN. §2-115 (Rev. 1948): "No law
shall ever be passed to curtail or restrain the liberty of speech, or of the
press; any person may speak, write and publish his sentiments, on all subjects, being responsible for the abuse of that liberty."
17. Justice Mobley concurred in the majority's judgment but wrote a concurring
opinion, and Justice Candler dissented.
18. This question was phrased by the court to be whether "the house may be
bui-ned in order to get the irats out of it." 217 Ga. at 792, 125 S.E.2d at 213.
19. The United States Supreme Court rendered a different answer to this question
as it was posed by an ordinance of the City of Chicago, see Times Film Corp.
v. Chicago, 365 U.S. 43 (1961), causing the Supreme Court of Georgia here
to concede that Atlanta's ordinance did not offend the United States Constitution, see 217 Ga. at 790, 125 S.E.2d at 212.
20. The majority of the court acknowledged its concern with obscene pictures
and suggested as a possibly valid regulation a law prescribing "a severe
penalty for exhibiting an obscene picture with a provision that if it had been
voluntarily submitted to a board created by the law for making such voluntary inspections, and had been judged not to be obscene by that board the
courts should give serious consideration of this demonstrated lack of intent
when imposing sentence .... " 217 Ga. at 793, 125 S.E.2d at 213-14.

21.

Following this decision the municipality enacted another ordinance, this one
requiring that all motion pictures shown there must first be reviewed and
rated by a designated official and that certain ratings, if received, must be
included with the advertisement of the pictures. This ordinance too was litigated during the survey period and the Supreme Court, while avoiding a
holding on its constitutionality, did decide the narrow point that a municipal charter amendment authorizing the municipality to govern the matter
of pictures displayed and to prevent the display of obscene pictures had not
been voided by the Murray Productions, Inc. decision and thus authorized
the enactment of this particular ordinance. City of Atlanta v. Columbia
Pictures Corp., 218 Ga. 714, 130 S.E.2d 490 (1963)
218 Ga. 133, 126 S.E.2d 675 (1962).
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could find no "public right" in the case. As the receipt of tax revenue
from malt beverage licenses is also discretionary, its absence afforded
no basis for complaint. Further, the plaintiffs had alleged no facts
showing that illegal expenditures would be made to enforce the ordinance. Finally, the revocation by the municipality of the privilege of
selling malt beverages was held to raise no question of deprivation
of or injury to property.
Akin to attempts to improve the morals of the citizens are municipal
regulations aimed at providing them with complete safety against
possible injury. Of this latter species was the municipal ordinance in
22
question in the case of Atlanta &-West Point R. R. v Underwood
requiring railroads in the municipality to provide at each grade crossing "complete public safety" from approaching trains for all persons
using the streets, and to "protect the public fully." The Supreme
Court invalidated this requirement, holding that it exacted of railroads operating within the municipality a greater duty than the ordinary care and diligence required of them by the State's general law. 23
This the municipality lacked power to do.
3.

ZONING

"Perhaps the most rapid development in recent years," it has been
postulated, "has been made in the branch of municipal corporation
law relating to zoning." 24 Both appellate courts had a voice in this
development in Georgia during the survey period.

The narrow point settled in Hill v. Busbia25 was that a municipal
zoning ordinance providing that lots of record at the time of enactment of the ordinance having less than the minimum requirements
for a residential zone could nevertheless be used for permitted uses in
the zone, excepted from its operation a lot of record upon which a
residence conforming to the ordinance's requirements could not possibly be constructed. 26
In two cases the Court of Appcals was called upon to decide questions revolving around applications for variances from municipal
22.
23.

218 Ga. 193, 126 S.E.2d 785 (1962)
In Underwood v. Atlanta & West Point R.R., 105 Ga. App. 340, 124 S.E.2d
758 (1962), the Court of Appeals had avoided this holding by confining
the meaning of the broad language of the ordinance to include only the
specific requirements set forth, such as having a signal device in operation
at each crossing. To this the Supreme Court here observed that the language
of the ordinance was "plain, unambiguous and positive, and . .. not capable
of two constructions." 218 Ga. at 196, 126 S.E.2d at 788.
24. Preface to Third Edition to MCQUILLIN, MUNICIPAL CORPORATIONS at iii (3rd
ed. 1949).
25. 217 Ga. 781, 125 S.E.2d 24 (1962).
26. The court professed to decide the case on this point to avoid a holding on
constitutionality of the zoning ordinance in question.
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zoning ordinances. In Ivey, Inc. v. Allen 27 the court held that the
questions what constitutes "unnecessary hardship" or "great practical
difficulty"-items required by statute28 for the grant of a varianceand whether there is evidence to authorize a finding that these items
exist in a specific case, are questions of law within the jurisdiction of
29
the superior court on appeal from the local board of adjustment.
In this specific case, evidence of "inconvenience" by the applicant 3
was held not to fully demonstrate the bases upon which the variance
could be granted.
In Black v. Westside Development Co.31 the court interpreted the
statute 32 authorizing an appeal to the superior court from the board
of adjustment's decision on a variance application to be exclusive,
and thus to preclude the board itself from granting a rehearing on an
33
application which it has already denied.
4.

TAXATION

"[T]he general property tax, with all its vagaries in policy and administration, remains the principal single producer of local revenue.
-34 Two Supreme Court decisions during the survey period
dealing with this municipal lifeline should be noted.
In the first case, L. R. Sams Co. v. Hardy,3 5 a petition to enjoin a
municipal tax sale of the plaintiff's property was sustained against the
municipality's general demurrer when the petition alleged that the tax
fi fa for $1,230.46 was levied upon property which was valued no lower than $25,000, and that the property was capable of being divided
so that a portion which was vacant could be sold as a parcel for the
36
amount of the fi fa.
One of the favorite aspects of municipal taxation-from the taxpayer's vantage point-is exemption. The Georgia Constitution 7
authorizes, and statutes38 provide for, the exemption from taxation
27.
28.
29.
30.
31.
32.

33.
34.
35.
36.
37.
38.

105 Ga. App. 728, 125 S.E.2d 549 (1962).
§69-824 (Rev. 1957).
This jurisdiction is provided by GA. CODE ANN. §69-829 (Rev. 1957).
E.g., the applicant would have to build houses within certain dimensions on
the lot, without evidence that he intended to construct larger ones.
106 Ga. App. 378, 126 S.E.2d 901 (1962).
GA. CODE ANN. §69-827 (Rev. 1957).
The court's refusal to allow rehearings by the board of adjustment stemmed
from its professed fear of unduly prolonged variance proceedings; see 106
Ga. App. at 381, 126 S.E.2d at 902.
FORDHAM, LOCAL GOVERNMENT LAw 442 (1949).
218 Ga. 147, 126 S.E.2d 661 (1962).
The court said that the plaintiff was not required to allege the illegality of
the tax itself in order to obtain an injunction against an excessive levy. See
218 Ga. at 151, 126 S.E.2d at 664.
Art. VII, §1, para. 4 (1945) , GA. CODE ANN. §2-5404 (Supp. 1961).
GA. CODE ANN. §92-201 (Rev. 1961).
GA. CODE ANN.
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of nonprofit "places of religious worship or burial." The case of City
of Atlanta v. Crest Lawn Memorial Park Corp3 9 forced a consideration of how far a "place of burial" is to extend. And the Supreme
Court's conclusion was that the exemption applied to the entire tract
of the cemetery corporation's land, which contained areas where burials
40
had actually been made as well as undeveloped areas and buildings
said to be necessary for maintenance of the cemetery. In reaching this
conclusion, the court held that the impossibility of utilizing the undeveloped part of the tract for actual burials, 41 due to steep hills and
42
the like, did not exclude it from the coverage of the exemption.
5. TORT LIABILITY

Always a fruitful source of discussion is the subject of the liability
of municipalities for torts. 43 Although during the survey period little
new light was shed upon the topic, several court decisions should at
least be mentioned.
The statutory requirement that persons suing a municipality for
money damages for injuries to person or property must first within
six months of the event present written notice of their claims to the
municipality,44 was held by the Court of Appeals to apply to an action by a widow to recover the full life value of her husband, allegedly fatally injured by negligent acts of the municipality.4 5 The widow's
petition not alleging that the notice had been duly given, the municipality's general demurrer was sustained.
The basis of two Court of Appeals decisions was the liability of
municipalities for defects in their streets. 46 City of Marietta v. Godwin 47 actually embodied two suits, one against the municipality and
one against the municipal board of lights and waterworks, for injuries
allegedly sustained by the plaintiff pedestrian from falling into a hole
39.
40.
41.

42.

43.

218 Ga. 497, 128 S.E.2d 722 (1963).
An "administration building" and a "tool house." See 218 Ga. at 497-98, 128
S.E.2d at 723.
Testimony indicated that this undeveloped part of the tract had historical
significance, and the court said that "the preservation of a historical site
in a tract of land dedicated to burial purposes would not change its dharacter
ras a place of burial." 218 Ga. at 502, 126 S.E.2d at 726.
The trial court had held that tracts of land acquired by the corporation
for future cemetery purposes but not yet used for any purpose directly connected with the cemetery were not exempt from municipal taxation, but
this holding was not appealed.
In 1957 the Supreme Court of Florida estimated that since 1900 well over
200 law review articles have been written on the subject. See Hargrove v.

Town of Cocoa Beach, 96 So.2d 130 (1957).
44. GA. CODE §69-308 (1933).
45. Pettaway v. City of Albany, 105 Ga. App. 739, 125 S.E.2d 568 (1962).
46. This liability is set forth in a negative fashion in GA. CODE §69-303 (1933).
47. 106 Ga. App. 113, 126 S.E.2d 302 (1962).
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in the street. Sustained against general demurrers of the two defendants were plaintiff's petitions alleging that the board was a subsidiary
public corporation of the municipality having powers previously
vested in the mayor and council, that the hole in question had been
dug by employees and agents of both the board and the municipality
acting within the scope of their authority, and that both defendants
48
owed a duty of filling or warning of the hole.

Malone v. City of Rossville49 was similar to Godwin in that a plaintiff pedestrian claimed to be entitled to damages from two defendants, the municipality and a railroad, for injuries resulting from a fall
into a hole in the street. Here, however, the hole in question was located between the rails of the railroad at a point where it crossed a
municipal street, and the railroad had already settled with the plaintiff. Holding that the municipality, as a joint tort-feasor, was entitled
to have credited to its liability the payment made by the railroad for
the plaintiff's covenant not to sue, the court nevertheless held error
in the trial judge's charge upon the legal duty of the railroad to maintain the portions of streets crossed by it. As the railroad was not a
party to this case, the court thought that the charge might have influenced the jury to erroneously think that the primary duty of maintaining the portion of the street here in question was upon the railroad.
Interesting factual situations were the chief characteristics of the
remaining two tort liabililty decisions to here be noted. Bagwell v. City
of Gainesville5o presented to ,the Court of Appeals a claim against the
municipality by the owner of a hatchery located outside municipal
limits. To the plaintiff's allegation that the municipality refused to
dispatch its fire-fighting equipment to his burning hatchery, resulting
in the hatchery's destruction, the court responded that the municipality's operation of a fire department is a "governmental function"
for which it is not liable to private individuals for improper performance or nonperformance. 51 To the plaintiff's further allegation that
the municipality had breached a promise to furnish his hatchery
48.

The court refused to construe the plaintiff's allegation regarding the board's

being a subsidiary corporation, as asserting a complete delegation to it of

49.
50.
51.

the municipality's authority and control over its streets. See 106 Ga. App. at
117, 126 S.E.2d at 305.
107 Ga. App. 271, 129 S.E.2d 563 (1963).
106 Ga. App. 367, 126 S.E.2d 906 (1962).
The court here relied upon GA. CODE §69-301: "Municipal corporations shall
not be liable for failure to perform, or for errors in performing, their legislative or judicial powers. For neglect to perform, or for improper or unskillful performance of their ministerial duties, they shall be liable"; and upon
GA. CODE §69-307: "A municipal corporation shall not be liable for the torts
of policemen or other officers engaged in the discharge of the duties imposed
on them by law."
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necessary water and to extinguish fires there, the court answered that
the agreement to extinguish fires was likewise a "governmental function," and that the plaintiff had not asserted that this fire could have
been extinguished by the water necessary for the ordinary needs of
the hatchery, which was all the municipality was obligated to furnish.
Thus, the municipality's demurrer to the petition was sustained.
In Poole v. City of Louisville52 a plaintiff motorist sued the municipality and two of its police officers for injuries received in an automobile accident allegedly caused by the police officers pursuing him at
night in an unmarked car, without signal, and while he was violating
no law. The municipality's demurrer to the plaintiff's petition was
sustained on the ground that maintaining vehicles for use in law enforcement is a "governmental function" which when negligently performed by its officers, does not render the municipality liable. The
demurrers of the police officers, however, were not sustained; the
court reasoning that they did not here enjoy statutory privileges in
operating an "emergency vehicle" 53 and that the jury must decide
whether the officers should have foreseen a strong probability that their
conduct might cause injury to the plaintiff and whether their conduct
was justified by the end to be attained.
6.

OFFICERS AND EMPLOYEES

Two decisions were rendered during the survey period, both by the
Supreme Court, concerning officers and employees of municipalities;
one revolving around the employment relationship, and one focusing
upon an individual officer's powers and limitations.
In a case of first impression, City Council of Augusta v. Young,5 4
the court held that a municipality could not deduct from its pension
payments to a retired fireman the amount being received by the fireman as workmen's compensation benefits for the injury which had led
to his retirement. In reaching this conclusion, the court said that the
fireman's contractual right to municipal pension payments, to which
pension plan contributions had been made from his salary while em-

ployed, was not the type of "right" or "remedy" barred by the workmen's compensation statute for an employee who accepted its pro52.
53.
54.

107 Ga. App. 305, 130 S.E.2d 157 (1963).
These privileges are granted by GA. CODE ANN. §68-1604 (Rev. 1957). The
court here held that the conditions required to give the officers these privileges, such as giving a signal, did not exist.
218 Ga. 346, 127 S.E.2d 904 (1962).
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visions. 55 Thus, the fireman was entitled to payments from both
56
sources.
In an entirely different vein, Cantrell v. Mayor 8c Council of Mt.
Airy57 presented to the court the plea of a police officer of municipality A to enjoin his being tried in the police court of municipality B
for the offense of speeding. To the plaintiff's allegation that he had
pursued a speeder from municipality A into municipality B where
he had arrested the speeder but in turn had been arrested by police officers of municipality B, the majority of the court 58 repeated the two
conditions which must exist before equity can take jurisdiction in a
criminal proceeding: irreparable injury to property or property rights,
and the absence of an adequate remedy at law. Here, the court held,
neither condition was present: the right of the plaintiff as a police
officer of municipality A and as a citizen of the State to pursue a
speeder into municipality B was not a "property right" in the necessary sense; and the plaintiff could have an adequate remedy at law by
appealing his conviction to the mayor and council of B and finally
by petitioning the superior court of the county for a writ of certiorari.

7.

MISCELLANEOUS

Four court decisions concerning municipalities during the survey
period refuse to fit into -the slots here presented. The subjects of these
decisions range from municipal elections to the maintenance of drainage ditches. The cases will here be noted in a completely uncoordinated manner.
Davis v. Page5 9 presented a factual situation where internal dissention within the governing body of the municipality caused a superior
court judge, on petition, to order that a municipal election not be
held on the date provided by the municipality's charter, so as to allow
time in which poll-holders could be selected. The Supreme Court held
the court-ordered election a nullity on the ground that the judge
lacked authority to fix a municipal election date different from the
date set in the municipality's charter.
55.

56.

57.
58.
59.

§114-103 (Rev. 1956): "The rights and remedies herein
granted to an employee who wfhere he and his employer have accepted
the provisions of this Title, agreeing respectively to accept and pay compensation on account of personal injury or death by accident, shall exclude all
other rights and remedies of such employee . . . on account of such injury,
loss of service or death."
The court distinguished the situation here presented from that where the
employee attempted to bring a common law action for pain and suffering
against the municipality, Bartram v. City of Atlanta, 71 Ga. App. 313, 50
S.E.2d 780 (1944).
218 Ga. 646, 129 S.E.2d 910 (1963).
Chief Justice Duckworth dissented, 218 Ga. at 650, 129 S.E.2d at 913.
217 Ga. 751, 125 S.E.2d 60 (1962).
GA. CODE ANN.
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The Supreme Court, in East v. Mayor of Wrightsville,60 held inter
alia that the allegations of the plaintiffs, mayor and council, in an action for trespass upon a public alley were sufficient to plead an implied dedication of the property in question for public purposes. These
allegations were that the general public had continuously used the
land in question as an alley for a period of at least 40 years; that the
mayor and council of the municipality had used the land as access
to various stores for garbage collection purposes; and that the mayor
and council had repeatedly repaired the alley.
The remaining two cases involved municipal drainage ditches. In
City of Dublin v. Hobbs,61 an action by a taxpayer to abate an alleged drainage ditch nuisance by the municipality, the Supreme Court
sustained the trial judge's refusal to charge the statute providing that
a city may not be held liable for exercising its discretion in failing to
perform certain discretionary acts. 62 The court said this statute was
not relevant in a nuisance action. Finally, in City of Atlanta v. Williams,63 the court held that the municipality's claim of an adverse
right to use a drainage ditch placed it under a duty to maintain that
ditch so that it would not overflow and damage the land of adjacent
property owners.

B.

COUNTIES
1.

TAXATION

Property taxes are as essential for the continued operations of counties in Georgia as for municipalities, previously discussed. Because of
an increased need for revenue in recent years, a tempo for reevaluation,
reappraisal, and equalization of county property for ad valorem tax
purposes has been clearly audible. Indicative of this tempo was the
enactment by the General Assembly in 1961 authorizing State aid and
loans to counties to defray costs of these equalization programs. 64 As
was to be expected, however, litigation has resulted.
60.
61.
62.
63.
64.

217 Ga. 846, 126 S.E.2d 407 (1962).
218 Ga. 108, 126 S.E.2d 655 (1962).
GA. CODE §69-302 (1933).
218 Ga. 379, 128 S.E.2d 41 (1962).
Ga. Laws, 1961, p. 107. The statute in part authorized the State Revenue

Commissioner to aid counties in employing assistance for appraising property
for tax purposes and provided that the Commissioner could contract with
counties to fund these programs with the county agreeing to repay the State
in five equal annual installments, without interest. Further, these repayments
were declared not to constitute "debts" 'within the meaning of art. VII,
§7, para. 1 of the Constitution, GA. CODE ANN. §2-6001 (Rev. 1948).
This statute was repealed and replaced by a more comprehensive one in
1963; see the discussion on p. 122 infra.

116
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In April of 1962 the Supreme Court decided the case of Jamerson
v. Campbell,65 a case presenting an effort by a county taxpayer to en-

join county officials from disbursing funds pursuant to a contract with
the State Revenue Department for reappraisal and equalization of the
county's tangible property.66 The plaintiff's attack was bottomed upon
the arguments that the contracts in question incurred new debts without the assent of the qualified voters of the county in violation of the
Georgia Constitution, 67 and that the subject matter was not one of the
constitutional purposes for which a Georgia county can levy a tax.6 8
Side stepping these arguments completely, the court held that as the
contracts were made in reliance upon the 1961 legislative enactment,
and as the plaintiff had made no attack upon any provision of the
statute itself, both it and the contracts were to be presumed valid.
Thus, the questions raised were left hanging.
Indicating the movement in this subject matter area of local government law was the Supreme Court's decision in Barrow v. Jefferson
County,69 rendered in March of 1963, almost a full year after Jamerson. Here county citizens and taxpayers were likewise seeking to enjoin the county from borrowing money from the State for a property
valuation and equalization program, upon the sole ground that the
1961 statute authorizing this loan was prohibited by the debt limitation provision of the constitution. Thus here the court was faced
with the attack which it had held to be absent from Jamerson. But
in the time lapse between the two cases, the constitutional provision
in question had been amended, and this amendment ratified, so as to
expressly authorize the types of contracts permitted by the 1961 enactment.7 0 Thus, the court dismissed the plaintiffs' action here as moot. 71
Coming to the actual figuring and assessment of ad valorem taxes,
two cases in point were decided by the Supreme Court during the survey period. In Youmans v. Hamilton,72 the court held that under the
State Constitution 73 and general law 74 the challenged method of figur65.
66.
67.
68.
69.
70.
71.
72.
73.
74.

217 Ga. 766, 125 S.E.2d 205 (1962).
Also requested was the injunction of the performance of a contract between
the county and a private firm to carry out the reappraisal and reevaluation
work.
GA. CONST. art. VII, §7, para. 1 (1945), GA. CODE ANN. §2-6001 (Rev.
1948).
See GA. CONST. art. VII, §4, para. 1 (1945), GA. CODE ANN. §2-5701 (Supp.
1961).
218 Ga. 681, 130 S.E.2d 129 (1963).
See Ga. Laws, 1962, p. 801.
Here the county and State Revenue Commissioner had ratified and confirmed their contract following the Constitutional amendment.
218 Ga. 402, 128 S.E.2d 151 (1962).
GA. CONST. art. VII, §1, para. 4 (1945), GA. CODE ANN. §2-5404 (Supp. (1961).
GA. CODE ANN. §92-219 (Rev. 1961).
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ing homestead exemptions by the county officials was proper; viz.,
crediting the allowable homestead exemption on the assessed value of
each taxpayer's land as this value was finally determined by the tax
officials who were xequired to value it.75
In Colvard v. Ridley,76 the court was sympathetic to taxpayers' claims
that county tax assessors were valuing property in the county by an
unconstitutional procedure. This procedure consisted of: (1) determining the value of realty from the appraisal of a private firm; (2)
determining the value of household and kitchen furniture by fixing
an amount of 10% of the fair market value of the owner's dwelling
and land on which it was located; and (3) determining the value of
all other tangible personal property by accepting the taxpayers' individual returns. Emphasizing that county tax assessors can fix the
just or fair valuations of property from the "best information available, ' 7-" nevertheless, the court explained, realty and tangible personalty are of the same property "class" and, under the constitutional
requirement of uniformity, 78 the assessors must use the same standard
or system iii determining their taxable values.
Finally, the Court of Appeals decided two cases dealing with the
compensation of county tax officials. In Rice v. Board of Commissioners of Putnam County7 9 the court construed the statute s° declaring
the county tax collector entitled to certain commissions according to
the net tax 'digest of the county. The term "net tax digest," here held
the court, means the total amount of taxes due on all taxable property
in the county; and the collector was therefore not entitled to commissions on funds paid to the county by the United States government in
lieu of taxes. To the tax collector's contention that the commissions in
question here had been approved by the commissioners so as to effect
an estoppel, the court answered that when the General Assembly fixes
the compensation of a public official, that official cannot fix a different compensation.
In the second case, Clark v. Kaylor,Sl the court applied its holding
that under the constitution s2 the 'General Assembly can consolidate
75. The plaintiff had contended that the homestead exemption should be deducted from the fair market value of the realty owned by a taxpayer.
76. 218 Ga. 490, 128 S.E.2d 732 (1962).
77. Id. at 491, 128 S.E.2d at 735.
78. GA. CoNsi. art. 7, §1, para. 3 (1945), GA. Coliw ANN. §2-5403 (Rev. 1948):
"All taxes shall be levied and collected under general laws and for
public purposes only. All taxation shall be uniform upon the same class of
subjects within the territorial limits of the authority levying the tax ......
79. 107 Ga. App. 207, 129 S.E.2d 401 (1963).
80. GA. CODE ANN. §92-5301 (Rev. 1961).
81. 107 Ga. App. 503, 130 S.E.2d 617 (1963).
82. See GA. CONST. art. IX, §1, para. 6 (1945), GA. CODE ANN. §2-7806 (Rev.
1948).
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and compensate 'the offices of tax receiver and tax collector in any
county without respect to uniformity, so as to uphold a 1960 local
act 8 3 applying to the salary of the tax commissioner here in question
over a 1955 general statute8 4 permitting all commissioners to receive
Ja icommission of 10% on all taxes collected in excess of 90% of the
total taxes due according to the tax net digest of the county.
2.

SCHOOLS

In three survey-period cases deemed worthy of note, county boards
of education found themselves on the defensive. Otherwise, the decisions possessed little in common.
Emphasizing the extent of authority vested in the county board of
education was the Supreme Court's decision in the case of Warren v.
Davidson.8 5 Here the court rebuffed an attempt by citizens and taxpayers to enjoin the county board and the State School Building Authority from erecting a new school building at a certain site in the
county. The court constructed its decision on the principle that the
control and management of a county's public schools by the county
board of education will not be interfered with by the courts except
where the board has violated a law. Here no evidence of such law
violation had been presented, and the plaintiffs' contentions had been
heard and rejected by both the county and the State boards of education. Thus, the school site had been lawfully determined.
Even possessing the above-indicated scope of authority, the county
board of education is nonetheless subject to constitutional prohibitions. In Morman v. Board of Education of Richmond County,8 6 the
guarantee of "due process of law"8 7 was brought to bear upon the

county board so as to invalidate its action in terminating the employment of a school teacher. Where the local law creating the county educational system 8s required that a teacher be provided written notice
and a hearing before the county board could remove her for stated reasons, it was held that the board attorney's letter to her following her
termination was not sufficient. The teacher, therefore, had not been
validly dismissed.
Finally, in Prigden v. Coffee County Board of Education, 9 an action for trespass against the county board, it was held that evidence
showing actual possession of the property in question by the board
83.
84.
85.
86.
87.
88.
89.

Ga. Laws, 1960, p. 2019.
GA. CODE ANN. §92-5304 (Rev. 1961).
218 Ga. 25, 126 S.E.2d 221 (1962).
218 Ga. 48, 126 S.E.2d 217 (1962).
GA. CONST. art. I, §1, para.3 (1945), GA. CODE ANN. §2-103 (Rev. 1948).
Ga. Laws, 1949, p. 1435.
218 Ga. 326, 127 S.E.2d 808 (1962).
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and its predecessors in title for more than 20 years, during which time
a schoolhouse and a fence were erected and maintained on the property and money was expended in the operation of the school, was
sufficient to prove adverse possession by the board and to give the
board prescriptive tittle to the property.
3.

COUNTY LIABILITY

Although the Georgia county's liability to suit for damages is considerably restricted, 90 the Court of Appeals dealt with two such actions during the survey -period.
DeKalb County v. Brewer 9l presented a claim by a guest passenger
against the county alleging negligence in constructing and maintaining
a bridge with runners defectively close together when slippery due to
wear, oil, grease, and the like, especially regarding the small automobile in which the plaintiff had been riding. The court held the
plaintiff's petition, as against a general demurrer, to set forth a valid
92
cause of action agai.nst the county under the county's statutory
93
liability for defective bridges.
The plaintiff in Anderson v. DeKalb County94 was not quite so

fortunate. In an action by a dismissed county employee for damages
caused by the county's termination of his employment, the court held
that the local statutory authority95 upon which the plaintiff's suit was
based did not grant him the right to sue the county directly without
first proceeding through certain administrative procedures. Under that
statute, the plaintiff should first have appealed his termination to the
merit system council of the county, after which court review by writ
of certiorari could be had. As the plaintiff had not taken these steps,
the demurrer to his petition was sustained.9 6
4.

ZONING

One decision concerning county zoning will here be noted. In the
case of Jernigan v. Sm ith 97 the Supreme Court sustained an injunction
90.
91.
92.
93.
94.
95.
96.
97.

See generally GA. CODiE §23-1502 (1933): "A county is not liable to suit for
any cause of action unless made so by statute."
107 Ga. App. 231, 129 S.E.2d 540 (1963).
See GA. CODE ANN. §95-1001 (Rev. 1958).
The court refused to take judicial notice that bridges of this kind are in
general use, "in vidw of the advent of small vehicles with narrow wheel
gauges." 107 Ga. App. at 233, 129 S.E.2d at 542.
107 Ga. App. 328, 130 S.E.2d 140 (1963).
Ga. Laws, 1956, p. 3111.
The fact that the plaintiff was not notified in writing of the reasons for his
discharge, as required by the statute, did not relieve him from complying
with the administrative procedures.
218 Ga. 107, 126 S.E.2d 678 (1962).
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of the use of an existing building for church purposes, as well as the
erection of a new church, in an unincorporated area which was zoned
for single family residential use. The court held that as the defendants
did not possess the required permit to use the tract for church purposes, their app.lications having been twice denied by the county planning commission, the trial judge had the authority to grant the injunction. The Supreme Court's view of the problem is indicated by
the concluding sentence of its opinion: "[T]he people of this State
by ratifying article 3, section 7, paragraph 23 of the Constitution of
1945 (Code sec. 2-1923) 'voluntarily subjected their property to the
unlimited control and regulation of legislative departments'."9 8
5.

PROPERTY

At times, the disposition of county property can become an important power for county commissioners. In Wilson v. Jones,99 the Supreme Court examined the sources of and limitations upon this power.
Here citizens and taxpayers were attempting to enjoin a transaction
by which the county commissioner would trade certain old countyowned trucks for new ones and pay the difference in their values.
The court held that the injunction would issue, for the reason that
the local act applying to the county commissioner' 00 required advertisement for three weeks for competitive bids prior to the sale of real
or personal county property, and this requirement had admittedly not
here been complied with. 101 Rejecting the commissioner's thesis that
it was to be presumed that the old trucks were unserviceable and that
he thus possessed the power under the general law of the State 02 to
dispose of them without bids, the court said that the rights and powers
of county commissioners are defined by the special acts creating them
and not by conflicting general laws.' 03 Thus, the commissioner's power
98. Id. at 108, 126 S.E.2d at 680, quoting from, Vulcan Materials Co. v. Griffith,
215 Ga. 811, 814, 114 S.E.2d 29, 32 (1960).

99. 218 Ga. 706, 130 S.E.2d 227 (1963).
100. Ga. Laws, 1956, p. 2902.
101.

The commissioner had here published one advertisement.

103.

The court finds Constitutional sanction for this principle in article III,
§18, para. 1, GA. CODE ANN. §2-5201 (Rev. 1948): "The General Assembly shall have power to provide for the creation of county commissioners
in such counties as may require them, and to define their duties"; and article
XI, §1, para. 6, GA. CODE ANN. §2-7806 (Rev. 1948): "Whatever tribunal, or officer, may be created by the General Assembly for the transaction of county matters, shall be uniform throughout the State, and of
the same name, jurisdiction, and remedies, except that the General Assembly may provide for commissioners of Roads and Revenues in any
county . . . without respect to uniformity."

102. GA. CoDE §91-804 (1933): "When any public property shall become unserviceable, it may be sold or otherwise disposed of, by order of the proper
authority, and an entry of the same shall be made in said book, and the
money received therefrom shall be paid into the treasury."
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here to sell either serviceable or unserviceable county property emanated from the local act in question and not from the general law.
II.

LEGISLATION

Under this division both statutory enactments and amendments to
the Georgia Constitution effected during the survey period are discussed. Here too the process of marking off subject-matter areas is
an arbitrary one because of the rarity of legislation which does not
in some way have an impact upon local government. Focus here, then,
can be centered only upon what are considered some of the most important of these legislative measures; not touched are local and special
enactments, population laws, and resolutions proposing amendments
to the constitution by the 1963 'General Assembly which have not yet
been submitted to the voters of the State. The constitutional amendments which are surveyed are those of general application approved by
the voters in the November 1962 general election.
A.

REVENUE

In the all-importan-t area of revenue, the survey period saw further
legislative movement on providing funds to Georgia municipalities
04
for the purposes of street and bridge construction and maintenance.
05
The statute finally devolving from this movement'
grants whatever
State funds are made available for these purposes 1° 6 to "incorporated
municipalities" according to their total populations. To qualify for
these funds, a municipality must present, at a specified time each year,
a certificate to the Director of the State Highway Department showing
the number of regular meetings held by its governing authority during
the preceding 12 months (which must be at least six), and that it has
levied taxes during that period for the operations of its government.
The Director of the State Highway Department is charged with responsibility for administering the statute, and is delegated authority
to make uniform rules and regulations in doing so. Municipalities
eligible for funds may elect instead to have construction or maintenance work performed for them by the State Highway Department.
Counties too, at least in limited numbers, will receive additional
revenue as a result of legislative activity during the survey period.
104.
105.

106.

The first movement in this area came in March of 1962. Ga. Laws, 1962,
p. 641, but that statute was repealed in its entirety by those here surveyed.
Ga. Laws Sept.-Oct. Ex. Sess., 1962, p. 33, as amended by Ga. Laws, 1963,
p. 441.

The 1963 General Appropriations Act provides for one million dollars for
this purpose for the fiscal years 1963-64 and 1964-65, Ga. Laws, 1963, p. 224,
238.
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Authorized to do so by an amendment to the constitution approved
in the November 1962 general election, 10 7 the 1963 General Assembly
enacted provisions 08 allowing counties containing at least 20,000 acres
of State owned land from which no taxes were being derived to receive funds from the State Forestry Department. The Department is
to be billed by the county tax officials in an amount not exceeding
that which the county would have recived from taxes on the land according to its present evaluation and assessment practices.
Within the limitations of the constitution, 109 another recent statutory enactment" 0 empowers municipalities, counties, and other political subdivisions which are authorized to levy taxes, to issue notes, certificates, or other evidences of indebtedness in anticipation of the collection of taxes levied or to be levied during the calendar year.
B.

STATE AID

Akin to the previously discussed revenue measures are legislative
provisions for State aid to Georgia's local governments. The recent
increased movement for property reevaluation and equalization programs for ad valorem tax purposes has been pointed up in the discussion of court decisions."' As there noted, the constitution was
amended-and this amendment ratified in November, 1962112-so as
to allow counties to borrow funds to defray costs of these valuation
and equalization programs upon the approval of the State Revenue
Commissioner. Repealing the statute enacted prior to this constitutional amendment," 3 the 1963 General Assembly brought new statutory provisions into existence.'1 4 These provisions authorize the Commissioner to make loans or provide aid to counties in financing the
valuation programs. Upon approval of the county's application and
proposed programs, the Commissioner can contract with the county
for a loan from the State to be repaid by the county, without interest,
in five annual equal installments, provided that no such loan can exceed the amount of $100,000. Should the available State funds for a
county's proposed valuation program be insufficient, the Commissioner can contract with the county to pay 10% of the cost of the program (within a limit of $10,000), with the county obtaining suf107.
108.
109.
110.
111.
112.
113.
114.

See Ga. Laws, 1962, p. 1078.
Ga. Laws, 1963, p. 166.
See especially GA. CONST. art. VII, §7, para. 4 (1945), GA.
§2-6004 (Supp. 1961).
Ga. Laws, 1963, p. 4 5 0 .
Supra, p. 115.
See Ga. Laws, 962, p. 801.
Ga. Laws, 1961, p. 107. This statute is discussed on p. 115 supra.
Ga. Laws, 1963, p. 419.
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ficient additional funds from another source and with no obligation
upon the county to repay the State aid.
Professing to look toward economy and simplification in local government, is the recent enactment empowering the State and all its
instrumentalities to furnish incentive aids to any two or more counties,
municipalities, or other political subdivisions, which are willing and
able to consolidate, merge, or jointly administer programs in which
the State participates. 115 State contracts, area offices, and rules and
regulations, are likewise authorized in connection with these merged
programs.
C.

INCORPORATION AND ANNEXATION

The 1963 General Assembly leveled a limitation upon its own power
to incorporate municipalities." 6 This limitation" 7 is cast in the form
of three requirements which must be satisfied prior to the original
incorporation of a municipality in Georgia: (1) no part of the proposed corporate boundary can be less than three miles from the boundary of any existing municipality; (2) the population of the proposed
municipality must be a total of at least 200 persons or an average resident population of at least 200 per square mile for the total proposed
area; (3) the area of the proposed municipality must be
so developed that at least sixty per cent (60%) of the total
number of lots and tracts in the area at the time of incorporation are used for residential, commercial, industrial, institutional or government purposes, and is subdivided into lots
and tracts such that at least sixty per cent (60%) of the total
acreage, not counting the acreage used at the time of annexation for commercial, industrial, governmental or institutional
purposes, consists of lots and tracts five acres or less in size.
Municipal charters typically require a prior period of residency in
the municipality to qualify one to office in the municipal government. A recently enacted general statute provides that a person's residence in territory which is later annexed into the municipality is to
be deemed residence within the municipality to meet such charter
requirements.118
115.
116.
117.
118.

Ga. Laws, 1963, p. 354.
For a discussion of this limitation in another context, see Sentell, Cities and
Towns in Georgia: A Distinction With A Difference?, 14 MERCER L. REV.
385 (1963).
Ga. Laws, 1963, p. 251.
Ga. Laws, 1963, p. 426.
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HIGHWAYS AND MOTOR VEHICLES

Attempting to point up local government responsibility, the 1963
General Assembly enacted a greatly heralded statute dealing with the
local enforcement of speed limit regulations. This statute 1 9 establishes
a procedure by which the 'Governor, after receiving a complaint, may
require the Director of Public Safety to study and report on the speed
limit enforcement practices of the municipality or county in question.
Upon receiving a report adverse to the municipality or county, the
Governor is directed to hold a hearing which is to be conducted by
the Governor himself, the Secretary of State, and the Attorney General. If these officials determine that the county or municipal governing authority has established "unreasonable" speed limits or that it
is enforcing speed limits primarily for the collection of revenue rather
than for public safety, the Governor issues an executive order suspending the power of the municipality or county to enforce speed limits
on State or federal highways within its jurisdiction, and directs the
Director of Public Safety to enforce the limits there. Further, the
statute contains provisions for the modification or revocation of the
Governor's executive order if the municipality or county can later
show a change of circumstances.
Another statute pertaining to motor vehicles is the recent amendment 1 20 to the "Motor Carrier Act,"' 12

exempting from the operation

of that Act "taxicabs, drays, trucks, buses and other motor vehicles"
operating within the corporate limits of municipalities and subject to
regulation there. This exemption remains with taxicabs and buses
which occasionally go beyond the corporate limits of the municipality,
provided they do not operate to or from fixed termini outside the
municipal limits.
E.

OFFICERS AND EMPLOYEES

At least two statutes enacted during the survey period apply to the
bonding of local government officers and employees. The first of these
authorize counties, municipalities, and other political subdivisions to

purchase blanket bonds covering any two or more officers, employees,
and the like, who are legally required to be bonded. 122 The second increases the maximum amount of the State-required bonds of tax collectors and tax commissioners from $25,000 to $50,000.123
119.
120.
121.
122.
123.

Ga. Laws, 1963, p. 461, amending the "Uniform Act Regulating Traffic on
Highways," Ga. Laws, 1953, Nov.-Dec. Sess., p. 556.
Ga. Laws, 1963, p. 365.
GA. CODE ANN. §68-502 (Supp. 1961).
Ga. Laws, 1963, p. 480.
Ga. Laws, 1963, p. 253.
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Another provision of note in this area declares it unlawful for municipalities to compensate any law enforcement officers, in whole or in
part, by commissions or percentages of fines and forfeitures from arrests made by the officers. 124 This provision spells out as the "sole
basis" of compensating these law enforcement officers a fixed salary.
F. DEVELOPMENT
Under this broad heading are noted three statutes having little in
common. Probably of signal importance here is the 1963 enactment
creating in each county, city, and town in Georgia an industrial development authority and setting forth various provisions in this regard. 125 The statute requires that before an authority can transact any
business the governing body of the county or municipality must resolve that there is a need for it; the governing authority is also granted
the power to appoint the seven-member board of directors of the authority. Various powers are granted by the statute to the authorities,
including those to sue and be sued; to contract; to receive, acquire,
and dispose of property; and to issue revenue-anticipation bonds in accordance with the Revenue Bond Law of 1937,126 and upon meeting

specified conditions. The authorities are declared institutions of purely
public charity and not subject to taxation by the State or by counties
or municipalities. They are prohibited, however, from operating any
projects and must lease or sell these projects to persons, firms, or

private corporations. Bonds or obligations of the authorities are not
to constitute indebtedness or obligations of the State or county or

municipality. Finally, existing industrial development authorities are
declared unaffected by the statute.
An amendment to the constitution, ratified in November of 1962,127

includes counties within the enumeration of entities authorized to
undertake
which the
Finally,
the period

and carry out slum clearance and redevelopment
powers of taxation and eminent domain may be
the "Hospital Authorities Law"" 28 was amended
for which the government body of a municipality

work, for
exercised.
to extend
or county

can contract with a hospital authority for the continued use and maintenance of the authority's facilities, from a period of 30 years to a
period of 40 years.'
124.
125.
126.
127.
128.
129.

Ga.
Ga.
See
See
See
Ga.

29

Laws, 1963, p. 479.
Laws, 1963, p. 531.
Ga. Laws, 1937, p. 761.
Ga. Laws, 1962, p. 806
Ga. LaWs. 1941. p. 241.
Laws, 1963, p. 300.

