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The Georgia appellate courts handed down a number of interesting
decisions in the field of evidence during the period under survey. Al-
though there appears to have been no radical departure from rulings
previously established, the cases illustrate interesting applications of
certain evidentiary rules to the factual situations presented. The cases
examined in this article do not include all of those decided during
the period and those cases which merely reiterate a routine application
of a rule or rules of evidence are not now considered.

OPINION EVIDENCE

A decision rendered during the survey period apparently has estab-
lished for the first time in reported Georgia cases that while an expert
witness may be cross-examined by reference to a standard treatise in
the field of the expert's special knowledge to test his credibility, an
expert cannot be cross-examined upon a treatise which has not been
proved to be a standard treatise on the subject.' The authorities cited
in support of the holding include no previously decided Georgia case,
although the rule appears to be established in other jurisdictions. An
earlier decision had avoided discussion of the point, the question not
having been squarely presented to the court.2 A proper utilization of
the rule would, of course, require counsel in conducting cross-examina-
tion first to prove that the treatise employed in such cross-examina-
tion is a standard treatise on the subject.

In another action decided during the survey period, one for damages
allegedly resulting from various breaches of a home construction con-
tract, the opinion of a lay witness as to the value of the dwelling was
admitted and given application under an evidentiary rule well recog-
nized in cases dealing with a variety of other factual situations.3 The
defendant objected to testimony relating to the difference in value of
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1. State Highway Department v. Willis, 106 Ga. App. 821, 128 S.E.2d 351 (1962).
2. Flemister v. Central Ga. Power Co., 140 Ga. 511, 79 S.E. 148 (1913).
3. Spielberg v. McEntire, 105 Ga. App. 545, 125 S.E2d 134 (1962).
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the dwelling as constructed and the value if the dwelling had been
consti-ucted according to the contract, the ground being that the wit-
ness had not qualified as an expert. The Court of Appeals cited as
authority code section 38-1709, which provides: "Direct testimony as
to market value is in the nature of opinion evidence. One need not
be an expert or dealer in the article, but may testify as to value if he
has had an opportunity for forming a correct opinion." And also
Green, Georgia Law of Evidence (1959) §112 at page 277 (n.-85),
and concluded that the witness had some experience in the field as
a construction estimator, and had examined both the house as com-
pleted and the plans for the house. The complaint of error by the
defendant on this basis in a motion for a new trial was declared un-
merited.

RELEVANCY

Testimony of a witness of his fixed and uniform habit in connection
with the course of his routine business operations was applied in a
case involving a taxi driver in the operation of his cab.4 The rule has
been stated-as being that. although a witness may have no distinct and
independent recollection of the details of a fact occurring in the
course of the routine of his business, he may testify to his fixed and
uniform habit in such cases, and state that he knows that what he
did in a given transaction was in accordance with that habit, the
probative value of such evidence being for the jury.5 The taxi driver
testified that he was driving with the dim lights on his car because
he "always drove with the dimmers on in the city limits," the report
of the case indicating that he was unable to recollect and testify
to the facts of the occasion in question. The Court of Appeals em-
ployed previous applications of the rule, which substitutes habit for
specific recollection, one being a case involving an action upon a
promissory note, wherein the plaintiff's attorney testified as to his
uniform habit in handling collections, 6 and another a criminal case
involving the behavior of the deceased victim, shortly prior to his
death, as it related to his customary behavior.7

OFFERS IN COMPROMISE

The necessity of exercising care in conducting negotiations for the
compromise of a cause of action is illustrated by the case in which a

4. Central of Ga. R.R. Co. v. Brower, 106 Ga. App. 340, 127 S.E.2d 33 (1962).
5. Leonard v. Mixon, 96 Ga. 239, 241, 23 S.E. 80, 81 (1895).
6. Leonard v. Mixon, supra.
7. Butler v. State, 142 Ga. 286, 82 S.E. 654 (1914).
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defendant insurance company, in moving for a new trial, complained
of the admission in evidence of six letters as exhibits of the plaintiff
on the ground that the letters represented negotiations between the
defendant and the plaintiff's counsel to settle the claim.8 All of the
letters were written by defendant's agents to plaintiff's counsel. The
Supreme Court in its decision summarized the letters' contents and
concluded that none of the letters contained any admission or propo-
sitions made with the view to compromise and cited code section
38-408, 9 the result being -that the letters were not inadmissible for the
reason urged by the defendant. As interpreted by the court, the sub-
stance of the letters was that plaintiffs' attorney's letter of December
21 was the first notice defendant had received of plaintiff's problems
and that the letter would be forwarded to defendant's local agent with
instructions to contact plaintiff's attorney; that portions of the auto-
mobile involved were not repaired to the satisfaction of plaintiff and
that those repairs would be completed in a few days; that an agent
of the insurance company would get in touch with plaintiff's attorney
concerning the claim; that all phases of the claim were summarized
and that the insurance company had fulfilled its legal obligations
under the policy and owed the plaintiff nothing; and that the position
of the defendant was reaffirmed in that it had fulfilled its legal obli-
gations under the policy. The decision raises by implication the ques-
tion whether or not when considering a written communication the
nature of which is essentially the same as that of the foregoing letters
and which expressly states that the communication is made pursuant
to the code section and for the purpose of compromising the dispute
(regardless of whether the writer either intended then to attempt a
compromise or sought only to protect the disclosures should the mat-
ter come to trial), the court would look beyond the statement of pur-
pose to analyze the contents of the communication to determine what
it considered to be the communication's true purpose and effect.

JUDICIAL ADMISSIONS

In an action by an insured against the insurer to recover a premium
paid for a policy allegedly procured by false representation of an agent
of the insurer, the plaintiff's attorney moved for a directed verdict.10

Admitted in evidence as an admission in judicio in connection with

8. Dependable Ins. Co. v. Gibbs, 218 Ga. 305, 127 S.E.2d 454 (1962).
9. "Admisions obtained by constraint, or by fraud, or by drunkenness induced for

the purpose, or admissions or propositions made with a view to a compro-
mise are not proper evidence."

10. Bankers Fidelity Life Ins. Co. v. Newton, 106 Ga. App. 875, 128 S.E.2d 557
(1962).
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the motion was the statement of defendant's counsel, made in open
court, after the selection of a jury, that defendant's president "has
authorized me to state to this jury and any other jury that anybody
who honestly and sincerely feels that their situation is such that they
ought to have their money back from this company may have it
back . . . insofar as these fourteen law suits are concerned, and I am
authorized by :[him] to tell this jury that in that respect that we will
undertake to settle all of the problems, not only the return of the
money, but any other claims in connection with it." The defendant
contended the statement was not an admission in judicio, but, rather,
a statement with reference to a settlement offer, and assigned error
both on the admission in evidence of the statement and the direction
of the verdict. The Court of Appeals held, without citation of authori-
ty, that the statement constituted an admission of indebtedness of the
money sought by the action and was not a settlement negotiation or
statement, the statement having been made in the presence of and
addressed to the jury trying the case. The case represents an interesting
application of counsel's statement to the rule relating to admissions
made with a view to compromise.

WAIVER OF' OBJECTION

It appears to be well established that where a party objects to the
admission of certain evidence and such evidence nevertheless is al-
lowed by the trial court, and, thereafter, additional evidence of the
same nature and import is -introduced without objection by such party,
the failure to object to the subsequently offered evidence of the same
nature renders ineffective the party's objection to the improper evi-
dence." This rule was reiterated in a case decided by split decision
by the Court of Appeals arising during the survey period.12 The dis-
senting opinion did not question the rule itself but turned upon a
different interpretation and evaluation of the evidence subsequently
admitted, which, however, was stated by the majority opinion to be of
the same nature and import as the prior evidence. "If the evidence
introduced after the above stated ruling by the judge did not amount
to anything and was not enough to prove anything," the dissenting
opinion asserted, "the failure to object to the evidence did not amount
to a waiver of the exception to the ruling of the judge refusing to rule
out the illegal evidence." It would seem that trial counsel, rather
than trust to his own interpretation of the subsequent testimony

11. Mutual Life Ins. Co. v. Burson, 50 Ga. App. 859, 861 (10), 179 S.E. 390
(1934).

12. State Highway Dept. v. Hollis, 106 Ga. App. 669, 127 S.E.2d 862 (1962).
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as being of no effect, would be wise to protect against the possibility
of failure to object being construed as, a waiver of the previous ob-
jection by uniformly objecting in all doubtful instances of this nature.

WITNESSES

Georgia Code Section 38-1803 provides: "A witness may be im-
peached by contradictory statements previously made by him as to
matters relevant to his testimony and to the case. Before contra-
dictory statements may be proved against him (unless they are writ-
ten statements made under oath in connection with some judicial
proceedings), the time, place, person, and circumstances attending the
former statement shall be called to his mind with as much certainty
as possible; and if in writing, the same shall be shown to him, or read
in his hearing, if in existence; and to lay this foundation, he may be
recalled at any time. When thus impeached, he may be sustained by
proof of general good character, the effect of the evidence to be de-
termined by the jury." In an earlier case,' 3 the Court of Appeals had
held, citing Professor Wigmore as authority, that a written statement
of a witness introduced in evidence by agreement as representing
what a witness would have testified if present at the trial, could be
impeached by a previous inconsistent statement made to another wit-
ness even though the witness was not present at the trial and his former
statement could not be called to his mind as the code section requires.
In a case decided during the survey period by the Court of Appeals, 14

this exception to the rule again was held applicable, under the reason-
ing in the earlier case, to a situation in which the plaintiff introduced
by deposition taken by defendant the testimony of Donald Barber, a
witness not present at the trial. During trial the court overruled the
plaintiff's objection to the defendant's questioning of another witness
to draw from him for impeachment purposes a statement made by
Donald Barber shortly after the collision upon which the action was
based. The witness testified that Donald Barber "told me that he hit
a rock in the street that threw him to the left of the street and he
fell into the car." The opinion notes that the record showed that
Donald Barber testified by deposition as a witness for the plaintiff and
in such testimony denied that he hit a rock on the street just about
the time the car was trying to pass and that he lost control of the
bicycle. The plaintiff's objection to the testimony of the defendant's
witness was that "when they [the defendant] took the deposition of

13. Travelers Ins. Co. v. Miller, 104 Ga. App. 554, 564, 122 S.E.2d 268 (1961)
14. Bennett v. George, 105 Ga. App. 527, 125 S.E.2d 122 (1962).
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Donald Barber, . . . no such question was asked and no foundation
has been laid for this particular question as yet . . . and it would be
pure hearsay and if it is sought to impeach him then the foundation
would have to be laid and it has not been laid in this case .... The
ruling of the trial court was affirmed.

BUSINESS ENTRIES AS EVIDENCE

A decision of the Court of Appeals made during the survey period
appears to have further defined the scope of code section 38-711 and
the applicability thereto of medical records and X-ray pictures, which
were admitted in evidence on the testimony of a witness who identi-
fied the records and X-ray pictures as being made and kept in the
regular course of business.1 5 Objection was made to the admission
on the grounds that the witness did not make the X-ray pictures
and could not state that they were of the plaintiff, that it was not
shown who made the entries on the medical records, if the witness
made them, and if the witness had sole and complete possession of
the records. In analyzing the objections, the appellate court pointed
out that no objection had been made to the contents of the records
and that the objections made did not raise the question as to whether
the contents of the documents were of the category authorized to be
introduced under the provisions of the code section. The question
raised by implication in the opinion is whether or not it would have
been proper for the trial court to exclude the exhibits if timely ob-
jection had been made as to the contents of the documents and the
scope of the code section. Other than the code section involved, the
opinion cited no authority for its ruling on the point.

In another case decided shortly before Rouse v. Fussell, the scope
of code section 38-711 was examined with reference to showing the
intoxication of a party to the case.16 Citing substantial authority, the
opinion stated the rule that diagnosis or opinions are not admissible
under the so-called "shop book" rule created by the code section. On
appeal, the plaintiff-in-error, the defendant below, excepted to the re-
fusal of the trial court to admit in evidence a hospital emergency
room record concerning the admission of the plaintiff for treatment
after he was involved in a collision. The document was a printed
form in which blanks had been completed. A line on the document
stated: "Diagnosis [printed] Laceration rt eyelid, Multiple contusions
& abrasions Intoxication [handwritten]." The plaintiff-in-error con-
tended that code section 38-711 authorized admission of the docu-

15. Rouse v. Fussell, 106 Ga. App. 259, 126 S.E.2d 830 (1962).
16. Meeks v. Lunsford, 106 Ga. App. 154, 126 S.E.2d 531 (1962).
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ment in evidence for consideration by the jury as to whether the
plaintiff was intoxicated at the time of the collision. The court
pointed out that the type of statement sought by the plaintiff-in-error
to be admitted in evidence fell within the classification of opinion
testimony to the same extent as expert testimony relating to diagnosis,
and, therefore, was not -properly admissible pursuant to the code sec-
tion. Although a lay witness may testify as to whether another person
was intoxicated at a given time and place,17 such opinion is not pro-
perly admissible without there first having been laid a foundation to
show that the witness had an opportunity to observe and did observe
the person alleged to have been intoxicated, and the witness must be
present and subject to cross-examination. To say that such a document
could be properly admitted in evidence, without more, would be to
eliminate the requirement of laying a foundation and the right of the
opposing party to cross-examine.

BURDEN OF PROOF

In deciding that when considering whether or not a party has car-
ried the burden of proof by circumstantial evidence, it is for the jury,
not the trial court, to decide upon the preponderance between two
hypotheses the evidence might reasonably establish, the Court of Ap-
peals argued over the question of when the evidence in a case proper-
ly authorizes the trial court to take the case from the jury.'5 While
the court was uniform in its reversal of the trial court's judgment, a
strong specially concurring opinion was entered. The case involved a
suit on an insurance contract in which the defendant insurer filed a
motion for summary judgment which the trial court sustained. Affi-
davits submitted by both sides showed that the uncontroverted evi-
dence indicated that the deceased insured had fallen on a concrete
sidewalk and died of asphyxia caused by regurgitation. Also, there
were pathological signs of infection. The evidence showed as well
that both infection and a brain concussion resulting from a fall may
cause regurgitation and under these facts two equally reasonable hy-
potheses appeared as the cause of regurgitation. The controlling
opinion of the court, in holding that the question of whether the party
asserting a hypothesis had carried the burden of proof was one for
the jury, stressed that it is for the jury to say, either that the plaintiff
has not carried his burden of proof because the evidence equally
supports his hypothesis and some other reasonable hypothesis, or that

17. GREEN, GEORGIA LAW OF EVIDENCE, §112 n. 83 (2).
18. McCarty v. National Life & Acc. Ins. Co., 107 Ga. App, 178, 129 S.E.2d 408

(1962).
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the plaintiff has carried his burden of proof in that the eviednce pre-
ponderates to his hypothesis as against all other reasonable but less
probable hypotheses. In distinguishing the case at bar from a prior
decision, 19 the court added that if the jury should find that neither
theory preponderates, but that they are supported equally, it would
follow that the party had not carried his burden of proof, and noted
that the court had overlooked this point in the prior case when it
affirmed the directed verdict after itself passing on the preponderance
of the evidence and deciding that " (1) it supported two opposing
theories equally" . . . ; "and (2) that one of the hypotheses was not
reasonably excluded . .. The Overstreet case would deprive the jury
of the function to decided whether the theories established by the cir-
cumstantial evidence are supported equally or unequally, or that one
is less probable than the other and therefore excluded." The special
concurring opinion took its greatest exception to the majority view
on the basis of the latter's contention that a party is entitled to go to
a jury, on uncontradicted circumstantial evidence, by proving facts
which reasonably establish the theory relied on, and argued that: "The
hiatus in their [the majority's] position is that a party must not only
prove facts which reasonably establish the theory relied on by circum-
stantial evidence but must make his evidence exclude all other rea-
sonable hypotheses."

AUTHENTICATION

There seems to be no question that, in Georgia, an unrecorded
security bill of sale or conditional sale contract is superior in rank to
a subsequent lien created by law.20 Whether or not the law has been
altered as to such security agreements, when executed in a foreign
jurisdiction, is a question raised by a decision rendered during the
survey period.2 1 The case involved a disputed claim to personalty
between a party asserting a claim under a mechanic's lien foreclosure
and an opponent asserting title under a bill of sale to secure debt
executed outside the state and not recorded in Georgia within the
time required by code section 67-108. The unanimous decision of the
Court of Appeals held that failure to record the foreign instrument
within the time provided by law invalidates the conveyance of title in

19. Overstreet v. Metropolitan Life Ins. Co., 69 Ga. App. 459, 26 S.E.2d 115
(1943).

20. Associates Discount Crp. v. Willard, 99 Ga. App. 116, 119, 108 S.E.2d 110
(1959).

21. Southeastern Equipment Co. v. Peoples Ins. & Finance Co., 105 Ga. App.
539, 125 S.E.2d 114 (1962).
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Georgia as to persons other than the original parties to the instrument.
The foreign instrument apparently lacked proper attestation or pro-
bate so as to entitle it to record in Georgia. This being the case, the
court held that the instrument was inadmissible in evidence, even if
placed on record by the clerk of court. The decision indicates that at
the time of the trial of such a claim case it is necessary that the
security instrument involved be in such form as to be introduced in
evidence under the Georgia law, but does not seem reasonably to
suggest that the instrument is invalidated and its priority lost because
it was not in a form for admission in evidence in a Georgia court at
the time of its execution in a foreign state.


