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By JAMES B. O'CONNOR*

SPECIFIC PERFORMANCE

Suits for specific performance of contracts in the field of family
relationships presented some interesting decisions.

Two cases arose from efforts to enforce agreements to adopt. The
petitioner in Lee v. Green1 was a stepson seeking relief against his
stepfather's estate. On the basis that no valid consideration existed,
the trial court was affirmed in denying relief. A woman who has
children by a previous marriage customarily and as a matter of course
takes the children to the home of her later husband and shares their
custody and control with him. Where he furnishes to such children
support and education, no contract with the mother is necessary to
entitle him to the affection, companionship and services that chil-
dren normally accord a parent. Consent by the mother that the step-
children enjoy these benefits constitutes no consideration for the
promise of the stepfather to adopt such children.

In another suit,2 the petitioner sought enforcement of an alleged
contract for his adoption by his foster parents. The petition alleged
that the foster parents had inquired among doctors and nurses at
the hospital in Virginia where petitioner was born and that the
doctors and nurses agreed that if the parents wanted to adopt petition-
er, then they would look after the legal proceedings relating thereto.
Thereafter, petitioner was reared by the foster parents but no adoption
proceedings were completed. Consent of the petitioner's mother and
maternal grandmother to the proposed adoption was also alleged. Dis-
missal of the petition on demurrer by the trial court was affirmed. A
mere unfulfilled promise to adopt another does not have the effect
of constituting the adoptive child an heir of the promisor. There
must be a binding contractual obligation. Since this petition did not
show any authority or legal right for the doctors and nurses to con-
tract respecting the petitioner, no valid contract was ever made by
the foster parents.
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1. 217 Ga. 860, 126 S.E.2d 417 (1962).
2. Winder v. Winder, 218 Ga. 409, 128 S.E.2d 56 (1962).
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In Holsomback v. Caldwell, enforcement of an oral contract to
devise property was in issue. The agreement was made between hus-
band and wife at a time when she had left him because of his cruelty
to her. The agreement was that if the wife would resume cohabitation,
then the husband would devise his property to her. Reversing the
trial court and holding the petition good against general demurrer,
the Supreme Court held that an enforceable contract was alleged. The
main hurdle was that no consideration existed for the husband's prom-
ise. The court agreed that normally a promise of this type between
spouses would not be supported by a valid consideration, for the par-
ties are bound to cohabit by virtue of their marriage contract. But
where the husband has forfeited the right to his wife's favors by cruel-
ty or other sufficient cause so that she is justified in separating from
him, then her agreement to condone his acts and resume cohabitation
furnishes such consideration as is necessary for a binding contract.

The reluctance of the courts to grant relief regarding contracts in-
volving the rights of unrepresented minors was illustrated in two
cases, in each of which it was sought to enforce contracts providing
for the disposition of property of estates. In West v. Downer,4 pe-
titioners brought suit to set aside a probate in solemn form of their
mother's will, or in the alternative for specific performance of a con-
tract among her heirs providing for division of the assets of her
estate. It was alleged that the testatrix had been judicially adjudged
incompetent before the will was executed and that the heirs had
agreed upon an equal distribution of the assets (contrary to the terms
of the will) and a consent probate of the will. Following probate,
the executor refused to comply with the agreement. Dismissal of the
petition on demurrer was affirmed. Although the judgment of the
court of ordinary could be set aside for fraud, yet such relief will not
be granted where the very reason for invalidity, mental incapacity,
should have been raised in the court of ordinary. Since the probate
was by mutual consent, the complainants are estopped to deny the
validity of the probate proceedings. WVith respect to the alternative
request for enforcement of the agreement, the court did not find the
terms sufficiently clear and unequivocal in its essential terms. There
were minor devisees tinder the will and the agreement did not set out
with definiteness how their interest in the land would be sold and their

property acquired for the purpose of carrying out the contract among
the heirs. The agreement did recite that the executor would acquire
their interest in such land, but the manner of acquiring it was not

3. 218 Ga. 393, 128 S.E.2d 47 (1962).
4. 218 Ga. 235, 127 S.E.2d 359 (1962).
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sufficiently clear to justify performance. The contract was further
indefinite in that the manner of sale of all of the property of the estate
to effectuate the agreement was not clearly specified.

The related suit5 also fell to a general demurrer. Specific perform-
ance was prayed with respect to an option for the purchase of land
petitioner had entered into with the adult heirs of a decedent. The
deceased owner had left surviving a husband and three children, one
of whom subsequently died leaving a widow and minor children.
Petitioner's option was made with the adult heirs and the widow and
administratrix of the deceased child, with the understanding that
one Mrs. Hoffman would foreclose a deed to secure debt she
held on the property, thus perfecting title as far as the minor heirs
were concerned, and then convey the property to petitioner upon his
paying the purchase money. From such funds, the secured debt of Mrs.
Hoffman would be paid and the surplus distributed to the heirs. It
was held that whatever title the heirs had was divested by the fore-
closure sale and the optionors had no title to make the subject of
a valid option. This being the case, the agreement could not be en-
forced against the defendant purchaser from Mrs. Hoffman, who had
bought the property at the foreclosure sale. The court frowned upon
the agreement from the standpoint of the estate of the deceased child.

In Bonnet v. Joidan, indefiniteness of the essential terms of a con-
tract of sale of realty prevented relief through specific performance.
The contract provided that the purchaser was to pay $5,500.00 and
secure a loan of $10,000.00 for the balance of the purchase price.
The contract was contingent upon the purchaser's ability to secure
the loan. The terms and rate of interest of the proposed loan were
not specified.

In another case, 7 a verdict and judgment in favor of a complain-
ant for specific performance of an oral agreement to convey lands
were upheld upon review, but no particular point of interest in
Equity was involved.

RESTRIcrIONS ON USE OF PROPERTY

In Grove Lakes Subdiviion, Inc. v. Hollingsworth,8 it was sought
to enforce a restriction in defendant's deed limiting use of the pro-
perty conveyed to residential purposes. Complainants acquired their
adjoining property subsequent to the defendant, but from a common
grantor. The trial court was held in error in sustaining a demurrer

5. Cummings v. Johnson, 218 Ga. 559, 129 S.E.2d 762 (1963).
6. 218 Ga. 129, 126 S.E.2d 613 (1962).
7. Kendrick v. Kendrick, 218 Ga. 460, 128 S.E.2d 496 (1962).
8. 218 Ga. 443, 128 S.E.2d 499 (1962).
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to the petition. Where the owner of the fee imposes covenants in the
nature of restrictions on use of land, a servitude in the nature of an
easement for the benefit of the adjoining property of the grantor is
created. This servitude is enforceable as to such adjoining property
by the grantor as well as by his grantees and remote grantees, even
though other or different restrictions may be incorporated into the
deeds to other purchasers of part of such adjoining property.

The provision of a zoning ordinance, which excepted certain small
lots from its setback and yard size provisions, was construed in Hill
v. Busbia.9 It was logically held that the special exception for small
lots was valid and that the owner of one of the excepted lots could
disregard the setback and yard restrictions applicable to standard size
lots.

RESCISSION, CANCELLATION AND REFORMATION OF INSTRUMENTS

In Gilbert v. Dunn,10 the holder of a second priority loan deed
sued for cancellation and other relief with respect to a first loan deed
which he contended had been fully paid and marked satisfied, but
which had been transferred to the defendant who was seeking to
exercise the power of sale therein. In his answer, the defendant set up
his full payment by installments to the creditor holding the debt se-
cured by the first deed, and further that the debt the petitioner
claimed was due him had been paid. The trial judge submitted to
the jury the single question of whether the debt secured by the second
loan deed had been paid, reserving all other questions as matters of
law from the evidence submitted. The jury found for the petitioner
on this question and the court entered a decree declaring the first
loan deed sought to be cancelled had not been satisfied and was good
in the hands of the defendant. The petitioner was satisfied with the
verdict, but excepted to the judgment denying cancellation of the
first loan deed. The decree of the trial court was affirmed on the
basis that it was undisputed from the evidence that the defendant
had paid to the first lien creditor in installments the full amount
of the secured indebtedness upon an agreement with the debtor that
he would be subrogated to the rights and remedies of such creditor.
Under these facts, the defendant was entitled to enforce the loan
deed just as the original creditor would have been.

In Purvis v. Horton," a cross-action seeking cancellation of a se-
curity deed was dismissed on demurrer where the allegations essential

9. 217 Ga. 781,125 S.E.2d 34 (1962).
10. 218 Ga. 531, 128 S.E.2d 739 (1962).
11. 218 Ga. 52, 126 S.E.2d 213 (1962).
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to establish fraud were legal conclusions of conspiracy, collusion and
fraud with no facts alleged upon which to base such conclusions.

In Dumas v. Beasley,12 the verdict and decree of the trial court for
defendant were upheld in a suit for cancellation of a deed allegedly
executed under physical duress.

Head v. Stephens,13 involving reformation, made its second appear-
ance. Earlier,14 the petition was tested by general demurrer and was
upheld. The complainant contended that the true consideration for
the deed sought to be reformed was, among other things, the assump-
tion by defendants of certain indebtedness secured by two loan deeds
against the property. On the trial, the defendants admitted assump-
tion of indebtedness secured by one of the loan deeds, but denied
assuming the other. The court submitted to the jury for determination
the question of whether the defendants assumed and agreed to pay
the indebtedness in question. The jury verdict and decree for the de-
fendant were upheld.

ENJOINING ACTIONS AT LAW

An interesting application of equitable principles in a difficult
factual situation resulted in Allstate Ins. Co. v. Hill.15 An insurer
under an automobile liability policy brought suit for injunctive re-
lief against its insured, and a third party with respect to a cross-
action filed against the insured in a pending action at law. The in-
sured and the third party were involved in a collision following which
the insurer paid the third party for a full release of all claims con-
cerning the accident. Thereafter, the insured filed a suit against the
third party for recovery of his damages in the accident and in the
same proceeding the third party filed a cross-action for recovery of
his damages sistained in the accident. Reversing the trial court, the
Supreme Court held that refusal to grant the insurer an interlocutory
in junction was error. Construing the insurer's suit to be in the nature
of a bill of peace, the Court recited the general rule that equity will
not enjoin legal proceedings unless there is some intervening equity
or other proper defense of which the complainant, without fault on his
part, cannot avail himself at law. However, to put an end to litiga-
tion, equity will intervene to prevent a multiplicity of suits by estab-
lishing a right in favor of or against several persons which is likely
to be the stubject of legal controversy in other similar cases. Since
the insurer was not a party in the legal proceeding and could not

12. 218 Ga. 349, 128 S.E.2d 59 (1962).
13. 218 Ga. 191, 126 S.E.2d 623 (1962)
14. Head v. Stephens, 215 Ga. 184, 109 S.E.2d 772 (1959).
15. 218 Ga. 430, 128 S.E.2d 321 (1962).
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intervene therein, and since its insured would not plead the release
herself for fear of ratifying it and becoming bound thereby in her
legal proceeding, the court held the insurer without an adequate
remedy at law and thus entitled to enjoin further proceedings on the
cross-action. A forceful dissent, representing the view of other juris-
dictions, was authored by Justice Quillian. Under his views, the re-
lease absolved the insurer of further responsibility to the third party
as well as to its insured and any recovery on the cross-action would
not have been binding on it.

A suit1 6 brought for the purpose of setting aside a superior court
judgment was held subject to demurrer for the reason that the al-
leged defense to the action at law was not distinctly set forth in the
petition. It is not enough to allege generally that the complainants
had a valid and legal defense.

ENJOINING SPECIAL PROCEEDINGS

The scope of cases under this topic will be broadened to take in
some decisions involving municipal corporations, state boards and
other bodies.

In K. Gordan Murray Productions, Inc. v. Floyd,17 injunctive relief
was granted to a distributor of motion pictures with respect to charter
provisions and ordinances of the City of Atlanta, which required ap-
proval of a censorship board prior to the showing of a moving pic-
ture. While the main point of the case lies in the field of constitution-
al law, it is of interest to note the basis of injunctive relief granted
by the court to the petitioner. The petitioner alleged that its business
was being affected by failure of exhibitors to accept pictures unless
approved by the censor board, yet only an exhibitor could appeal
from the board's decisions. Under these circumstances, petitioner had
no remedy at law. The court further suggested that if the charter
and ordinances were unconstitutional as contended, then equity could
intervene because any appeal methods provided thereby would also
not be valid law.

Dealers in mialt bevereages had Irougler going in a suit against the
City of East Point to enjoin enforcement of an ordinance prohibiting
sale and distribution of such liquids within the City.' s Citing num-
erous authorities, the Supreme Court held it was error to overrule
a general demurrer to the petition. Since the privilege of sale of such
beverages within a municipality is entirely discretionary on the part

16. Russell v. Hoge, 217 Ga. 814, 125 S.E.2d 648 (1962).
17. 217 Ga. 784, 125 S.E.2d 207 (1962).
18. City of East Point v. Weathers, 218 Ga. 133, 126 S.E.2d 675 (1962) .
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of municipal governing authorities, all results thereof, including loss
of tax revenue therefrom and any injury to business and property
rights of petitioners, are incidental thereto, and petitioners have no
standing in equity to enjoin enforcement of the ordinance. The de-
cision contains a good discussion of Georgia cases in a variety of situa-
tions in which municipalities may or may not be enjoined by citizens
and taxpayers.

The courts similarly refused to interfere with the decision of a lo-
cal school board regarding selection of a site for a new school. 19 Such
decision was within the discretion of the local board and no law was
violated in arriving at such decision; therefore, the dissatisfied com-
plainants were not entitled to enjoin construction at such site.

Another related case was Landers v. Georgia Public Service Comm.,20

in which the petitioner sought to set aside an order of the defendant
commission authorizing a defendant railroad company to condemn
a right-of-way for a spur track across the complainant's land. The suit
also prayed for an injunction to prevent the railroad from proceeding
with a condemnation it had filed against complainant. The court's
review of the case showed that the order of the defendant commission
was within its jurisdiction and that the railroad was authorized under
the law to condemn the right-of-way. Thus, the petition was properly
dismissed on demurrer by the trial court.

It was held in Harvey v. Flatman2 l1 that the members of the State
Board for Examination Qualification and Registration of Architects,
acting in their official capacity, could obtain injunctive relief to pre-
vent the defendant from illegally engaging in the practice of archi-
tecture.

A suit for injunctive relief against the State Board of Examiners
in Optometry and the Joint Secretary of State Examining Boards was
dismissed on special demurrer raising a question of venue. 22 The only
defendant residing in the county in which the suit was filed was the
secretary who was not a member of the board but was merely its
agent. Thus, there was no resident defendant against whom substantial
relief was sought.

INJUNCTIONS AGAINST TORTS

The cases in this field for the survey year are abundant. In cases
involving no special rules of general interest, either injunctive relief
was granted or petitions for relief were held good when construed on

19. Warren v. Davidson, 218 Ga. 25, 126 S.E.2d 221 (1962).
20. 217 Ga. 804, 125 S.E.2d 495 (1962).
21. 217 Ga. 764, 125 S.E.2d 55 (1962).
22. Youmans v. Stecle, 217 Ga. 747, 125 S.E.2d 215 (1962)
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demurrer in the following cases: to prevent the closing of a private
way acquired by prescription,23 to prevent the overflow of water from
a drainage ditch used by a municipality to the damage of adjacent
owners, 24 to prevent a corporation and its offices from proceeding

with an amendment to its corporate charter which had not been
approved by the requisite two-thirds vote of the stockholders, 25 and
to prevent the State Highway Department from maintaining a fence
which encroached upon private property.26

In Waller v. State Highway Dept.,27 the highway department
brought suit to enjoin the defendants from maintaining a portion of
their dwelling on property acquired for a right-of-way by deed duly
recorded in 1933. The defendants acquired their property in 1939
and immediately erected their dwelling thereon. At the trial of the
case one of the defendants testified that he consulted the maintenance
supervisor of the highway department, who measured forty feet from
the center line of the highway and advised him that the house could
be constructed to that point. Actually, the state's property extended
fifty feet from the center line. It was held that injunctive relief was
proper as the state's recorded deed was constructive notice of its
rights. Further, no officer or employee of the highway department
could erroneously represent the state's ownership of land and bind
it by misrepresentation, as the state can be estopped only by legisla-
tive enactment or resolution. In passing, the court observed that to
require compliance by defendants with the decree would not violate
the rule prohibiting mandatory injunctions.

In one case,28 a city and property owners brought suit to prevent
obstructing and use as a parking lot an alley which it was alleged
had been in continuous public use for over forty years. The alley was
referred to in a deed in 1912 in which it was stated that it could not
be closed without the permission of certain parties, who were de-
fendants' predecessors in title. The defendants contended that the
use of the area over the years was permissive and that the reservation
by their predecessors prevented any implied dedication for public
use. The Supreme Court held that the language of the 1912 deed
could not perpetuate the status quo of the area. Continuous use of the
way by the public and maintenance of it by the municipal authorities
for the time involved amounted to a dedication for public use by im-
plication and justified equitable interference. Unfortunately, a new

23. Croker v. Lewis, 217 Ga. 762, 125 S.E.2d 50 (1962).
24. City of Atlanta v. Williams, 218 Ga. 379, 128 S.E.2d 41 (1962).
25. John P. King Mfg. Co. v. Clay, 218 Ga. 382, 128 S.E.2d 68 (1962).
26. State Highway Dept. v. Ivey, 218 Ga. 478, 128 S.E.2d 737 (1962).
27. 218 Ga. 605, 129 S.E.2d 772 (1963).
28. East v. City of Wrightsville, 106 Ga. 206, 126 S.E.2d 467 (1962).
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trial had to be granted to defendants because the trial judge had er-
roneously charged the jury that the deed of 1912 could be the basis
for a prescriptive right to an easement on the part of the petitioners.

In Savannah Electric 8c Power Co. v. Planters Electric Membership
Corp.,2 9 a private electric company sought to enjoin a rural electric
cooperative from supplying a home in a rural area already serviced
by the complainant. The court carefully construed the Electric Mem-
bership Act of 1937, as amended. , 0 The act permitted cooperatives to
supply electricity to persons in rural areas who are not receiving elec-
tric service from any cooperative subject to the jurisdiction of the
'Georgia Public Service Commission or from any municipal corpora-
tion. Affirming the trial court in dismissing the petition on demurrer,
the court held such language applied to persons residing in the ques-
tioned rural areas, and not to the rural areas in which such persons
reside. One justice authored a quite logical dissent.

In Slater v. Ashburn,3 1 the petitioner purchased from defendants
several tracts of land, giving his notes and security deed for part of
the purchase money. The security deed authorized acceleration and
foreclosure if the grantor (petitioner) failed to keep all taxes paid.
The suit alleged that subsequent to the sale the petitioner orally
agreed with the defendants that they would return the property for
taxes and pay the same for the year in which the sale was made and
that petitioner would then refund to defendants a pro rata part of the
taxes representing that part of the year subsequent to the date of
sale. The defendants refused to accept petitioner's pro rata part of the
taxes, claimed a default and began to advertise the property for sale
pursuant to powers contained in the security deed, whereupon pe-
titioner brought suit to enjoin the sale. Affirming the issuance of an
interlocutory injunction issued by the trial court, the Supreme Court
found it to be the defendants' duty to return the property for taxa-
tion for the year of sale since they owned it on January 1, of that
year. Further, the parties could validly agree to pro rate taxes for that
year. The petitioner had made tender of the taxes; he was not in de-
fault, and he was entitled to enjoin foreclosure.

In Crockett v. Oliver,32 a temporary administrator sought to enjoin
the transferee of a security deed from exercising a power of sale. It
was held that tender of the amount due was not properly alleged and
the suit subject to demurrer. The allegations were that the petitioner
" . .. stands ready, able and willing to pay ... .

29. 217 Ga. 842, 125 S.E.2d 651 (1962).
30. Ga. Laws, 1937, p. 644; Ga. Laws, 1939, p. 312; Ga. Laws, 1960, p. 5.
31. 218 Ga. 62, 126 S.E.2d 404 (1962).
32. 218 Ga. 620, 129 S.E.2d 806 (1963).
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Ancillary to a tort claim, the plaintiff alleged in Watson v. What-
ley33 that the defendant was threatening to dispose of all his property
so that his assets would be beyond the reach of plaintiff should a
judgment be obtained against him. The plaintiff requested that an
injunction issue against defendant to prevent sales pending the suit.
Upon a hearing the trial court granted a temporary injunction based
on an affidavit of one Green that he had discussed with certain repre-
sentatives of a real estate company the fact that the defendant had
discussed with them the possibility of selling his properties. The
court held the affidavit to be hearsay and of no probative value. Thus
the issuance of an injunction was error. Further, the trial court was
reversed in ordering the temporary injunction spread upon the lis
pendens docket as that docket is reserved for only those suits which
involve real estate.

In Welsch v. Wilson,34 a temporary injunction issued in the trial
court against a mayor and city treasurer to prevent the mayor from
receiving additional salary was reversed along with a ruling against
demurrers to an amendment to the petition. The amendment averred
that the defendant mayor had already received more than the maxi-
mum salary through the entire tenure of his office. The court held
this was a mere sweeping conclusion which should have been stricken
on demurrer.

In Griffin v. Buffington,35 suit was brought to restrain trespass to
real estate. Admittedly, the trespass involved less than one acre. The
petitioners had described accurately their entire 100-acre tract, but
upon their failure to particularly describe the one acre where the
trespass was occurring, the trial court sustained a demurrer to the pe-
tition. The Supreme Court reversed upon the basis that the defendants
could be enjoined from trespassing upon the entire tract, and such
judgment could be enforced without a description of the particular
portion where the trespass was occurring.

In two cases the broad discretion of the trial judge in granting or
denying temporary injunctions was reviewed. In Price v. Empire Land
Co.,36 injunctive relief and damages against defendants were asked
because of certain trespasses causing diversion of surface waters, de-
positing of mud and silt, concentrating of waters and discharging them
other than in the natural manner, and other related acts to the dam-
age of complainant's property. After an interlocutory hearing, the trial
judge denied a temporary injunction. Refusing to upset the trial

33. 218 Ga. 86, 126 S.E.2d 621 (1962).
34. 218 Ga. 456, 128 S.E.2d 315 (1962).
35. 218 Ga. 488, 128 S.E.2d 727 (1962).
36. 218 Ga. 80, 126 S.E.2d 626 (1962).
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judge's discretion, the Court stated that a temporary injunction is a
device to keep the parties in order and prevent one from hurting the
other while their respective rights are being determined. The merits
of a cause are not lost because of the denial of an injunction. A re-
view of the evidence disclosed that the petitioner had proved his case
as laid without conflict. However, there was a material conflict as to
the quantum of damages, as well as the continuance, or certainty of
the continuing nature, of the damages during the interim period, from
the hearing until final disposition of the case. Under these circum-
stances, it is not apparent that an injunction was necessary to protect
the complainant's interest pending a trial of the case.

The other case 37 was an action for specific performance of a con-
tract for the sale of land. It was held not to be error for the trial
judge to refuse a temporary injunction to prevent a sale pending trial
on the merits. The only evidence tending to support a sale was the
petitioner's sworn complaint, but this was denied in defendant's sworn
answer. Further, the petitioner has proved that the defendant had
said she wished to keep the land and receive a government payment
for not making a crop thereon. Under these facts, the issuance of a
temporary injunction was not demanded.

The rule that equity will not enjoin a single accomplished or
completed act was applied in Johnson v. Dixon.38 A solicitor general
brought suit to enjoin enforcement by defendant county commission-
ers of a resolution terminating the services of a secretary and investi-
gative assistant previously furnished by the county to aid petitioner
in the performance of his duties. The petition alleged that the
services were terminated to vent defendant's displeasure at a grand
jury investigation of alleged irregularities in the office of the com-
missioners. Dismissal of the suit on demurrer was affirmed in a brief
opinion stating that the resolution went into effect prior to institu-
tion of the action, and equity could not interfere to enjoin a single
accomplished act.

Agreements not to compete came before the Supreme Court in
three cases, affording a good review of the enforceability of such
provisions. Relief was granted in all cases. In Orkin Exterminating
Co., Inc. of South Georgia v. Mills,39 complainant company sought
to enjoin former employees from further violations of an employ-
ment contract which forbade employees from competing in a desig-
nated area during employment and for a period of two years after
termination of employment. The sole issue was whether the restric-

37. Reece v. Thompson, 218 Ga. 510, 128 S.E.2d 774 (1962)
38. 218 Ga. 446, 128 S.E.2d 332 (1962).
39. 218 Ga. 340, 127 S.E.2d 796 (1962).



MERCER LAW REVIEW

tions were valid as to territorial limitations. While the opinion does
not give the exact geographical area involved, it covered several cities
where complainant did business. Reversing the trial court, the Su-
preme Court held that while the employees had not worked in the
entire restricted area during their employment, yet the company
had customers in every city in the area., The true inquiry in. con-
struing such agreements is not the geographical size of the territory
so much as the reasonableness in view of the facts and circumstances
of the case. The contract will be upheld if the restraint is not un-
reasonable and is reasonably necessary to protect the interest of the
party affected and does not unduly prejudice the interest of the
public. In this case, the employees had been specially trained in a
highly competitive business and had been supplied with confidential
information concerning the work and customer lists. Under these
facts, enforcement in the entire area is necessary for complainant's pro-
tection, even though each employee did not work in, the entire area
during his employment.

In Ins. Center, Inc. v. Hamilton,40 the petitioner filed suit against
his former employer to have declared void certain portions of an em-
ployment contract restricting the sale or soliciting of insurance busi-
ness within a three-county area for a period of three years from the
date of the agreement. The defendant in turn sought enforcement
of the questioned restrictions. Reviewing the restrictions in detail,
the Court found them reasonably limited as to time and territory and
not otherwise unreasonable. The court reviewed many Georgia cases
where the limitations as to time and territory were held reasonable
and enforceable. The trial court was reversed in denying the de-
fendant an injunction on its cross-action.

A similar result was reached in Bennett v. Kimsey, 41 wherein the
petitioner sought to prevent violation of a covenant not to com-
pete contained in a written instrument by which the defendant sold
his partnership interest in an ornamental iron works business. The
contract provided that the defendant would not in any manner en-
gage in the ornamental iron works business within a radius of fifty
miles of a named address for a period of one year from the date of
the agreement or from the date after which he left one of com-
plainants' employment, whichever was longer in point of time.
The agreement was upheld as being reasonable, definite and neces-
sary for petitioners' protection. Limited relief was also, granted
against another defendant who was aiding and abetting in a viola-
tion of the covenant with knowledge thereof.

40. 218 Ga. 597, 129 S.E.2d 801 (1963).
41. 218 Ga. 470, 128 S.E.2d 506 (1962).
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