
CRIMINAL LAW

By H. T. O'NEAL, JR.*

For many years this article contained an analysis of every criminal
case decided by the Georgia appellate courts. For the past few years
it has undertaken to deal only with those decisions which enunciated
some proposition of law which had not been treated in previous ar-
ticles. The instant article will deal only with decisions which indicate
some striking new trend in the law or those which appear to spell
out some rule of sufficient important to claim the attention of Bench,
Bar, or Faculty.

The sole exception to the lofty objective mentioned above is the
case of Favors v. State.' This case is cited for socio-legal reasons. The
defendant in the case became heavily under the influence of some in-
toxicant and went to the yard of a county jail at which place he en-
gaged in conduct of a riotous and tumultuous nature. He was prose-
cuted under the statute2 prohibiting a manifestation of drunkenness
at any place of public gathering or assembling. The question before
the court was whether or not the yard of a jail house is in fact such a
public place. The court, recognizing that the jail yard was actually
owned by the public, nevertheless went on to hold that its use was
actually only quasi-public. That is, since the general public was not
free to assemble or congregate at a jail, a jail was not in fact a public
place. Just why drunk people gravitate to jail houses, courthouses,
and city halls is not known. It is a fact, however, that they do. No
recent studies have been made of this strange affinity, but it would
be most interesting to know what they would reveal.

It is regrettable, but from time to time people will steal money.
Occasionally such people may even be sheriffs. This was true in the
case of Land v. State.3 The sheriff was charged with embezzling cash
bonds from a county which had no authority to receive such bonds.
Applying the old Scarboro doctrine, 4 the court held that money can-
not be the subject matter of embezzlement when it is taken from one
who never had any right to it in the first instance. Although not new,
this is an important proposition.. It is more important to municipal
*Member of the firm of Adams, O'Neal, Steele and Thornton, Macon; LL.B.,
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1. 104 Ga. App. 854, 123 S.E.2d 207 (1961).
2. GA. CODE ANN. §58-608 (1933).
3. 103 Ga. App. 496, 119 S.E.2d 809 (1961).
4. Scarboro v. State, 207 Ga. 449, 62 S.E.2d 168 (1950).
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governments than to county governments. The collection of cash
bonds by county governments is relatively a small matter; but the
municipalities throughout Georgia are daily levying and collecting
fines for such offenses of driving while under the influence of in-
toxicants, possession of illegal whiskey, and similar offenses. This they
cannot lawfully do because such offenses are State offenses.5 It is thus
clear that a city has no more right to protect an illegally collected
fine than a county has to protect an unlawfully received collateral.
The theory underlying these decisions is that the governmental agency
which collects money to which it has no legal right merely holds it
as a pseudo-trustee for the depositor. Consequently, it has no right of
criminal prosecution against one who pilfers it.

Another case which condemns a widespread practice in the criminal
courts of Georgia is Hunter v. State.6 This case stands for the propo-
sition that the State is not entitled to collect costs of court upon an
entry of nolle prosequi. It is a known fact that the nolle prosequi is
the darling of the criminal courts. She is deeply adored by those who
spend their lives in her pursuit. She is life and liberty to those who
seem to love them best but who always seem to stay in the greatest
danger of losing them. The evil of the matter is that the State, par-
ticularly in misdemeanor cases, is very prone to extract costs when it
nol prosses a case even though it had no possibility of bringing a de-
fendant to trial due to some fatal defect in the case. Obviously, the
defendant would be willing to pay costs regardless of his guilt or in-
nocence in order to avoid the exposure. It is quite predictable that this
practice will continue in the future notwithstanding the decision
herein cited.

It is now a generally accepted fact that the judiciary has expanded
its powers considerably during the present decade. The medium em-
ployed to accomplish this expansion is the power to punish for con-
tempt. Therefore, all contempt cases are deserving of study and con-
sideration. Renfroe v. State7 is the only case of this nature available
for study during the period of this survey. In this case a sister of a de-
fendant on trial for forgery rather scorchingly denounced a witness
who had testified in the case a short time earlier. She generally de-
nounced him as a scoundrel who had given prejudiced testimony. In
any event, her remarks to the witness could not be considered com-
plimentary. She did this before the termination of the case in which

5. Mathis v. Jones, 84 Ga. 804, 11 S.E. 1018 (1890); City of Atlanta v. Hudgins,
193 Ga. 618, 11 S.E.2d 508 (1942) ; Beard v. City of Atlanta, 91 Ga. App. 584,
86 S.E.2d 672 (1955).

6. 104 Ga. App. 576, 122 S.E.2d 172 (1961).
7. 104 Ga. App. 362, 121 S.E.2d 811 (1961).
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the witness had testified. The citation for contempt alleged, among
other things, that the purpose of the respondent in making the re-
marks to the witness was to prevent him from telling the truth in the
event he was recalled as a witness by the State. The Court of Appeals
held nothing more than that the remarks themselves formed no basis
for a conviction of contempt. However, one can scarcely refrain from
reading between the lines of this decision. It is quite apparent that
the average ignorant person who denounces a witness has no idea
whatever that procedures exist for the recall of a witness. Additionally,
in such citations as the one under consideration, the trial judge is
trying to find some reason which would make contemptuous some
conduct of which he disapproves. In this case he was imputing to an
ignorant lay person the knowledge that a witness is subject to recall
and that the alleged contumacious conduct was an effort to bring
about a change of testimony in the event of such recall. This amounts
to an effort to impute knowledge and inflict punishment on the basis
of what a person might have intended when he reacted to such im-
puted knowledge. The Court of Appeals was right in putting this
limitation on the authority to punish for contempt.

Two decisions dealing with the testimony of accomplices have been
decided by the Court of Appeals. It has been widely recognized by
practitioners and, only to a slightly lesser extent by scholars, that the
testimony of accomplices places every man at the mercy of rogues and
villains. This danger takes root from the most basic philosophy of
mankind: the natural law of self-preservation. The law, in its infinite
wisdom, has long recognized that the adherence of man to lofty ideals
will quite often fall by the wayside when self-interest and self-preser-
vation becomes involved. That is the fundamental reason why the law
requires independent corroboration of the testimony of one who
undertakes to expose the activities of his confederate in crime. One
of the first exceptions to this rule was engrafted by the decision of
McCoy v. State,8 decided in 1887. This old case held that a person
who participated in a crime under actual physical duress was not an
accomplice, and hence required no corroboration when he testified
against the perpetrator of a crime. Approximately fifty years later
this was expanded by the Court of Appeals in the Perryman case.9

This latter case held that the age of the alleged accomplice could be
decisive in that mental duress by a threat of confinement in jail could
render the acts of a seventeen year old boy exempt from occupying the
status of an accomplice in crime. This proposition of tender years

8. 78 Ga. 490, 3 S.E. 768 (1887).
9. Perryman v. State, 63 Ga. App. 819, 12 S.E.2d 388 (1940).
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preventing a participant in crime from being an accomplice was re-
iterated this year in the case of Craig v. State.'0 A limit, however, has
been placed upon the fact that mere mental duress is operable only
upon one of tender years. Burge v. State" held that the threat of revo-
cation of a probation sentence as an inducement for the commission
of crime is insufficient to render the recipient of the threat guiltless of
being an accomplice in a crime induced by such threat. It appears that
such a rule is absolutely necessary to prevent a complete and total ero-
sion of the original proposition requiring corroboration of the testi-
mony of an accomplice.

There is a continuing trend in the law to make a failure to pay cer-
tain obligations penal. A Georgia statute12 makes it criminal for any
architect, contractor, or any person in a similar occupation to use the
proceeds of any payment made to him on account of improvement to
realty for any other purpose than to pay for labor or service or for
materials used in the improvement of the realty. Two decisions1 3 have
construed this statute and have held, in substance, that proof of pay-
ment of a certain sum to a contractor or architect plus proof that
there are liens or unpaid bills resulting from construction is sufficient
to throw the burden upon the accused of showing that he did not
misappropriate any of the funds paid to him. A similar statute14

makes it penal to "make way with or dispose of" agricultural products
before such products have been paid for. In a prosecution under this
statute the Supreme Court15 wrestled at some length with the problem
of whether or not it violated the constitutional provision against im-
prisonment for debt. The court refused to pass on the question of
whether or not the portion of the statute dealing with a refusal to pay
was unconstitutional by asserting that it was not actually necessary
to a decision of the case. The court went on to reason that the real
gravamen of the offense was not a mere refusal to pay but, rather,
was the disposal of the property without having paid. No opinion is
expressed in this article as to whether or not such reasoning is strained.
Suffice it to say that the courts are now going a very long way to up-
hold these statutes which clearly flirt with the proscription against
imprisonment for debt.

The Georgia Supreme Court has rendered two decisions dealing
with the right of an accused to benefit of counsel. The most impor-

10. 105 Ga. App. 244, 124 S.E.2d 302 (1962).
11. 103 Ga. App. 382, 120 S.E.2d 200 (1961).
12. GA. CODE ANN. §26-2812 (1933).
13. Moore v. State, 104 Ga. App. 93, 121 S.E.2d 75 (1961); Klein v. State, 104

Ga. App. 126, 121 S.E.2d 253 (1961).
14. GA. CODE ANN. §5-9914 (1962 Rev.).
15. Plapinger v. State, 217 Ga. 11, 120 S.E.2d 609 (1961).
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tant of these is Fair v. State.16 The defendant in that case brought a
habeas corpus proceeding alleging that he had been arrested for mur-
der, indicted, arraigned, and sentenced to death upon a plea of guilty
within sixty-three hours of his arrest. His plea of guilty was entered
without the assistance of counsel and it appeared at the habeas cor-
pus hearing that he had declined the offer of the court to appoint
counsel. The gravamen of the decision of the Supreme Court is that
in the face of such incredibly fast moving events the trial judge should
not have accepted a plea of guilty unless the defendant had had coun-
sel representing him. In reversing the proceedings the court employed
these well-chosen words: "It would be expecting too much of any de-
fendant, alone, to answer for himself such questions as these. No de-
cision made by any person during this life is of greater consequence ex-
cept a spiritual one to obtain assurance of life hereafter." 17 Justice
Grice, who wrote the opinion in that case, also wrote the opinion in
Balkcom v. Turner.'8 This latter case held that where the undis-
puted evidence in a habeas corpus proceeding showed that a de-
fendant had been sentenced while he insisted upon availing himself
of the privilege and benefit of counsel any sentence so passed was a
nullity. These decisions are right and they require no further elabora-
tion.

Wolfe v. City of Albany 9 is a constitutional law case. An ordinance
of the city of Albany prohibited any person from soliciting member-
ship in any dues paying organization unless the person soliciting had
first obtained a license; and this license could only be obtained by
showing that the applicant was of good moral character, had never
been convicted of a law violation, and had never been affiliated with
any communistic group. The Court of Appeals held this ordinance
unconstitutional on the premise that it was an unlawful restriction
upon freedom of speech. The court held that there was no reasonable
relationship between the restraints imposed on freedom of speech
and the general welfare of the community.

The last case, and the most important one, to be discussed is Fer-
guson v. State.20 This decision reverses its own former holding2' and
makes the judgment of the Supreme Court of the United States in the
case of Ferguson v. Georgia22 the judgment of the Georgia Supreme
Court. This decision of the Supreme Court of the United States is an

16. 216 Ga. 721,119 S.E.2d 691 (1961).
17. Id. at 728, 119 S.E.2d at 696.
18. 217 Ga. 754, 123 S.E.2d 918 (1962).
19. 104 Ga. App. 264, 121 S.E.2d 331 (1961).
20. 216 Ga. 794, 120 S.E.2d 123 (196 1).
21. Ferguson v. State, 215 Ga. 117, 109 S.E.2d 44 (1960).
22. 365 U.S. 570, 81 S.Ct. 756, 5 L.Ed2d 783 (1961).
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intellectual masterpiece. It traces far back into antiquity the two
Georgia statutes23 which render a defendant incompetent to testify in
his criminal prosecution and which allows him to make an unsworn
statement without being put upon direct or cross-examination. In a
brilliant dissertation the United States Supreme Court traced these
Georgia statutes all the way back to their original roots in the English
courts in the period when a defendant was held to be incompetent
to utter a word in his defense and was not allowed the benefit of coun-
sel. It was recognized that the Georgia law permitting an unsworn
statement actually was an effort on the part of an old Georgia legis-
lature to mitigate the rigors of the incompetency rule. Although the
Supreme Court would probably have been glad to do so, it did not
actually strike down the Georgia statute. The constitutionality of the
Georgia statute was not actually before the court. The sole point be-
fore the court for decision was whether or not the refusal of a Georgia
trial judge to allow a defendant's counsel to assist him in his trial
by conducting a direct examination amounted to a denial of benefit
of counsel. The court held that it did. Although the decision goes no
further than this in actual words, it obviously spelled the death of
these ancient Georgia laws. Subsequently, the State legislature en-
acted a new law24 to replace the old statutes. The new 'Georgia statute
is certain to prove itself one of the finest pieces of legislation of this
nature in use in the United States today. It gives a defendant the
right to use the unsworn statement as it existed under the former
law or, if he chooses, he may be sworn as a witness and be subjected
to direct and cross-examination like any other witness. The most im-
portant element of this new law, however, is that where the defendant
does testify as a witness, his general character cannot be assailed un-
less he first actually puts it in issue. This latter element is an im-
portant distinction from the rule prevailing in the federal courts. In
federal courts a defendant who elects to testify can be impeached by
proof of former criminal convictions. This is allowed under the
theory that he is impeachable as is any other witness. Therefore, in
the federal courts a man with a bad record frequently cannot afford
to testify although he may have a good defense. Such a situation fre-
quently works to defeat the ends of justice. However, under the new
Georgia law no such situation can ever arise. This new law appears
to retain all of the good features of the old statutes and has added
several badly needed improvements.

23. GA. CODE ANN. §38-416; GA. CODE ANN. §38-415 (1954 Rev.).
24. Ga. Laws 1962, p. 133.
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