
CONTRACTS

By MITCHELL P. HOUSE, JR.*

More than 50 cases involving contracts were decided during the sur-
vey period but none of these cases made any significant contribution
to the general law of contracts. In general the cases were determined
by the application of well-established rules and most are of a nature
not deserving comment. The following cases were selected for com-
ment in a somewhat arbitrary fashion but generally to illustrate the
application of established principles to the factual situations involved.

In two cases during the survey period the Court of Appeals was
concerned with the doctrine of merger of an antecedent sales contract
for the conveyance of realty with a deed executed subsequently there-
to. The general rule as enunciated by the Supreme Court in a long
line of cases recognizes that such antecedent sales contracts do merge
in a subsequent deed involving the same property. However, an ex-
ception to this general rule was recognized by the Court of Appeals
in the case of McKee v. Cartledge' in circumstances where it is con-
templated by the parties that certain duties and obligations are to be
performed after the delivery of possession of the property and the
warranty deed thereto. Under such circumstances such duties and ob-
ligations are not merged in the deed and the acceptance of delivery
of possession, the intention of the parties being the controlling factor.

In Kollen v. High Point Forest, Inc.2 the court applied the rationale
of the decision in the McKee3 case to a factual situation where the de-
fendant assumed obligations under the provisions of the sales contract
to warrant workmanship, materials, and a dry basement for a period
of one year. It was specifically alleged in the petition that it was the
intention of the parties that the aforesaid obligations should survive
the execution of the deed and that the deed was only part performance
of the contract. The court determined that since the obligations as-
sumed by the defendant were not inconsistent with the terms of the
deed and were sufficiently collateral to the deed and since it was
alleged that it was the intention of the parties that these obligations
should survive the execution of the deed, the petition raised a jury
question as to whether the parties intended for the defendant's obliga-
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tions to survive the execution of the deed and not be merged therein.
In Postell v. Hearn,4 an action on a note, the defendant pleaded

partial failure of consideration and set-off based on an alleged breach
by plaintiff of certain provisions of a written contract for conveyance
of realty. The provisions in question were a one-year guaranty of
workmanship and materials and the completion of certain specified
unfinished work. The petition failed to allege that the provisions of
the antecedent sales contract sued on were collateral to and survived
the deed executed subsequently thereto, nor was it alleged that the
deed was only part performance of the antecedent sales contract. The
sales contract also contained a provision that the parties would execute
and deliver such papers legally necessary to carry out the terms of the
,contract at the time of consummation of the sale. In view of this
provision of the sales contract which in the court's opinion set forth
the clear intention of the parties and in the absence of allegations that
the provisions of the antecedent sales contract were collateral to and
survived the deed or that the deed was only part performance of the
contract, the court determined that the case did not come within the
recognized exception to the general rule of merger.

The different results obtained in the above discussed cases serve
notice on the pleader that despite the existence of provisions in the
antecedent sales contract which of necessity must be performed after
the consummation of the sale, it is necessary in pleading the action
to affirmatively allege the intention of the parties that such provi-
sions are collateral to and survive the subsequent deed and that the
deed is only part performance of the antecedent sales contract.

Of some interest to lawyers is the case of Odom v. Hilton5 which
concerned a contract of two lawyers to handle the collection of two
separate insurance contracts against two separate insurance companies.
Recognizing that an attorney may lose his right to fees for unpro-
fessional conduct the court held that where the services are severable,
misconduct as to one phase will not result in forfeiture of fees as to
another phase of the services.

In Burden v. Thomas6 the court found that a written option con-
tract for purchase of land which contained special stipulations that
"property to be filled and paved level with the street and filling sta-
tion level" and "all cash on closing subject to Turner-Patterson con-
tract going through" was too indefinite and uncertain to be enforce-
able, where no keys were furnished by which details of filling and
paving could be sufficiently identified and where there was no key

4. 104 Ga. App. 765, 123 S.E.2d 13 (1961).
5. 105 Ga. App. 286, 124 S.E.2d 415 (1962).
6. 104 Ga. App. 300, 121 S.E.2d 684 (1961).
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to what the "Turner-Patterson contract" was. In pointing out that the
rationale of the "key" rule first announced in Valdosta Machinery
Company v. Finley7 applied as well to other conditions as it does to
descriptions, Chief Judge Felton explained the "key" rationale as
follows:

That rationale is that where there is no definiteness within
the four corners of the contract, neither parol nor other ex-
traneous evidence alone may supply the deficiency. If there
is a "key" within the contract through which other evidence
may show with certainty what the parties intended, the re-
quirement of definiteness is satisfied.8

In another case, 9 a contract by which a corporation agreed to pay
an employee the reasonable value of her services on the condition
precedent that such services would be paid for "when the store got on
its feet and got to making a profit" was held to be too uncertain
and indefinite to be capable of enforcement.

In Stan-Rich Company v. Schneider,10 the court ruled that an em-
ployment contract provision for compensation in "equitable shares of
the profits" was not too uncertain and indefinite to enforce in view
of a subsequent definition in the contract of "equitable share."

In Guest v. Baldwin" an alleged contract providing that defendant
should move to the plaintiff's farm and at the end of a year should
receive from plaintiff an additional sum to "make it right" was not
too vague and uncertain to be enforceable, where the plaintiff sub-
sequently agreed with defendant that the sum of $1,500.00 would
"make it right" and that such sum would be paid to tht defendant.

That it is impossible to have a unilateral modification of a con-
tract previously entered into by parties is illustrated in Goldstein v.

Ipswich Hosiery Company, Inc.12 The court held that a transmittal
letter which accompanied a guaranty contract did not limit the gua-
ranty to one year by its statement that the guarantors requested that
the guaranty be good for only one year, where the guaranty itself did

not contain any time limtation.
In Mallin v. Spickard" it was held that an action to recover money

loaned on an oral contract providing that the defendant was to repay
it upon demand and where there was no allegation that the plaintiff

7. 164 Ga. 706, 139 S.E. 337 (1927).
8. 104 Ga. App. 300, 304, 121 S.E.2d 684, 687 (1961).
9. Dale's Shoe Store, Inc. v. Dale, 104 Ga. App. 371, 121 S.E.2d 695 (1961).

10. 105 Ga. App. 6, 123 S.E.2d 166 (1961).
11. 104 Ga. App. 809, 123 S.E.2d 194 (1961).
12. 104 Ga. App. 500, 122 S.E.2d 339 (1961).
13. 103 Ga. App. 562, 120 S.E.2d 128 (1961).
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would not demand the repayment until some future time was barred
by the statute of limitations since more than four years had elapsed
from the time the money was loaned and the action brought. In hold-
ing in this case that the action accrued on the dates the monies were
loaned, the court relied on Teasley v. Bradley14 where it was said:
"When money is loaned and there is no agreement as to the time of
repayment, the amount loaned is in law due immediately, and the
statute of limitations begins to run at once in favor of the borrower."' 15

Judge Bell in a dissenting opinion, concurred in by Chief Judge Fel-
ton, reasoned that a demand by the plaintiff was a condition precedent
to the maintenance of the action and that since demands for pay-
ment were made in January, 1960, the statute of limitations began
to run on that date.

Several cases involved actions for specific performance of agreements
to devise realty. The necessary allegations of such a petition are il-
lustrated in the case of Treadwell v. Treadwell16 wherein the court
held that a petition alleging an agreement to devise described realty
for a specified consideration, performance on the part of the plaintiff,
failure on the part of the testator to perform, the value of services
performed and the value of the property which testator allegedly was
to devise for the specified consideration, was sufficient to state a cause
of action for specific performance.

Other cases decided during the period of this survey reaffirmed the
following well-established propositions: a contract executed on Sun-
day is unenforceable; 17 where an instrument provides that an offer to
Ibuy or sell is open until a stated date by which time a written ac-
ceptance must have been received, acceptance thereafter, absent show-
ing of an extension, results in no valid contract; 18 one who seeks
rescission of a contract on the ground of fraud must restore or offer
to restore the consideration received thereunder as a condition pre-
cedent to bringing the action;' 9 a false promise to induce entrance
into a contract relied upon by promisee is such fraud as will void the
contract; 20 the remittance of a sum by a debtor, less than the amount
due, upon condition, either express or implied, that it is in satisfac-
tion of a creditor's claim, results in an accord and satisfaction when
the creditor accepts and retains the money, whether the debt is liqui-

14. 110 Ga. 497, 35 S.E. 782 (1900).
15. Id. at 504, 35 S.E. at 785.
16. 217 Ga. 365, 122 S.E.2d 81 (1961).
17. Sewell v. Gould, 103 Ga. App. 4 5 6 , 119 S.E.2d 598 (1961).
18. Robinson v. Tate, 217 Ga. 93, 121 S.E.2d 21 (1961).
19. Wheeler v. Pioneer Investments, Inc., 217 Ga. 367, 122 S.E.2d 518 (1961).
20. King Sales Co. v. McKey, 104 Ga. App. 63, 121 S.E.2d 48 (1961).
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dated or unliquidated, disputed or undisputed;21 one party cannot
hold the other party to the strict terms of the agreement after the
parties have departed from the strict terms thereof until the party in-
sisting on strict compliance gives notice of such intent to the opposite
party;22 and a contractor is not entitled to additional compensation
for extra work done or materials furnished, the necessity for which is
caused by his own negligence or lack of skill.23

21. Dixie Belle Mills, Inc. v. Specialty Machine Co., 217 Ga. 104, 120 S.E.2d 771
(1961).

22. Am. Iron & Metal Co. v. National Cylinder Gas Co., 105 Ga. App. 458, 125
S.E.2d 106 (1962).

23. Talerica v. Grove Park Plumbing Service, 103 Ga. App. 591, 120 S.E.2d 36
(1961).


