
CONSTITUTIONAL LAW

By ALBERT B. SAYE*

An ever present difficulty in any legal system is that of determining
what the law is. One theoretical advantage of a written constitution
is the fact that the more basic provisions of law will be set forth in one
document and readily available. This is an advantage that has been
partially lost in Georgia through the addition of floods and amend-
ments to the State Constitution. Thus far a total of 273 amendments
have been added to the Constitution of 1945. Most of these amend-
ments (229 to be exact) have been local in nature, affecting primarily
only one or a few political subdivisions. But nowhere is a full copy of
the present Constitution of Georgia to be found; and without a good
bit of research, no one can state with confidence what the constitution-
al law of Georgia is on many points, especially as relates to finance.1

In November of 1962 a total of 136 more amendments were submitted
to the people for ratification! Only about a dozen of these were of
statewide application; more of them were concerned with develop-
ment authorities for particular localities than with any other subject.
Significant among the general amendments were proposals dealing
with a split-session for the General Assembly, procedure in enacting
and content of general appropriation bills, the 'Governor's veto, taxa-
tion for county transportation systems, and bonds for slum clearance.
An attempt to analyze the provisions of these amendments would add
excessive length to this article. A tabular index to them is included
in the Georgia Laws. 2

This article is confined largely to the development of the constitu-
tional law of Georgia as reflected through judicial decisions. Having
started with a discussion of constitutional amendments, the cases deal-
ing with that subject will be considered first.

*Professor of Political Science, University of Georgia.A.B., University of Georgia,
1934; M.A., 1935; LL.B., 1957; Ph.D., Harvard University, 1941.

1. In addition to the copy available in Volume I of the GA. CODE ANN., pub-
lished by the Harrison Company, the Secretary of State publishes a copy of
the Constitution of Georgia. A copy is also contained in the Handbook on
the Constitution of the United States and Georgia, published by the University
of Georgia Press (6th ed., 1962). For a brief analysis of local amendments
presented in chronological order see Frank H. Edwards, ed., Local Amend-
ments to the Constitutions of 1877 and 1945, Atlanta: Office of Legislative
Counsel, 1961.

2. See Ga. Laws 1961, p. 644, and Ga. Laws 1962, p. 1239.
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CONSTITUTIONAL AMENDMENTS

In 1956, Article XIII of the Constitution of Georgia which sets
forth the procedure for adopting constitutional amendments was
changed so as to make a distinction between a "general amendment"
and an "amendment which is not general." The Constitution directs
that the Governor, Attorney General, and Secretary of State shall meet
and determine whether a proposed amendment is general, and if not
general, what political subdivision or subdivisions are directly affected
by such proposed amendment. The classification given to an amend-
ment affects the procedure for advertising and voting upon it.

If a proposed amendment is proclaimed as ratified by the Governor,
will the courts entertain a suit to test the validity of such amendment
based on a contention that it was not properly ratified? A strong argu-
ment could be made for dismissing such a suit as one involving an is-
sue essentially political in nature. But the 'Georgia courts are com-
mitted to the proposition that the question of whether an amend-
ment was properly ratified is justiciable. 3 In practice, however, the
jucidiary has never held void an amendment which the Governor has
proclaimed as ratified.

Smith v. State4 questioned the classification of a constitutional
amendment of 1954 which created the Waycross and Ware County
Development Authority as a local amendment. One basis of attack was
the wording of the amendment itself, namely, the authority" . . . shall
be deemed to be an instrumentality of the State of Georgia." 5 The
court rejected this argument. The scope and jurisdiction of the au-
thority are limited to the territorial limits of the city of Waycross
and of Ware County. The mere fact that the authority is denomi-
nated as an instrumentality of the State does not mean that the
amendment creating it directly affects the whole State, concluded the
court.

The second argument advanced for holding the amendment to be
one that affects the whole state is the fact that it exempts from taxa-
tion the holdings of the authority. This argument was also rejected
by the court on the basis that the authority was an " . . . institution
of purely public charity." As such its property was already exempted
from taxation under the statutory law of Georgia; hence the pro-
visions of the constitutional amendment giving the Waycross Authority
immunity from taxation was " . . . wholly unnecessary to accomplish

3. Hammond v. Clark, 136 Ga. 313, 71 S.E. 479 (1911).
4. 217 Ga. 94, 121 S.E.2d 113 (1961).
5. Id. at 95, 121 S.E.2d at 115.
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that result; it added nothing to the law as it then existed."6 This rea-
soning appears to ignore the distinction between a tax exemption
granted by statute and one granted by constitutional amendment. But
despite its reasoning, Smith v. State7 will take its place as a leading
case on the amending process in Georgia.

Styles v. Jones8 is but an application of the principle and code pro-
vision that:

No election shall be defeated for noncompliance with the law,
if held at the proper time and place by persons qualified to
hold it, unless it is shown that, by such noncompliance, the
result is different from what it would have been had there
been proper compliance.9

The plaintiffs sought through quo warranto proceedings to show that
the defendants held office as members of the Carroll County Board
of Education and as county school superintendent under a consti-
tutional amendment that was void because never properly ratified.
The allegation was that the amendment was submitted for ratification
to the entire electorate of Carroll County, including electors of the
Independent School District of Carrollton, that the ballots of the
electors of the Independent School District were intermingled with the
ballots of the electors of the Carroll County School District, and that
it was impossible to determine which were legal and which were il-
legal votes. The petition did not, however, allege that the results
were so changed that it was impossible to tell whether the proposed
amendment was ratified. "On the contrary, it is shown that the
amendment did receive a majority, if the Carrollton precinct be totally
discounted."1 Under these circumstances, a demurrer to the petition
was properly sustained.

In Cason v. State1 an attack was made upon the constitutional
amendment adopted in 1960 authorizing the establishment of area
schools' 2 on the ground that the amendment conflicted with a num-
ber of specified provisions of the Constitution of 1945. The Supreme
Court rejected this contention, holding "if an amendment duly
adopted necessarily conflicts with some previous provision, the amend-
ment, being the last expression of the sovereign will of the people,

6. Id. at 100, 121 S.E.2d at 118.
7. 217 Ga. 94, 121 S.E.2d 113 (1961).
8. 217 Ga. 228, 121 S.E.2d 627 (1961).
9. GA. CODE ANN. §34-3101 (1933).

10. 217 Ga. 228, 229, 121 S.E.2d 627, 628 (1961).
11. 217 Ga. 339, 122 S.E.2d 232 (1961).
12. Ga. Laws 1960, pp. 1259-1261.
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will prevail as an implied modification pro tanto of the former
provision."13

PROCEDURE AND RULES OF CONSTRUCTION

In many cases the appellate courts refuse to pass upon the alleged
constitutionality of statutes because of technical defects in the plead-
ings. A common defect is illustrated by the case of Williams v. State.14

Williams demurred to an indictment charging possession of indecent
and obscene photographs. The statute upon which the indictment was
based 15 exempted from its operation any legitimate radio station, the-
atre, or publisher. Because of these exemptions, Williams pleaded that
the statute was " . . . violative of Section 2-401 of the Constitution of
Georgia in that general laws must have uniform operation.... .. 1

Justice Grice, writing for the Supreme Court, held that " . . . this
attack does not clearly designate the provision of the Constitution al-
leged to have been violated since there is no 'Section 2.401' of the
Georgia Constitution. If the intended reference is to Code Sec. 2-401,
Const. art. 1, sec. 4, par. 1, such would be ineffective because the
existing 1945 Constitution was enacted subsequently to the official
1933 Code and thus was not a part of it."'17 In simple language, the
court refuses to honor a citation to the annotated code in pleading
the constitutionality of a statute.

Hitt v. City of Atlantai" raised the question of the binding effect of
the state statute providing that " ... all writs of certiorari shall be ap-
plied for within 30 days after the final determination of the case in
which the error is alleged to have been committed, and not after."'1

Mrs. Hitt sought a writ of certiorari from the superior court of Ful-
ton County more than 30 days after she had been sentenced for a
penal offense by the municipal court of Atlanta. She contended that
the judge of the superior court had discretion to issue the writ,
despite the 30-day statutory provision. The strong point in her argu-
ment was that the Constitution provides that "they [superior courts]
shall have power to correct errors in inferior judicatories by writ of
certiorari, which shall only issue on the sanction of the Judge,"2 0

and that no time limit is set by the Constitution. (And while not men-
tioned in the case, it is interesting to note that the Supreme Court held

13. 217 Ga. 339, 122 S.E.2d 232, 233 (1961).
14. 217 Ga. 312, 122 S.E.2d 229 (1961).
15. Ga. Laws 1878-79, p. 163; GA. CODE ANN. §26-6301 (1953).
16. 217 Ga. 312, 313, 122 S.E.2d 229, 231 (1961).
17. Id. at 313, 122 S.E.2d at 231.
18. 103 Ga. App. 717, 120 S.E.2d 339 (1961).
19. Id. at 717, 120 S.E.2d at 340.
20. Id. at 718, 120 S.E.2d at 340.
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void in Holliman v. The State,21 a statute limiting to 30 days the
period within which the Supreme Court should pass upon applica-
tions for certiorari from the Court of Appeals.) But defective plead-
ings deprived the plaintiff of a ruling on the real issue of the case.

Since the petition made no attack upon the validity of the 30-day
statute (arguing only that the judge had discretion, despite the
statute), the Court of Appeals treated the statute as valid. With this
premise, the wording of the statute being clear and unequivocal that
application for certiorari should be made within 30 days, there was
no room left for discretion on the part of the judge of the superior
court.

Scott v. Oxford22 illustrates the application of the rule that " . . . a
law prescribing the form of pleadings will apply to all pleadings filed
after its enactment, although the action is begun before that time."2 3

An act of 196124 liberalized certiorari procedure by permitting the ad-
dition of a valid bond by amendment to a petition in certiorari. In
the Scott case the Court of Appeals held that a petition for certiorari
filed in the superior court of Fulton County before enactment of the
1961 statute could be amended under the provisions of that statute.
The constitutional prohibition against retroactive laws is no ban to
the application of a statute changing judicial procedure to a pending
case.

JURISDICTION OF COURTS

Republic of Cuba v. Arcade Building of Savannah25 deals with the
jurisdiction of the Georgia courts to render judgments against foreign
sovereigns. The Arcade Building of Savannah, Inc., claimed that
Cuba was indebted to it for unpaid rent on premises leased to house
the Cuban Consulate in Savannah. The Dixie Paint and Varnish Co.,
Inc., claimed that Cuba was indebted to it because of the confiscation
of property belonging to it located within the territorial limits of
Cuba. Both companies sought writs of attachment against the Republic
of Cuba. The trial court denied a plea of sovereign immunity ten-
dered on behalf of the Republic of Cuba by the Ambassador of the
Czechoslovak Socialist Republic, found that funds on deposit in the
account of the Cuban Consulate at the Savannah Bank and Trust
Company were the property of the Republic of Cuba, and ordered a
distribution of the funds to the plaintiffs. The Court of Appeals re-

21. 175 Ga. 232, 165 S.E. 11 (1932).
22. 105 Ga. App. 301,124 S.E.2d 420 (1962).
23. Id. at 304, 124 S.E.2d at 423.
24. Ga. Laws 1961, p. 190.
25. 104 Ga. App. 848, 123 S.E.2d 453 (1962).
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versed the judgment, stating that " . . . it is universally held that

jurisdiction in the conduct of relations between this country and its
nationals is reposed in the Executive branch of the Federal Govern-
ment acting through the State Department and in the United States

Senate .... -26 "Disputes involving the action of a foreign sovereign
with respect to property rights of citizens of the United States are es-

sentially political and must be resolved by negotiation through ap-
propriate diplomatic channels." 27

Allied Finance Company, Inc. v. Prosser28 raised an interesting ques-
tion regarding the extent to which a state of the American union can
go in giving its courts jurisdiction over citizens of other states "doing
business" within the State. Pennoyer v. Neff, 29 decided by the United

States Supreme Court in 1878, held that the due process clause of the
fourteenth amendment to the United States Constitution places some
limitation on the power of a state to enter a binding judgment against
a person who has not been served with process within its borders.
But just what-contact between a person (especially a corporation) and
a state is sufficient to give the state jurisdiction over suits against the
person has been the subject of extensive litigation.

Under the full faith and credit clause of the United States Constitu-
tion,3 0 a state is bound to honor the valid judgments of a sister state;
but a common ground of defense to a suit to enforce a foreign judg-
ment is a claim that the foreign state did not have jurisdiction over
the person, and hence its judgment is void as contrary to due process.

The basic facts of the Prosser case were as follows: Allied Finance
Company brought an action in the Superior Court of Bulloch County,
Georgia, to recover on a judgment against the defendant obtained in
Texas. The judgment was for the unpaid balance of a note. The pe-
tition in the Texas court showed that the defendant (Prosser) was a
resident of Georgia but that service of process had been made upon
him under the provision of a Texas statute reading as follows: "Any
... non-resident natural person that engages in business in this State
• . .shall be deemed equivalent to an appointment ...of the Secre-
tary of State of Texas as agent upon whom process may be made in any
action . . . arising out of such business done in this State. . . . For the

purpose of this Act . . . [a] non-resident natural person shall be
deemed doing business in this State by entering into contract by mail
or otherwise with a resident of Texas ... 31

26. Id. at 852, 123 S.E.2d at 456.
27. Ibid.
28. 103 Ga. App. 538, 119 S.E.2d 813 (1961).
29. 95 U. S. 714, 24 L.Ed. 565 (1877).
30. U. S. CONST. art. IV, 1.
31. 103 Ga. App. 538, 119 S.E.2d 813, 815 (1961).
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It is well settled that a person may subject himself to the jurisdic-
tion of the courts of a state by doing business in that state; but just

how far can the concept of doing business within the state be pushed?

Can a person who merely signs a note with a citizen of a sister state

be said to be doing business in the sister state? The Georgia Court

of Appeals answered "no" in the Prosser case. The court recognized
that for reasons of public policy, motorists and insurance statutes

making the Secretary of State the agent to receive service upon non-
residents have been sustained; but it refused to honor the Texas judg-
ment under the statute involved. "We interpret 'doing business' to
mean the engagement for profit in some practice either repeatedly or
possibly with the intention that the practice be repeated. To extend
the term 'doing business' to include the making of one contract with
a resident of Texas as its act provides would render due process as it
has applied to foreign individuals a complete nullity,"32 wrote Judge
Felton.

Kirkland v. Atchison, Topeka and Santa Fe Railway Co. 3 3 tests the
authority of Georgia courts to entertain suits against foreign corpora-
tions doing business in Georgia based upon causes of action originating
in other states. The basic facts were as follows: Flora Mae Kirkland and
Jack Kirkland, both Georgia residents, filed suits for damages against
the Atchison, Topeka and Santa Fe Railway based upon an accident
that occurred in New Mexico. The railway filed a plea to the jurisdic-
tion of the superior court of Fulton County where the suit was
brought. It alleged the inconvenience to the railroad of defending the
suit 1,750 miles from the scene of the accident, and the substantial bur-
den on interstate commerce that would be involved in bringing six of
its train employees, needed as witnesses, to Atlanta for the trial. The
Atchison, Topeka and Santa Fe Railway does not operate any railway
lines in Georgia, and the Kirklands purchased the tickets for the trip
on which the accident occurred in California. The Atchison, Topeka
and Santa Fe Railway does have an office in Atlanta, supervised by a
general manager and several agents who promote shipments that will
benefit the Atchison, Topeka and Santa Fe; passenger tickets are sold
at this Atlanta office.

The Court of Appeals held that the superior court of Fulton
County had jurisdiction of the case. The court refused to " . . . balance
the convenience to the plaintiff and the inconvenience caused the
foreign defendant by reason of having to defend a suit at a forum
remote from where the cause of action arose.... .,,4 It held that

32. Id. at 541, 119 S.E.2d at 816.
33. 104 Ga. App. 200, 121 S.E.2d 411 (1961).
34. Id. at 206, 121 S.E.2d at 416.
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" . . . the ancient right of a plaintiff to choose and select the forum
in which to try his case should not be unduly restricted except where
the facts and circumstances show an indisputable and undue burden
upon interstate commerce." 35 It concluded that the maintenance of
these suits in Georgia would not constitute an undue burden on inter-
state commerce for " . . . such may be a burden, but oppressive and
unreasonable it is not."3 6

This decision, while highly debatable on its merits, is in accord
with Georgia precedents which give little application to the doctrine
of forum non conveniens. 37

FREE SPEECH

In recent years the Supreme Court of the United States has con-
cerned itself so much with civil rights that we have come to associate
cases dealing with matters such as freedom of speech with national
rather than state law. But most of the cases continue to orginate in
state courts, and state law in the field remains important. Four free-
dom of speech cases in the courts of Georgia during the past year war-
rant attention.

International Association of Machinists v. Street38 pending in the
courts since 1956, has become a case of national importance. The
fundamental issue at stake is the right of labor unions having a closed
shop agreement with an employer to exact dues of their members to
be used for the promotion of political candidates and ideals which
the individual workers oppose. Through a well written opinion by
Justice Almand, the Supreme Court of Georgia held that:

• . . the contract between the employers of the plaintiffs
[Southern Railway] and the union defendants, which com-
pels these plaintiffs, if they continue to work for the employ-
ers, to join the unions of their respective crafts, and pay dues,
fees, and assessments to the unions, where a part of the same
will be used to support political and economic programs and
candidates for public office, which the plaintiffs not only do
not approve but oppose, violate their rights of freedom of
speech and deprive them of their property without due
process of law under the First and Fifth Amendments to the
Federal Constitution.3 9

35. Id. at 207, 121 S.E.2d at 416.
36. Id. at 209, 121 S.E.2d at 417.
37. The leading cases are Reeves v. Southern Railway Co., 121 Ga. 561, 49 S.E.

674 (1904) and Southern Railway Co. v. Parker, 194 Ga. 94, 21 S.E.2d 94
(1942).

38. 215 Ga. 27, 118 S.E.2d 796, rev'd, 367 U.S. 740, 81 S.Ct. 1784, 6 L.Ed.2d 1141
(1961), 217 Ga. 351,122 S.E.2d 220 (1961)

39. 215 Ga. 27, 43, 108 S.E.2d 796, 807 (1961).
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It therefore sustained the decree of the Bibb County superior court
enjoining the defendants from enforcing the union shop agreements
and from discharging the petitioners, or any member of the class they
represented, for refusing to become or remain members of, or to pay
periodic dues to any of the labor union defendants; provided, how-
ever, that the labor union defendants could at any time petition the
court to dissolve the injunction upon a showing that they no longer
engaged in improper political activities.

The justices of the United States Supreme Court were widely di-
vided on the proper disposition of the case.40 The opinion of the
Court, written by Justice Brennan, recognized the gravity of the
constitutional issue, but avoided it by holding that the provisions of
the Railway Labor Act 4' authorizing closed shop agreements denied to
unions, over an employee's objection, the power to use his exacted
funds to support political causes which he opposes. But the United
States Supreme Court reserved the decision of the Georgia court en-
joining enforcement of the union shop agreements until the labor
unions ceased unlawful practices in the use of funds collected. Justice
Brennan suggested the following remedies:

One remedy would be an injunction against expenditure for
political causes opposed by each complaining employee of a
firm, from those moneys [sic] to be spent by the union for po-
litical purposes, which is so much of the moneys exacted from
him as is the proportion of the union's total expenditures
made for such political activities to the union's total budget.
The union should not be in a position to make up such sum
from money paid by a nondissenter, for this would shift a
disproportionate share of the cost of collective bargaining to
the dissenter and have the same effect of applying his money
to support such political activities. A second remedy would be
restitution to each individual employee of that portion of his
money which the union expended, despite his notification,
for the political causes to which he had advised the union he
was opposed. 42

A right without an appropriate remedy is a nebulous thing, and a
mere reading of the remedy suggested by Justice Brennan raises doubts
as to its practicality. In remanding the case to the superior court of
Bibb County, Justice Almand for the Georgia Supreme Court gave
these directions:

40. International Association of Machinists v. Street, 367 U.S. 740, 81 S.Ct. 1784,
6 L.Ed.2d 1141 (1961).

41. 64 Stat. 1238 (1950-51), 45 U.S.C. §151 (1958).
42. 367 U.S. 740, 774, 81 S.Ct. 1784, 1803,6 L.Ed.2d 1141, 114 (1961).
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Should the trial court be able to determine whose money
is spent for what, after the dues, fees, and assessments have
gone into a general fund, and how the plaintiffs can be saved
from harm by any withdrawal from the general fund for po-
litical purposes, and be able to formulate a practical method
which would afford the relief to which the majority [of the
U. S. Supreme Court] say is due the plaintiffs, then that
court is directed to enter a decree accordingly. However,
should the trial court be unable to determine a method prac-
tical in performance by which the plaintiffs can be safe-
guarded from any harm caused by withdrawal from the gen-
eral fund of any monies for political purposes, then it should
make use of its equity powers to give the protection by en-
joining the unions from spending any monies for political
purposes.43

Montgomery v. Mayor and Council of A thens44 involved a municipal
"parade" ordinance. The ordinance defined a parade as " . . . any
parade, march, ceremony, demonstration, exhibition, or procession
of any kind upon any public street of the city of Athens,"4 5 and re-
quired that a permit be secured for any parade from the chief of
police. On May 6, 1961, the day upon which Attorney General Robert
Kennedy spoke at the University of Georgia, five persons were ar-
rested on Broad Street in Athens carrying signs advocating racial
segregation, such as "Integration-Segregation is a Religious Issue,
Ne. 13:1-3"; "Stay Segregated. The Bible is the Law of the Land". They
were subsequently tried and convicted of "parading without a per-
mit." Three of these men were Pentecostal ministers. The evidence
showed that the men, who had musical instruments or sound am-
plifiers, walked not as a group but individually, 20 to 50 feet apart.
They were not disorderly, and nothing they did interrupted traffic
or interfered with the use of the sidewalk by pedestrians. In re-
versing the convictions, the Court of Appeals held that:

The petitioners were not engaged . . . in a parade as con-
templated by the ordinance. While the definition of parade
as given in the ordinance appears to be broad and inclusive,
and would even encompass a football fan or fans waving a
banner enroute to a football game, a careful reading of ...
the ordinance clearly indicates that it was not intended to
apply to such activity as was engaged in by the petitioners.46

It is well established that a municipality can require a permit of
those participating in a parade. But the existence of a parade-permit

43. 217 Ga. 351, 353, 122 S.E.2d 220, 222 (1961).
44. 105 Ga. App. 57, 123 S.E.2d 339 (1962).
45. Id. at 59, 123 S.E.2d at 341.
46. Ibid.
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ordinance cannot be used as a basis for the arrest of a person merely
walking on the sidewalk carrying a sign.

Wolfe v. City of Albany47 dealt with a city ordinance requiring a
license on the part of persons soliciting membership in any " . . . club,
association or union, where there is any charge for membership there-
in." In order to obtain such license, the applicant was required to show
(a) that he was of good moral character, and (b) that he was not
affiliated with the Communist Party. In addition, a payment of a $25
fee was required for the license.

Walter Wolfe was employed to solicit workers to join the Textile
Workers Union, and was convicted of undertaking this work without
obtaining a license. He admitted the facts but challenged the con-
stitutionality of the licensing ordinance.

Judge Townsend, writing for the Court of Appeals, held the ordi-
nance to be void. According to him, free speech does not necessarily
exempt one from regulation, but a permissible regulation " . . . must
bear some genuine and reasonable relation to the general welfare, and
to the public health, safety, or morals." 48 He failed to see any such
reasonable relationship under the ordinance in question. The decision
goes further than the debatable federal case of Thomas v. Collins.49

The reasoning is not commensurate with the sweep of the decision.
The right to assemble peacefully is associated in the first amend-

ment of the United States Constitution with the right of freedom of
speech. In Wright v. State5° an attack was made upon the "unlawful
assembly" provision of the Georgia Code. The record in the published
report shows only that six negroes were arrested for assembling at Daf-
fin Park (in Savannah) for the purpose of disturbing the public peace
when they refused to disperse on command of police officers. GA. CODE
ANN. §26-5301 (1953 Rev.) which the defendants were charged with
violating reads as follows:

Any two or more persons who shall assemble for the purpose
of disturbing the public peace or committing any unlawful
act, and shall not disperse on being commanded to do so by
a judge, justice, sheriff, constable, coroner, or other peace
officer, shall be guilty of a misdemeanor.

The record showed no evidence of an actual disturbance of the
peace, nor any evidence of a purpose to disturb the peace. The opinion
of the Supreme Court of Georgia deals with the "unlawful assembly"
code section as an abstraction, and finds it to be valid. The opinion

47. 104 Ga. App. 264, 121 S.E.2d 331 (1961).
48. Id. at 269, 121 S.E.2d at 335.
49. 323 U.S. 316, 65 SCt. 315, 89 L.Ed. 430 (1945).
50. 217 Ga. 453, 122 S.E.2d 737 (1962).
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is of little help in formulating a body of law to deal with the basic
problem involved.

Picketing is a recurrent cause of litigation. The Georgia courts
are committed to the proposition that peaceful picketing is legal, un-
less it be for an illegal purpose. The decision in many cases turns
then upon the purpose of the picketing.

In Curry v. Construction and General Laborers Union Local No.
438, 51 the court found the purpose of picketing at the main entrance
to a construction project of the Curry Company to be to force the
company to employ only union labor. In view of Georgia's right to
work laws, this purpose was illegal; hence an injunction against the
picketing was authorized.

DUE PROCESS IN CRIMINAL PROCEDURE

Georgia was the last state to abandon the common law rule that a
person charged with crime is incompetent to testify under oath in his
own behalf at his trial. The "abandonment" came as a result of a de-
cision by the United States Supreme Court that the rule violated the
fourteenth amendment. The case involved was Ferguson v. Georgia.52

Ferguson was on trial in Douglas County on a charge of murder.
After the State rested its case, Ferguson's counsel called him to the
stand and attempted to question him. The trial judge sustained the
State's objection to this procedure. Under the Georgia Code, in a
criminal proceeding the accused was incompetent as a witness, but
he was given the right to make an unsworn statement to the court
and jury.53 The Supreme Court of the United States held that to deny
his counsel the right to ask him questions when he took the stand
to make his unsworn statement denied the accused due process of law.
The ruling of the court was confined to the application of GA. CODE
ANN. §38-415 (1954 Rev.) which gave the accused the right to make
an unsworn statement. Concurring opinions by Justices Frankfurter
and Clark expressed the view that GA. CODE ANN. §38-416 (1954 Rev.),
which made the accused incompetent as a sworn witness should also
have been declared void.

As an outgrowth of this litigation, on February 27, 1962, the General
Assembly passed an act amending GA. CODE ANN. §§38-415 - 416 (1954
Rev.). The substance of the revised sections seems to be this: In
criminal trials the prisoner shall have the option of either making an
unsworn statement to the jury, upon which he shall not be subject to

51. 217 Ga. 512, 123 S.E.2d 653 (1962).
52. 365 U.S. 570, 81 S.Ct. 756, 5 L.Ed.2d 783 (1961).
53. GA. CODE ANN. §§38-415 - 416 (1954).
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cross-examination, or of testifying as a sworn witness, subject to exam-
ination and cross-examination. In other words, the accused is compe-
tent, but not compelled, to be a sworn witness in the trial of his
case.

54

This change in the governing statute effectively disposes of the
problem of denying an accused the right to give sworn testimony in
his behalf in future cases; but what of the cases now pending in the
appellate courts and of the many cases where persons are now serving
sentences imposed after a trial that was lacking in due process?
In recent years, through habeas corpus proceedings, many prisoners
who were tried without having the benefit of counsel have had their
sentences reversed. Will a similar procedure prevail in the numerous
cases where the convicted person was not permitted to testify under
oath in his own behalf? That the Georgia courts will not adopt such
a course is made clear from the decision in Frashier v. State.55 In this
case Frashier filed a motion for a new trial on the ground that " .. . he
desired to offer himself as a witness in his own behalf, but did not do
so in the trial of said case, because it would have been a futile en-
deavor under settled Georgia law ....... 56 The Georgia Supreme
Court rejected this argument and followed the general rule that a
constitutional question cannot be raised for the first time in a motion
for a new trial.

Proper timing is an important ingredient of criminal procedure.
Sometimes the administration of justice can be discouragingly slow;
the procedure is criticized as lead-footed. But excessive speed may also
be a defect, as illustrated in Fair v. Balkcom.5 7 The chronology in
this case was as follows: On Saturday, May 14, a small Negro girl
was raped and killed in Blakely. That night James Fair, a Negro man
who had come from New Jersey a few months earlier, was arrested.
The next day he confessed to police officers that he had committed
the crime. The next day, Monday, May 16, Fair was indicted by the
grand jury. The next day, Tuesday, May 17, he was arraigned and
sentenced to death. In reversing the conviction, the Georgia Supreme
Court observed that "there have been comparatively few reported cases
in this State where a capitol felony was handled as fast as was this
one."58 In addition to the lack of adequate time to prepare defense,
the trial of James Fair was defective in that he had not had counsel.

54. Ga. Laws 1962, p. 133.
55. 217 Ga. 593, 124 S.E.2d 279 (1962).
56. Id. at 594, 124 S.E.2d at 280.
57. 216 Ga. 721,119 S.E.2d 691 (1961).
58. Id. at 726, 119 S.E.2d at 695.
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TAXATION

National Linen Service Corporation v. Thompson59 raised the ques-
tion of the authority of Georgia to collect a property tax on a foreign
corporation's intangibles which had acquired a business situs outside
the State and were in part the measure of a franchise tax imposed by
another State. The linen service is a Delaware corporation domesti-
cated under the laws of Georgia with its principal office located in
Atlanta. The Court of Appeals found no difficulty in sustaining the
tax against the objection that its collection was contrary to due process
of law. The "single taxable situs rule" applies to tangible, and not to
intangible property. The property in question consisted of cash and
accounts receivable arising from the operation of its branches in Texas
and Alabama. The most serious problem in the case was that of de-
ciding the meaning of the complicated wording of the applicable
statute to determine whether it was the intent of the legislature to
tax intangibles under the circumstances involved.

CONTRACTS

Is a written agreement between a husband and wife made in con-
templation of a divorce, which agreement fixes the amount of weekly
payments to be made by the father for the support of the children,
a "contract" protected by the contract clauses of the Federal and
State Constitutions? This issue was involved in Nelson v. Roberts.60

The Supreme Court seems to have angwered it negatively without
squarely facing the issue. The facts involved were as follows: Joan S.
Nelson (formerly Roberts) instituted proceedings against her di-
vorced husband seeking to revise a judgment fixing permanent alimony
or support for their two minor children. The amount of the original
alimony had been agreed upon by the parties while their suit for
divorce was pending and had (by reference to the written agreement)
been made a part of the judgment awarding the divorce.

An act of 195561 authorizes the revision of a judgment fixing per-
manent alimony upon a showing of changed financial status of the
parties. In a previous case the court had held that this act could not
be applied retroactively, that is, it could not be applied to judgments
rendered before its enactment. But the court saw no objection to ap-
plying the revision statute to a judgment based upon an agreement
between the parties. The existence of the agreement fixing the amount
of the alimony " . . .eliminated that question from further contro-

59. 103 Ga. App. 786, 120 S.E.2d 779 (1961).
60. 216 Ga. 741, 119 S.E.2d 545 (1961).
61. Ga. Laws 1955, p. 630.

[Vol. 14



CONSTITUTIONAL LAW

versy between the parties and rendered it unnecessary for the court or
the jury on the trial of the case to make a finding from evidence
concerning that particular issue; and a judgment based thereon would
thereafter as a final judgment have the same legal status as one based
on a jury's verdict or the court's finding from evidence insofar as
revision of it under the act of 1955 is concerned." 62

STATE HIGHWAY AUTHORITY

The State Bridge Building Authority was created in 1953.63 In

1961, the General Assembly amended64 the act creating this authority
in several ways. Its name was changed to "Georgia State Highway Au-
thority." It was empowered to construct highways as well as bridges.
Its bonding capacity was raised from 30 million dollars to 130 million.

A constitutional amendment of 196065 guaranteed payments of the
bonded indebtedness of existing state authorities. This was done
through providing that in any year in which the General Assembly
should fail to appropriate funds to pay the obligations of lease con-
tracts between state agencies and a state authority, which said lease
contracts constitute security for bonds, then the fiscal officers of the
State were directed (by the constitutional amendment) to set up on
their accounts appropriate amounts to cover such payments and such
"appropriation" should have the same legal status as an appropriation
by the General Assembly.

Weeks v. Georgia State Highway Authority66 raised the question of
whether the protections of the 1960 constitutional amendment, limited
by its terms to " . . . any State authority which has been created and

activated at the time of the effective date of this amendment ... -"7

would apply to the Georgia State Highway Authority. The court held
they would. The fiction used was that the Highway Authority was
but an extension of the Bridge Authority. The powers of this authority
under its new name were germane to its original powers, for the con-
struction of highways is closely related to the construction of bridges,
the court reasoned.

Petitions for the validation of bonds by public agencies is one
procedure under which the courts of Georgia give opinions that are
in fact advisory opinions based upon hypothetical situations, which
opinions have effect in future litigation through the doctrine of stare

62. 216 Ga. 741, 742, 119 S.E.2d 545, 546 (1961).
63. Ga. Laws 1953, p. 626.
64. Ga. Laws 1961, p. 3.
65. Ga. Laws 1960, p. 1273.
66. 217 Ga. 14, 120 S.E.2d 620 (1961).
67. Id. at 15, 120 S.E.2d at 623.
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decisis. Another opinion which the Supreme Court gave in the instant
case was that " . . . the Georgia State Highway Authority, the lease
contract, the trust indenture, and the bonds come within the pro-
tection and purview of the 1960 amendment . . . "68 to the Con-
stitution that there be appropriated for each fiscal year " . . . for all
activities incident to providing and maintaining an adequate system
of public roads and bridges . . . " a sum equal to the motor fuel
tax collection for the previous year.

IMPRISONMENT FOR DEBT

In Plapinger v. State70 a demurrer was filed to an indictment charg-
ing the accused with buying and disposing of grapes before they
were paid for, in violation of the statute which provides:

Any person ... who shall buy cotton, corn, rice ... or other
products or chattels, and shall fail or refuse to pay therefor
or shall make away with or dispose of the same before he shall
have paid therefor unless credit shall be expressly extended
therefor, shall be guilty of a felony and upon conviction
therefor, shall be imprisoned ...

Plapinger contended that this statute was void in that it violated
the constitutional prohibition against imprisonment for debt.7 '

Justice Grice, for a unanimous court, rejected Plapinger's plea on
this basis: "The rule is that the constitutional provision prohibiting
imprisonment for debt is not violated where the legislative purpose
is to punish for an act declared criminal, not to enforce imprisonment

for debt."72

The act made criminal under the statute was the act of disposing
of agricultural products by a purchaser who had not paid for them.
Having bought the grapes, Plapinger could have either returned them
or retained them without violating the statutory prohibition against
disposing of them without paying for them. Hence "debt" was not the
gravamen of the offense. A clear distinction is apparent between the
statute involved here and statutes of the type held void in Bailey v.
Alabama7 3 which set up a presumption of fraud if a laborer leaves his
employment before fulfilling a labor contract under which he has
received an advance payment.

68. Id. at 17, 120 S.E.2d at 623.
69. Id. at 19, 120 S.E.2d at 624.
70. 217 Ga. 11, 120 S.E.2d 609 (1961).
71. Ibid.
72. 217 Ga. 11, 120 S.E.2d 609, 610 (1961).
73. 219 U.S. 219, 31 S.Ct. 145, 55 L.Ed. 191 (1910)
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TRIAL BY JURY

"Every person charged with an offense against the law of this
State shall have . . . a public and speedy trial by an impartial jury,"74

and "the right of trial by jury ... shall remain inviolate . . . " states
the Constitution of Georgia.7 5 The Georgia courts have interpreted
these clauses as guaranteeing trial by jury only in cases where the
right of such a trial existed at common law. Thus there is no right
of trial by jury in Georgia in trials for the violation of city ordi-
nances, in equity cases, or in courts of ordinary. What about trials
in juvenile courts? It has been ruled several times that no right of
trial by jury exists in a juvenile court. The courts follow the doc-
trine that " . . . the State, under its general power as parens patriae,
has the right within reasonable limits to deprive children of their
liberty and their parents of their custody." 76

This established ruling was applied in Porter v. Watkins77 wherein
a mother contended that " . . . the informality of the Juvenile Court
was such that she was not aware or advised that her paternal rights
were severed at one of the hearings."78 The mother had notice of the
first of several hearings, and actually attended all of them. The
Supreme Court held that she had no right to trial by jury and that
there was no lack of due process involved.

MISCELLANEOUS

One subject matter. It is well established in the constitutional law
of Georgia that an act amending the charters of two separate munici-
palities is void as referring to more than one subject. 79 A slight ex-
pansion of this rule is made in City of Chamblee v. Village of North
Atlanta.80 An act of the General Assembly of 195281 purported to an-
nex to the city of Chamblee certain territory lying adjacent to it.
Some of the territory involved was already a part of the incorporated
Village of North Atlanta. In arriving at the conclusion that this act
related to more than one subject matter, Justice Grice wrote: "That
North Atlanta is not expressly mentioned in the act is of no conse-
quence because annexing a part of its territory would have the same

74. GA. CONST. art. I, §1, par. 5 (1948).
75. GA. CONST. art. VI, §17, par. 1 (1948).
76. Gamer v. Wood, 188 Ga. 463, 464, 4 S.E.2d 137, 139 (1939).
77. 217 Ga. 73, 121 S.E.2d 120 (1961).
78. Id. at 74, 121 S.E.2d at 121.
79. GA. CONST. art. III, §7, par. 8 (1948).
80. 217 Ga. 517, 123 S.E.2d 663 (1962).
81. Ga. Laws 1952, p. 261.
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effect. This act.. . purports to amend the charters of two municipali-
ties by subtraction and addition, respectively, of territory."8 2

Vague statutes. A statute so vague and indefinite that men of com-
mon intelligence must necesssarily guess at its meaning is void. This
rule was applied in Cox v. De Jarnette.83 The building code of the city
of Atlanta provided that " . . . treads and landings [on stairways]
shall be constructed in a manner to prevent persons from slipping
thereon." Alma D. Cox had suffered injuries from slipping and falling
on the steps of an educational building of the Inman Park Methodist
Church, and brought suit against the trustees of the church. One
ground of alleged negligence was failure to comply with the safety ordi-
nance in constructing the church's educational building. The ordi-
nance was held void for vagueness. It is interesting to note, however,
that the Court of Appeals held that the petition of Cox did state a
cause of action since it alleged that the church had a liability insur-
ance policy. By purchasing liability insurance, a charitable institution
waives its immunity to sue to the extent of the insurance coverage.

Equal protection. In Dorsey v. City of Atlanta8 4 the Georgia Su-
preme Court used the equal protection clause to invalidate a paving
assessment adopted by the city of Atlanta. The plaintiffs, owners of
property for the cost of paving the road. They alleged that similar
streets in Atlanta, which they named, had been paved without cost
to the abutting landowners, whereas the ordinance in question would
assess the entire cost of paving Bohler Road against the abutting
landowners. The court held the ordinance void. As interpreted by the
court, a 1959 amendment to the charter of the city of Atlanta au-
thorizes the city " . . . to pave streets similarly situated and alike in
all respects, or even similarly situated portions of the same street,
prorating two thirds of the cost to one group of abutting landowners,
and prorating the entire cost to a second group of abutting land-
owners."8 5 Such legislation and ordinances thereunder are obviously
in conflict with the equal protection provisions of the constitutions.

82. 217 Ga. 517, 523, 123 S.E.2d 663, 667 (1962).
83. 104 Ga. App. 664, 123 S.E.2d 16 (1961).
84. 216 Ga. 778, 119 S.E.2d 553 (1961).
85. Ibid.
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