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This survey period produced a few cases of special interest in this
field, and some legislation worthy of note. In general, the law con-
tinued its routine growth.

The Supreme Court held that where a partner brought an equitable
action seeking an accounting, settlement of partnership affairs, and a
decree of title to a one-half interest in land alleged to be the proper-
ty of the partnership, such was an action in personam, and absent per-
sonal service or waiver of personal service, the court was without
jurisdiction of the non-resident defendant.'

The court held that the allegations of the petitions showing legal
title in the defendant, payment of the purchase price by the de-
fendant, possession, and a deed held by the defendant, showed such to
be an action to gain title, not one to declare existing title, therefore, it
operated against the person and not the land, hence the action was in
personam and not in rem.

In the case of Kirkland v. Atchison, Topeka & Santa Fe Railway
Company,2 the Court of Appeals held that a foreign railroad corpora-
tion was doing business in Georgia sufficient to make it amenable
to process and subject to suit in the superior court of Fulton County.
Plaintiffs, Georgia residents, brought an action in the Superior Court
of Fulton County against the defendant railway company for injuries
received in an accident in the state of New Mexico. Defendant filed
a plea to the jurisdiction which was sustained by the trial court. On
appeal the court reversed the trial court, holding that the defendant
was doing business in Georgia to the extent that it was subject to suit,
and that under the facts of the case maintaining the suits in Georgia
would not constitute an undue burden on interstate commerce.

Apparently some of the facts which the court felt were controlling
were: (1) plaintiffs were residents of Georgia, (2) the defendant car-
ried on extensive business (in the eyes of the court) in maintaining
an office with a general agent in charge of eleven employees, (3) the
defendant's Georgia employees had the power and authority to obli-
gate the defendant by selling, delivering tickets, and making reserva-
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1. Sternbergh v. McClure, 217 Ga. 278, 122 S.E.2d 217 (1961).
2. 104 Ga. App. 200, 121 S.E.2d 411 (1961).
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tions, and (4) soliciting freight. The court did not consider the ab-
sence of authority to issue bills of lading controlling. It would appear,
as a practical matter, that under the reasoning of this decision, most
of the larger railroads would be amenable to process in the larger
cities throughout the nation.

When the bylaws of a corporation provide the manner of calling
special meetings of the stockholders and there is no provision for a
stockholder to act as agent in calling such special meeting, his acts in
calling a meeting cannot be ratified.3 The bylaws provided that spe-
cial meetings might be called by three directors, or on written request
signed by 10% of the members. It would then be the duty of the
secretary to cause such notice to be given. One of the stockholders
gave notice, a meeting was held, new directors were elected, and sub-
sequent thereto 10% of the stockholders attempted to ratify such
action. The court also held that where bylaws required directors to be
named from different counties, each constituted a separate office, and
could not be joined as respondents in one quo warranto proceeding.

A promoter of a prospective or a non-existent corporation, though
he purports to act as agent of such corporation, is personally liable
for his contracts unless the other party to such contract agrees to look
to some other person or fund for payment.4

A petition alleging that the board of directors of the defendant
corporation passed a resolution to pay plaintiff $5,000.00 for services
rendered, and to be rendered, and authorized the president and/or
treasurer to countersign the check, and further alleged failure of the
corporation to pay, stated a cause of action good against a general
demurrer.5 The court held that an action would lie for services ren-
dered a corporation on a quantum meruit basis, hence the board of
directors could authorize payment for such services. The defense of
failure of consideration was not properly raised by general demurrer
and should have been raised by plea.

Where the bylaws of a corporation required surrender of stock on
termination of employment, and fixed the sales price as the book
value, an employee was entitled to recover the book value of his stock
as established by the corporation's balance sheets for the year preced-
ing termination of employment, and the following two years. When
the plaintiff's attorney took the stock certificates to the corporation's

3. Smith v. Upshaw, 217 Ga. 703, 124 S.E.2d 751 (1962).
4. Dehco, Inc. v. Greenberg, 105 Ga. App. 236, 124 S.E.2d 311 (1962).
5. Planters Rural Telephone Co-Op., Inc. v. Chance, 105 Ga. App. 270, 124 S.E.2d

300 (1962).
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treasurer, who declined payment or authority to receipt for the certi-
ficates, a sufficient tender was made.0

A defendant cannot set-off a claim due defendant by a partnership
of which the plaintiff is a member in the absence of special circum-
stances which would authorize an equitable set-off.7 A judgment ob-
tained against the Smith Hardware Company as garnishee could not be
levied on property of the individual, Smith, doing business as Smith
Hardware absent proof that the property levied on belonged to the
corporate garnishee. 8 The Court of Appeals held that the president
of a corporation could not personally foreclose a title retention con-
tract on a "portable bubble bounce ride" where the corporation and
not the individual was a party to the contract, absent a written as-
signment of the contract. Thus the court burst the plaintiff's bubble
and bounced him out of court.9 A private agreement between partners
that the remaining partner on dissolution will assume the partner-
ship's debt, is not binding on a creditor who does not agree to such,
or release the other partner. 10 The distribution of all assets of a corp-
oration to its stockholder in complete and final liquidation of all its
stock should be taxed as a capital gain and not as ordinary income.1'

STATUTES

Act 529,12 Partnership Names, amended GA. CODE ANN. §75-111
(1933) so that the law as amended now does not contain a blanket

prohibition against use of the name of any individual not a member
or a partner in the firm name,. but now prohibits such only " . . . if
the same would tend to confuse or mislead the public." 13 The act
also eliminates the $100.00 per day forfeiture for violation, and in lieu
thereof, provides that an action may be brought to obtain an order
requiring a partnership to cease and desist using any such name.

Where a corporation executes an instrument conveying an interest
in real estate, except transfers of and releases from security instru-
ments, and such instrument is signed by the president or vice presi-
dent and attested or countersigned by the secretary or cashier, and the

6. Drennon Food Products Company v. Drennon, 104 Ga. App. 19, 120 S.E.2d
902 (1961).

7. Kennedy v. Schultz, 105 Ga. App. 522, 125 S.E.2d 87 (1962).
8. Smith v. Hartrampf, 105 Ga. App. 40, 123 S.E.2d 417 (1961).
9. Kunz v. Custer, 103 Ga. App. 593, 120 S.E.2d 186 (1961).

10. Downey v. Spainhour Oil & Equipment Company, 104 Ga. App. 325, 121
S.E.2d 794 (1961).

11. Oxford v. Carter, 216 Ga. 821, 120 S.E.2d 298 (1961).
12. Ga. Laws 1962, p. 5.
13. Ibid.
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corporate seal is affixed thereto, such is conclusive evidence that the
officers signing the instrument were duly authorized to execute and
deliver the same.14 Apparently now the necessity for obtaining a cer-
tified copy of the corporate resolution authorizing the conveyance is
obviated when the instrument is so executed. Under the same circum-
stances when the instrument is attested or countersigned by an as-
sistant secretary or assistant cashier, and the corporate seal is affixed
thereto, such is prima facie evidence that the officers were duly
authorized to execute and deliver the same. Any corporation may, by
proper resolution, authorize the execution of such instruments by
other officers of the corporation.

14. Ga. Laws 1962, p. 516.


