
STATUTORY NOTE.
DISPOSITION OF LAPSED OR VOID DEVISES*

GA. CODE § 113-813
At common law the subject matter of a lapsed devise did not pass

into the residuum but became intestate property.' This was due pri-
marily to the notion that a devise spoke as of the time of its execu-
tion.2 The English Wills Act of 1837, eliminated the reason for the
rule, and in fact the rule itself, by providing that after-acquired realty
passed, 3 a will spoke as of the testator's death,4 and a lapsed devise
passed by the residuary clause. 5

The common law rule has been met and abrogated by most of the
jurisdictions in the United States either by case law or by statute.6

This appears to be a logical result especially in those states where
the will is deemed to speak as of the date of the testator's death and
realty acquired after the date of execution passes. This is true of
North Carolina where the proper statutes necessary to deal with the
problem are found.7 While statutes of this type are not the rule, the
same result is generally reached by judicial decisions.8 Thus it may
safely be stated that the "modern rule" places a devise of realty in
the same category as a bequest of personalty, so that upon a lapse
they both pass as part of the residuum.9 Even where the rule has

*The reader of this note should bear in mind that the'problem discussed does not
arise where the anti-lapse statute is applicable.

1. Lodge v. Grubbs, 15 Del. Ch. 105, 132 Ad. 142 (1926); George Washington
University v. Riggs National Bank of Washington, D. C., 88 F.2d 771, 66 App.
D.C. 389 (1937); ATKINSON, HANDBOOK OF TE LAW OF WILLS 785 (2d ed.
1953).

2. Wright v. Hall, Fortesque 182 (1748). This rule was important in that it pre-
vented after-acquired property from passing.

3. Ch. 26, §111.
4. Ch. 26, §XXIV.
5. Ch. 26, §XXV.
6. ATKINSON, op. cit. supra at 785.
7. N.C.G.S. §31-42 (1950): "Unless a contrary intention shall appear by the will,

such real estate or interest therein as shall be comprised or intended to be
comprised in any devise in such will contained which shall fail or be void
by reason of the death of the devisee in the lifetime of the testator, or by
reason of such devise being contrary to law or otherwise incapable of taking
effect, shall be included in the residuary devise (if any) contained in such
will." N.C.G.S. §31-40 (1950), provides for the will to take in after-acquired
property. See also CODE OF VIRGINIA, §64-65 (1950), and Van Winkle v. Mis-
sionary Union, 192 N.C. 131, 133 S.E. 431 (1926) ; Privott v. Graham, 214 N.C.
199, 198 S.E. 635 (1938); Davis v. Crandall, 53 R.I. 33, 163 At. 227 (1933).

8. Milligan v. Greeneville College, 156 Tenn. 495, 2 S.W.2d 90 (1928); Shanton
v. Hodgkins, 109 W. Va. 536, 155 S.E. 902 (1931); In re Radcliffe's Estate,
194 Wis. 330, 216 N.W. 501 (1928); Shanneys v. Strong, 160 Kan. 206, 160
P.2d 683 (1945); Nichols v. Swichard, 211 Iowa 957, 234 N.W. 846 (1931);
In re Wisson's Estate, 256 N.Y.S. 813, 143 Misc. 491 (1932); West v. Chase,
92 N.H. 104, 25 A.2d 688 (1942); Browning v. Browning, 126 N.J. Eq. 55,
7 A.2d 816 (1939).

9. Moore v. Lincoln Hospital, 6 F.2d 986 (8th Cir. 1925). This rule is, however,
generally subject to qualification where the residuary clause is partial as op-
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not been changed, the courts will be observed limiting it by re-
fusing its application to certain factual situations,'0 and by applying
rules of construction such as construing the residuary clause to pre-
vent intestacy unless there is an "apparent" contrary intention."
Some decisions, though, definitely a scant minority, attempt to pre-
serve the common law rule by the same type of distinctions. For in-
stance, the Texas courts seek the testator's intention as gathered from
the "four corners of the will" and where that intention is not
"found" the lapsed devise will not fall into the residue.12

The prize example of adherence to the old rule is found in those
states where a statute specifically provides for such a distinction to
be made. 13 Georgia's preservation of the common law on this point
is set out in GA. CODE ANN. §113-813 (1959 Rev.).14 It should be
noted that the code also contains a section 5 providing for after-ac-
quired property to pass, thus eliminating the classic reason for the
rule's existence. Prior to enactment of §113-813, Georgia made no
distinction between realty and personalty. This holding, found in
Word v. Mitchell,16 was without the aid of GA. CODE ANN. §113-811
(1959 Rev.) ," in regard to after-acquired property. The Georgia Su-
preme Court then proceeded to correct Word v. Mitchell by recog-
nizing in Williams v. Whittle'8 the distinction which was firmly en-
trenched in the early common law.19 The rule of Williams v. Whittle

posed to general and the residue is limited to a specific fund or property.
See also, MODEL PROBATE CODE §57, p. 85 (Simes 1946).

10. Williams v. Ivie, 371 111. 355, 20 N.E.2d 796 (1939), where the court said
that if the testator, by way of specific devise, makes an incomplete, con-
tingent, or conditional, disposition of his property an exception to the com-
mon law rule exists and the property will fall to the residuum.

11. Leavings v. Wood, 339 Ill. 11, 170 N.E. 699 (1930). See also Ryan v. Beshk,
339 Ill. 45, 170 N.E. 699 (1930).

12. Bittner v. Bittner, 27 S.W.2d 852 (1930), aff'd, Com. App., 45 S.W.2d 148
(1930).

13. KeN. REv. STAT. ch. 394, 500 (1955): "Unless a contrary intention appears
from the will, real or personal estate, comprised in a devise incapable of
taking effect, shall not be included in the residuary devise contained in the
Will, but shall pass as in case of intestacy." Ch. 394.020 (1955), provides that
after-acquired property shall pass along with that possessed and owned by
testator at the time he executed the will.

14. "A lapsed or void legacy of personal property shall fall into the residuum
and go to the residuary legatee. Ordinarily, real estate described in a lapsed
or void devise shall descend to the heir; but under a devise necessarily con-
tingent when the will was made, on failure of the contingency the residuary
legatee shall take."

15. GA. CODE ANN. §113-811 (1959 Rev.): "All property acquired subsequent to
the making of the will shall pass under it, if its provisions are sufficiently
broad to embrace such property."

16. 32 Ga. 623 (1861).
17. Jones v. Shewmake, 35 Ga. 151 (1866), where the court held that after-

acquired land did not pass by the will.
18. 50 Ga. 523 (1874).
19. Goodright v. Opie, 8 Mod. Reports 123 (1723).
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is codified in the first sentence and first clause of the second sentence
of § 113-813.20 Two years after the Williams case, in Dillard v. Elling-
ton,21 the exception found in the second clause of the second sentence
of § 113-813,22 in regard to contingent devises, was promulgated. With
the decisions in these two cases23 and the incorporation of their rules
into the code, the Georgia law on this point crystallized and has since
remained.24 The only exceptions recognized other than the one spe-
cifically included in the code section are where the will manifests a
contrary intention or the devise is to a class. 25 If one of these elements
is present the lapsed or void devise will go under the residuary clause
in the same manner as personalty.

Thus Georgia courts have gone from one end of the continuim to
the other. They first recognized no distinction between realty and
personalty26 at a time when such a holding would have been theoreti-
cally proper in view of the fact that after-acquired property did not
pass by will at that time.27 The rule was then altered to conform with
the common law28 and as such was in line wi-th precedent. The point
of departure was with the adoption of the code. At this time a pro-
vision for after-acquired property was included29 and there was no
longer any reason for the common law distinction which was based
upon the absence of such a rule.30 While the majority of jurisdictions
have recognized the fact that the reason for the rule has ceased to
exist, and have taken steps to adjust their law accordingly, apparently
Georgia has not. The result is an anachronism, but not one, however,
which appears to be inequitable. The code clearly states the rule of
law to be applied and the decisions are stable in their applications
of the rule. Consequently, the only valid criticism that can be made
is that Georgia failed to go along with the vast majority of her sister
states in the logical development of the law on this point. The ques-
tion may be posed then, without attempting an answer: Is not the
present state of stability worth the price of non-conformity?

MANLEY F. BROWN

20. Note 14, supra.
21. 50 Ga. 569 (1876). See Hill v. Hill, 149 Ga. 741, 102 S.E. 151 (1920), for a

good explanation and application of this exception.
22. Note 14, supra.
23. Notes 16 and 20, supra.
24. RFDFEARN, WILLS AND ADMINISTRATION OF ESTATES IN GEORGIA 245 (Rev. ed.

1938). See Thweatt v. Redd, 50 Ga. 181 (1873). See also, Silcox v. Nelson,
24 Ga. 84 (1858).

25. Snellings v. Downer, 193 Ga. 340, 18 S.E.2d 531 (1942).
26. Note 16, supra.
27. Note 17, supra.
28. Note 18 and 19, supra.
29. Note 15, supra.
30. Note, Wills-Devolution of Lapsed and Void Devises-Effect of Residuary

Clause, 7 MINN. L. REv. 398 (1922).
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