
CASE NOTES
EQUITY-CANCELLATION OF DEEDS-BLIND

PERSON NOT BOUND UNDER CIRCUMSTANCES
BY FAILURE TO HAVE INSTRUMENT READ TO HER

The plaintiff, a blind person 85 years of age, petitioned for
the cancellation of a deed, alleging fraud in the procurement. De-
fendants demurred to the petition on the ground that the plaintiff
was negligent in failing to have the deed read to her. The plaintiff
attended the defendants' church; the minister of the church called
upon the plaintiff at her apartment on several occasions and on one
occasion approached the plaintiff about putting her property in trust
for the church, the trust to be revocable during her lifetime. The at-
torney for the minister and trustees then approached the plaintiff
with an instrument which he represented to be a deed of trust, that
it would be revocable at her will during her lifetime and upon her
death would ripen into good title for the church, the plaintiff sign-
ing the instrument (which was a deed) depending upon the repre-
sentations of the attorney as to its contents. Defendants' demurrer
was overruled in the trial court. On appeal, held, affirmed. The pe-
tition did not fail to state a cause of action alleging fraud in the
procurement by reason of plaintiff's failure to have someone read
the instrument to her before signing it.' The dissent 2 stated that
because of a lack of due diligence in the protection of her rights if
plaintiff signed the deed not knowing its contents relief should not
be granted.

There has been a general disagreement in previous decisions by
the Georgia courts as to the doctrines expressed in this case. It should
be noted that there have been full bench decisions on both points
of view expressed.3

The majority opinion bases its decision on the ground that
. . . one signing an instrument without reading it is bound by its

terms, unless it appears that he could not read and for that reason
was imposed upon. ... 4 The plaintiff in the instant case was blind
and could not read the contents of the instrument. The attorney, be-
ing the only person present, represented the instrument as a trust

1. Pirkle v. Gurr, 218 Ga. 424, 128 S.E.2d 490 (1962).
2. Id. at 428, 128 S.E.2d at 492.
3. Grimsley v. Singletary, 133 Ga. 56, 65 S.E. 92 (1909). Contra, West v. Caro-

lina Housing and Mortgage Corp., 211 Ga. 789, 89 S.E.2d 188 (1955).
4. Grimsley v. Singletary, note 3, supra.
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deed which would be revocable at will during the lifetime of the
'plaintiff. As a general rule it has been held that if a blind or illiter-
ate person is induced to sign a deed through any misrepresentation
as to its nature and contents it is void and if one is tricked into sign-
ing a deed believing it to be some other instrument the deed will
be considered a forgery. 5 This follows the rule that fraud will vitiate
a contract.6 However there is a distinction made between a person
who is able to read and one who canfot read because of illiteracy
or blindness. A blind or illiterate person, ordinarily, may rely on the
representations made by the other party as to the contents of the in-
strument and the mere failure to have the other party or someone
else read it to him will not constitute sufficient negligence to hold
him bound by it.7

The minority opinion states that " . . . if the plaintiff signed the
instrument without knowing its contents it was due to her own negli-
gence and the responsibility is hers and she must abide by the con-
tract signed." s 'Generally a grantor is bound upon signing a deed even
though he misunderstood its contents, and it is negligence for one to
sign a deed without reading it or without having it explained if he
does not understand it.9 In equity, diligence is required in the pro-
tection of one's own rights.10 Equity will never relieve a party from
his own deliberate acts done with full knowledge of the facts.11

There have been numerous cases holding flatly that where the grant-
or does not use diligence in inquiring as to the contents of an in-
strument the deed will stand.1 2 The basis underlying these decisions
is that "one having the capacity and opportunity to read a written
contract and who signs it not under any emergency, and whose signa-
ture is not obtained by any trick or artifice of the other party, cannot
afterwards set up fraud in the procurement of his signature to the
instrument."13 'these cases involved parties who could read but failed
to read.

The case under consideration restates the principle that one who
induces another who cannot read to execute an instrument by any
fraudulent representation of the contents is guilty of such fraud as

5. THOMPSON, REAL PROPERTY §3871, pp. 326-327 .(Perm. ed. 1940).
6. 17 C.J.S., Contracts §154 (1939).
7. Note 3, supra.
8. Lewis v. Foy, 189 Ga. 596, 598, 6 S.E.2d 788, 791 (1940).
9. Note 5, wupra.

10. GA. CODE ANN. §§37-211-212 (1962 Rev.).
:11. Hinkey and.Hall, Equity, 2 MERCER L. REv. 74 (1949).
12. ibid.
13. Truitt-Silvey Hat Co., v. Callaway & Truitt, 130 Ga. 637, 61 S.E. 481 (1907).
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will allow cancellation without regard to any diligence on the part
of the party signing it. The majority view adopted here seems to be
consonant with the earlier full bench decisions of the Georgia Su-
preme Court.

GEORGE C. KENNEDY, JR.

CRIMINAL LAW-INTOXICATION-OPERATOR

OF AUTOMOBILE

Clark County police came upon an automobile parked on the
wrong side of a public highway and in the patrol car's lane of traffic.
The parked vehicle's lights were on and the engine was running
and the defendant was sitting under the steering wheel in an in-
toxicated condition. The city court of Athens adjudged the defendant
to be guilty of a violation of GA. CODE ANN. §68-1625 (a) (1957 Rev.) .1
On appeal the Georgia Court of Appeals held, affirmed.2

The court held, inter alia, that §68-1625 (a) could be violated in one
or both of two ways, to-wit: either by operating a vehicle while under
intoxication or by driving same while in such a physical state. The
latter according to the court implies some sort of movement of the
vehicle while in the physical control of an intoxicated person. While
the word "operate" is a broader concept which " . .. includes not only
motion but also acts which engage the machinery of the vehicle
that, alone or in sequence, will set in motion the motive power of the
vehicle." The court seems to say that the defendant was operating
but not driving the vehicle. It is submitted that there is no real dis-
tinction between "driving" and "operating" as is used in the Georgia
Code. GA. CODE ANN. §68-1503 (2) (c) (1957 Rev.) defines a driver
as: "Every person who drives or is in actual control of a vehicle."
(Emphasis added). It would seem that the most minimum essential

involved in the act of operating a vehicle would be the actual control
of same. In other words, one who is operating a vehicle is in physical
control of same; and one who is in physical control of a vehicle is a
driver. And it would seem obvious when one is characterized as a

1. "It is unlawful and punishable as provided in section 68-9927 for any person
who is under the influence of intoxicating liquor to operate or drive any
vehicle."

-2. Flournoy v. State, 106 Ga. App. 756, 128 S.E.2d 528 (1962).
3. Id. at 758. 128 S.E.2d at 530.
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driver, he is, while so characterized, engaged in driving. Thus it would
appear that the concept of motion or movement is not at all a neces-
sary element of driving because the only one who can drive is a driver
and he is defined by the Georgia Code in a disjunctive fashion to be
one who drives, which could be said to imply motion, or one in physical
control, which concept in no way logically infers any motion. Hence,
although the court said that there were no 'Georgia cases as precedent
directly upon this point, it is submitted that this case has only a factual
novelty and even on its facts there is little dissimilarity between it and
Echols v. State,4 which was cited in the Flournoy case. In the Echols
case defendant was intoxicated and alone in a car which was partially
across the highway with the engine running. When a highway patrol-
man reached inside the automobile and cut the engine off, the car
rolled back about three or four feet. It would seem that the back-
ward motion which was immediately caused by the patrolman turning
the switch off is not such an affective fact, in regard to the law ap-
plicable, so as to-say that the Echols case is not precedent directly in
point for the Flournoy case.

When considering GA. CODE ANN. §68-1625 (a) in the light of
§68-1502 (2) (c) the word "operate" would appear to be no broader
than the word "drive." In fact, as previously shown, the latter would
seem to include the former. At least as previously stated there is no
real distinction between the two terms as they are used in the code
and the word "operate" would appear surplusage.

It should be noted that this distinction finds authority in other
jurisdictions5 and may well be the majority approach in dealing with
situations where one under the influence of intoxicating liquor is
manipulating an automobile but is not moving it via its engine. But,
in view of Georgia's statutes on the matter, such would seem un-
necessary.

However one might argue with the rationale in the opinion, the
decision is not only the majority view but a sound one. The policy
considerations in regard to public safety require, and it would appear
that the legislature has provided, that anyone who exercises any con-
trol over a vehicle while under the influence of intoxicating liquor
is criminally liable.

HAROLD F. MCCART, JR.

4. 104 Ga. App. 695, 122 S.E.2d 473 (1961).
5. Annot., 42 A.L.R. 1498, 1501 (1926); 68 A.L.R. 1356, 1358 (1930).
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TORTS-LOSS OF CONSORTIUM-PERSONAL
INJURY STATUTE OF LIMITATIONS GOVERNS

In a suit by a wife for loss of consortium of her husband the pe-
tition showed on its face that more than two years had elasped be-
tween the injury to the husband and the filing of suit. Defendant
demurred on the ground that the action was barred by the statute
of limitations.' The trial court overruled the demurrer. On appeal,
held, reversed.2 The action is basically for the same loss sustained by
the wife as in actions for alienation of affections. Alienation of af-
fections is an injury to the person, therefore, the action was barred
by the two-year personal injury statute of limitations.

The nature of consortium has been variously defined as: a property
right growing out of the marriage relation,3 a direct independent
wrong to the party injured,4 and a changing concept in keeping with
the principle of equality between the spouses.5 Whatever its early
and changing nature may be, it is clear that at common law the hus-
band was the only party to recover for loss of consortium. In extend-
ing the right to sue for loss of consortium to the wife, the courts
were squarely faced with the fact that at common law the husband,
in addition to his complete control over the wife's property, was en-
titled to her custody, her services and her conjugal affection. Any inter-
ference with those rights gave rise to a right of action by the husband
based on the injury done to " . . . his interest in her."' 6 (Emphasis
added) . The jurisdictions affording the cause of action to the wife7

have explained away the want of common law authority on the ground
that a procedural impediment prevented the wife from enforcing the
existing right,8 and that this procedural impediment has been swept
away by modern legislation.9 Assuming this line of reasoning is logi-

1. GA. CODE ANN. §3-1004 (1962 Rev.).
2. Schimmel v. Greenway, 107 Ga. App. 257, 129 S.E.2d 542 (1963).
3. Riggs v. Smith, 52 Idaho 43, 11 P.2d 358 (1932).
4. Lansburg and Bro. v. Clark, 127 F.2d 331 (D.C. Cir. 1942).
5. Holbrook, The Change in the Meaning of Consortium, 22 MICH. L. REV. 1

(1923).
6. Id. at 2.
7. In Brown v. Georgia-Tennessee Coaches, Inc., 88 Ga. App. 519, 77 S.E.2d 24

(1953), the Georgia Court of Appeals for the first time, held that a wife
could recover for the loss of consortium and companionship of the husband
by reason of negligent injuries inflicted upon him by third persons. The
court recognized the great weight of authority contra, but felt that the United
State Court of Appeals for the District of Columbia Circuit, in Hitaffer v.
Argonne Company, Inc., 183 F.2d 811 (D.C. Cir. 1953), had effectively dis-
tinguished all valid objections and adopted that court's opinion in its entirety.

8. At common law the wife was incapable of maintaining a separate action for
a tort.

9. The different Married Women's Acts agree in general purpose to ameliorate
the disadvantageous position of the married woman at common law. This
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cally sound it still remains a fact that the wife, irrespective of un-
enforceable rights in her husband's consortium, had no rights to his
services or custody and, in the marital status, at common law, was
the inferior party. So, although the husband's redress for the loss
of consortium of the wife is justifiable on either the ground that he
was given enforceable property rights in the wife, or that as the su-
perior party in the relationship he is the one to compensate for dam-
age to the relationship, it appears that the wife's position cannot
be maintained on either ground. Blackstone stated the latter view
thusly:

We may observe that in these relative injuries, notice is only
taken of the wrong done to the superior of the parties re-
lated, by the breach and dissolution of either the relation
itself, or at least the advantages accruing therefrom; while
the loss of the inferior by such injuries is totally unregarded.
One reason for which may be this: that the inferior hath
no kind of property in the company, care, or assistance of
the superior, as the superior is held to have in the inferior;
and therefore the inferior can suffer no loss or injury.1 0

The instant case is one of first impression in Georgia and the
practicing attorney will, of course, want to be aware of the time
limit accorded this type of action. The more interesting feature
of the case is found in that only Georgia and the District of Colum-
bia have allowed the wife this cause of action. It is submitted that
the court was correct in applying the personal injury statute of limi-
tations. It would be historically and logically inconsistent to first
grant the wife redress on the grounds that no property rights need
be established, then to apply the statute of limitations governing pro-
perty rights, for clearly if the gist of the action is founded on property
rights, the wife could not recover.

WILLARD C. WHEELER, JR.

EVIDENCE-NECESSITY EXCEPTION TO HEARSAY
RULE-DECLARATIONS OF DECEDENT

ADMISSIBLE WHEN NO OTHER WITNESSES

Plaintiff brought action against Atlanta Transit System, Inc., for
injuries alleged to have occurred while a passenger on the com-
pany's bus. While the action was pending, plaintiff died, her per-

purpose is generally achieved by providing that (1) the wife may hold
property as her own; (2) the wife may sue without joining her husband
as plaintiff; and (3) that the wife is entitled to her own earnings.

10. EHRLIc-, BLACKSTONE 534 (1959).
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sonal representative continuing the suit. Since there were no wit-
nesses the personal representative attempted to admit into evidence
a letter written by plaintiff to a physician; the letter setting forth
the nature of the accident as well as the nature of the injuries.
The lower court held the letter inadmissible as hearsay. On appeal
to the Court of Appeals, held, reversed. "The declarations of a de-
cedent to whomsoever made are admissible in evidence if there
are no other witnesses to the alleged occurrence, it being for the
jury, under appropriate instructions, to determine their weight and
credibility."'

The evidence admitted was clearly hearsay.2 Hearsay as defined by
'GA. CODE ANN. §38-301 (1954 Rev.), is "that which does not derive
its value solely from the credit of the witness, but rests mainly on the
veracity and competency of other persons." However, the Code goes
further and states: "The very nature of the evidence shows its weak-
ness, and it is admitted only in specified cases from necessity."' 3 In the
Moore case the necessity arose from the fact that there were no wit-
nesses to the alleged occurrence, and the plaintiff who was the only
person recalling the accident had died prior to the trial. Therefore, if
the letter was inadmissible plaintiff's personal representative would
have been precluded from recovery.

The Court of Appeals rejected the res gestae doctrine completely
and relied solely upon the necessity rule as stated in the Code.4 To
support it's decision the court relied upon several previous Georgia
cases which reached similar conclusions. In Mutual Life Ins. Co. v.
Davis,5 the Court of Appeals stated, "It would seem that where death
has sealed the mouth of a witness, the same necessity would make ad-
missible his representations to his physician as to his injury and its
cause, it being contended that such injury was the cause of his death,
and there being no other witness thereto except the deceased." This
rule has been held applicable to declarations made not only to a phy-
sician, 6 but also to physician, wife and relatives,7 to wife and son-in-
law,8 and to wife only.9

Thus, Georgia has recognized a new exception to the hearsay rule,

1. Moore v. Atlanta Transit System, Inc., 105 Ga. App. 70, 123 S.E.2d 693 (1961).
2. Ibid.
3. GA. CODE ANN. §38-301 (1954 Rev.).
4. Ibid.
5. Mutual Life Ins. Co. v. Davis, 48 Ga. App. 742, 746, 173 S.E. 471, 473 (1933).
6. Ibid.
7. Lathem v. Hartford Accident and Indemnity Co., 60 Ga. App. 523, 3 S.E.2d

916 (1939).
8. City of Atlanta v. Crouch, 91 Ga. App. 38, 84 S.E.2d 475 (1954).
9. Flemming v. St. Paul-Mercury Indem. Co., 91 Ga. App. 582, 86 S.E.2d 637

(1955),
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and as Professor McCormick says, "still further beyond the horizon,
we may anticipate that, like other exclusionary rules, the rule exclud-
ing hearsay will eventually disappear, and we shall adopt the prac-
tice which, subject to variations, prevails in leading countries of
Europe, that is the system of receiving hearsay and evaluating it."10

RIcHARD G. GORDON

EMINENT DOMAIN-FACTORS TO BE CONSIDERED

IN DETERMINING COMPENSATION

Plaintiff, State Highway Department, condemned land owned by the
defendant. The -trial court awarded compensation of $21,000, for
18.892 acres of land. Plaintiff appealed on the ground that the proba-
bility of the land's being used for subdivision purposes should not
affect the compensation given. The Georgia Court of Appeals re-
versed the decision on an error in the trial court's charge, but, held,'
the correct measure of damages was the market value of the land
taken, and the probability of a subdivision use could affect this. Only
when the property has some unique value to the owner will market
value not be used and if no unique value is shown to exist, market
value must be used.

The Constitution of Georgia, art. I, par. 3, provides that when land
is taken under the power of eminent domain, the owner must re-
ceive just and adequate compensation. What is, and what affects, ade-
quate compensation, is the problem in many decisions not only in
Georgia, but in other states as well. Just and adequate compensation
in Georgia has been market value of the property taken, except where
the property has some unique value to the owner.2 Except for a few
dissenting views in the earlier Georgia cases, 3 this unique value idea
has been recognized as an exception to the market value approach. 4

All the cases seem to be in accord that the prospective use of the

10. MCCORMICK, LAW OF EVIDENCE 634 (1954).
1. State Highway Department v. Russell Thomas, 106 Ga. App. 802, 128 S.E.2d

520 (1962).
2. Fulton County v. W. R. Cox, 99 Ga. App. 143, 109 S.E.2d 849 (1959).
3. Housing Authority of the City of Augusta v. Holloway, 63 Ga. App. 485, 11

S.E.2d 418 (1940); Housing Authority of Savannah v. Savannah Iron and
Wire Works, Inc., 91 Ga. App. 881, 87 S.E.2d 671 (1955).

4. State Highway Department v. Robinson, 103 Ga. App. 12, 118 S.E.2d 289
(1961); Georgia Power Company v. Pittman, 92 Ga. App. 673, 89 S.E.2d 577
(1955).
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condemned property should be admitted to affect the market value. 5

GA. CODE ANN. §36-505 (1962 Rev.), states that inquiry may be made
as to any legitimate purposes the property could be used for. The
United States Supreme Court, in Olson v. United States,6 has held that
a future use of the condemned property should be considered to af-
fect the market value. Since the Olson case, the 'Georgia courts have
followed its reasoning. In State Highway Department v. Robinson,7

the Georgia court allowed a prospective use to affect the compensa-
tion given. But, another problem arises in determining whether the
future use could possibly ever come into existence or whether it is
speculative and remote. One Georgia case" denied the owner the
right to have a prospective subdivision use affect the compensation
because the court felt the use was too remote and speculative. Writers
in American Jurisprudence, however, take the position that adapt-
ability for a subdivision is an element for consideration in de-
termining market value.9

Market value as defined by the Georgia courts is " . . . what a per-
son who does not have to sell is willing to take from a person who
is willing to buy but does not have to buy.'1° This being the defini-
tion followed by most courts, it seems only reasonable and just that
a prospective subdivision use should affect the market value. The
condemnor should be just another purchaser, and certainly a pur-
chaser would realize that the adaptability of a certain lot of land for
subdivision purposes would increase the value of the property. The
Georgia case mentioned above 1 which did not permit subdivision
use to enter into the value of property condemned was too harsh
in its result, the court holding the use too speculative and remote.
If the condennor is just another purchaser why should not the con-
demnor take a chance that property condemned is adaptable for a
subdivision just as any purchaser would. Every prospective use will,
to a certain extent, be speculative and remote, for the definition of
prospective is-contemplating something in the future.12 Where will
the courts draw the line between a use too remote and one that is
not? The "highest and most profitable use" doctrine as enunciated by

5. State Highway Board v. Coleman, 78 Ga. App. 54, 50 S.E.2d 262 (1948);
Bowen v. Fulton County, 101 Ga. 648, 114 S.E.2d 797 (1960).

6. 292 U.S. 246, 54 S.Ct. 704, 78 L.Ed. 1236 (1934).
7. Note 4, supra.
8. Georgia Power Company v. Livingson, 103 Ga. App. 512, 119 S.E.2d 802 (1961).
9. 18 AM. JUR. Eminent Domain §244 (1938).

10. State Highway Department v. Stewart, 104 Ga. App. 178, 182, 121 S.E.2d 278,
281 (1961).

11. Note 9, supra.
12. BLACK, LAw DIeMONARY 1386 (4th ed. 1951).
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the United States Supreme Court in the Olsen case, 13 was followed
in the instant case. 14 This doctrine, if it is not hindered by fine dis-
tinctions between those prospective uses which are too remote, and
those which are not too remote, is the doctrine which seems to do
justice to all parties concerned.

THOMAS N. TAYLOR

DOMESTIC RELATIONS-ALIMONY-ALIMONY
NOT ALLOWABLE AFTER FINAL

DIVORCE DECREE

In an action to set aside a divorce judgment for fraud, the plaintiff-
wife was denied temporary alimony and interlocutory relief on the
ground that the divorce judgment complained of dissolved her mar-
riage, thus terminating her right to alimony. Any right to alimony
depends on the woman's present-not past-status of wife. On appeal,
held, affirmed. Where a husband obtains a divorce in a proceeding
valid upon its face and the divorced wife in that suit moves to set
aside the judgment for fraud, she may not be awarded temporary
alimony and interlocutory relief pending her motion.'

"Alimony is an allowance out of the husband's estate, made for the
support of the wife then living separate from him. It is either tem-
porary or permanent." 2 Temporary alimony and attorney's fees are
awarded to afford the wife a means of contesting the issue between
herself and her husband and to enable her to live pending the de-
termination of the principal question in the case.3 Alimony in any
form is simply a support for a wife, as well as for a child, supplied by
the husband, and it rests entirely upon the law requiring the husband
to support his wife.4 It was introduced into divorce proceedings by the
early ecclesiastical courts of England, and in the early practice of
these courts it was defined to be " . . . that support which the hus-
band, on separation, is bound to provide for the wife, and is mea-
sured by the wants of the wife and the circumstances and ability of
the husband to pay."5 Temporary alimony or alimony pendente lite

13. Note 7, supra.
14. Note 1, supra.

1. Thome v. Thome, 218 Ga. 359, 127 S.E.2d 916 (1962).
2. GA. CODE ANN. §30-201 (1952 Rev.).
3. Chapman v. Chapman, 162 Ga. 358, 133 S.E. 875 (1926); Lee v. Lee, 154 Ga.

820, 115 S.E. 493 (1923); Powers v. Powers, 158 Ga. 251, 123 S.E. 220 (1924).
4. Rochester v. Rochester, 124 Ga. 993, 53 S.E. 399 (1906); Eskew v. Eskew, 199

Ga. 513, 34 S.E.2d 697 (1945).
5. Fall v. Fall, 75 Neb. 104, -. , 113 N.W. 175, 181 (1907).
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is a common law right.6 At common law divorce was merely a legal

separation which did not dissolve the marital relation, and alimony

in the form of continuing payments were awarded to the wife as a

means of support after separation.7 The theory was that upon mar-

riage the husband acquired a legal duty to support his wife and since

the marriage was not dissolved, his duty still remained.8 After the

statutory provisions for absolute divorce, alimony was still granted

which was to be payable after the relationship ended.9 However, to

be allowable the question of alimony must have been decided at the

time of the dissolution of the marital relationship, the better rule

being that alimony will not be allowed to the wife on a separate pro-

ceeding after a total divorce has been granted. 10 It is now generally

held that "the right to the recovery of alimony depends upon a valid,

subsisting marriage between the applicant and the husband out of

whose estate the allowance of alimony is claimed."" An application

for temporary alimony must be based on a pending suit for divorce

or for permanent alimony. 12 In a leading Georgia opinion it was

held that " . . . after a wife has obtained a decree of total divorce the

matrimonial relation no longer exists, and therefore she cannot then

obtain an order of judgment requiring her former husband to pay

alimony or an allowance in the nature of alimony." 1 In another

prominent Georgia case, when, after the decree of divorce had been

entered, the wife filed an equitable petition against the husband seek-
ing to set aside the decree on the ground of fraud and praying for

temporary and permanent alimony, the court declared " . . . as

long as the divorce decree remains in force and effect, a court of

equity or law is powerless to award temporary or permanent ali-

mony .... ' ,,4 In Allen v. Baker, 5 it was said that the Supreme Court

had no power to grant a judgment awarding alimony where at the

time of suit the relationship of husband and wife did not exist by rea-

6. Lloyd v. Lloyd, 183 Ga. 751, 189 S.E. 903 (1937).
7. Lyon v. Lyon, 318 Mass. 646, 63 N.E.2d 459 (1945); Walker v. Walker, 155

N.Y. 77, 49 N.E. 663 (1898); Brown v. Brown, 156 Tenn. 619, 4 S.W.2d 345
(1928).

8. Vernier and Hurlbut, The Historical Background of Alimony Law and its
Present Statutory Structure, 6 LAW & CONTEMP. PROB. 197, 198 (1939).

9. Id. at 211.
10. Joyner v. Joyner, 131 Ga. 217, 62 S.E. 182 (1908).
11. Pennamon v. Pennamon, 153 Ga. 647, 112 S.E. 829 (1922) .
12. Stallings v. Stallings, 127 Ga. 464, 56 S.E. 469 (1907); Yoemans v. Yoemans,

77 Ga. 124, 3 S.E. 354 (1887).
13. Hall v. Hall, 141 Ga. 361, 80 S.E. 992 (1914).
14. Summers v. Summers, 212 Ga. 614, 615, 94 S.E.2d 725, 727 (1956).
15. Allen v. Baker, 188 Ga. 696, 4 S.E.2d 642 (1939). See, also, Hall v. Hall, 141 Ga.

361, 80 S.E. 992 (1914); Joyner v. Joyner, 131 Ga. 217, 62 S.E. 182 (1908);
Hooten v. Hooten, 168 Ga. 86, 147 S.E. 373 (1929) ; Hansberger v. Hansberger,
182 Ga. 495, 185 S.E. 810 (1936) ; Morgan v. Morgan, 148 Ga. 625, 97 S.E. 675
(1918) ; Pace v. Bergguist, 173 Ga. 112, 159 S.E. 678 (1931).
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son of the marriage being void ab initio, or by reason of a total di-
vorce having been granted between the parties. The following cases
further illustrate the emphasis which the courts place upon the ele-
ment of a valid marriage out of which alimony can be awarded. In
Pennamon v. Pennamon, 6 where it appeared that at the time of
marriage one of the parties had a living spouse, the marriage was
void. There being no valid marital relation between them, the alleged
wife could not recover alimony, and the same would hold true even
though the parties had lived together for a considerable number of
years subsequent to the ceremony. In a situation where the male
party at the time of marriage was less than seventeen years old, the
age required by statute to enter into a marriage contract, a grant of
judgment against him for alimony was held contrary to law since
there was no valid marriage to support it, such marriage being void
ab initio.'7 In the language of the Nebraska court, it was said, after
a decree dissolving the marriage had been entered, "the duty and
obligation that once existed to support and maintain the plaintiff
does not now rest upon the defendant, as he is no longer her husband,
and no legal obligation is imposed upon him to provide for her
maintenance; hence there exists no right to alimony."' 8 Where a total
divorce was obtained by a wife from her husband in a court of com-
petent jurisdiction wherein the husband was personally served and
no provision was made for alimony, she could not thereafter prose-
cute an action in her own name or the name of her child requiring
her former husband to pay alimony, and any judgment granting it
would be beyond the power and jurisdiction of the court.19 After a
final decree of divorce is entered in which alimony was not granted,
the court has no further jurisdiction over the parties to grant ali-
mony.2 0 An exception exists only in the case where a statute authorizes
an application for alimony after the final decree of divorce, or where
the court in the decree itself reserved the wife's right to alimony for
future determination.2 1 Thus it is seen that the granting of alimony
subsequent to a divorce is generally refused on two grounds: (1) that
the marital status on which the power to award alimony depends no

16. 153 Ga. 647, 112 S.E. 829 (1922).
17. Eskew v. Eskew, 199 Ga. 513, 34 S.E.2d 697 (1945); Morgan v. Morgan, 148

Ga. 625, 97 S.E. 675 (1918).
18. Eldred v. Eldred, 62 Neb. 613, 615, 87 N.W. 340, 341 (1901).
19. Allen v. Baker, 188 Ga. 696, 4 S.E.2d 642 (1939); Royette v. Banks, 183 Ga.

701, 189 S.E. 513 (1937); Hamilton v. Bell, 161 Ga. 739, 132 S.E. 83 (1926).
20. Howell v. Howell, 104 Cal. 45, 37 Pae. 770 (1894).

,21. Allen v. Baker, 188 Ga. 696, 4 S.E.2d 642 (1939).
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longer exists22; and (2) the prior divorce judgment is res judicata in
respect to any question of granting alimony.23

Thus, it appears that the existence of a valid marriage is essential
to an action for alimony and such position is sustained by the great
weight of authority. In the instant case the plaintiff-wife's marriage
was dissolved by a divorce decree procured by her husband, and al-
leging fraud in the suit to set aside the divorce decree did not recon-
stitute her the wife of the defendant. A valid marriage being essential,
until she proved fraud and actually had the divorce judgment set
aside, she lacked the standing to sue for alimony. If a divorced wife
were permitted to bring suit for alimony, such action would necessarily
overrule the theory out of which alimony springs as well as the num-
erous decisions developing such. As declared by the Iowa Supreme
Court, " the general ground on which these holdings are based is that
alimony is an incident of the marriage relation; that it may be al-
lowed as a part of the decree of divorce; that the severance of the
marriage relations by absolute decree without alimony terminates the
right to alimony."2 4 Alimony has been sometimes quite properly
defined as the high cost of leaving.

CLARA ANNE WHITESIDES

EMBEZZLEMENT-ACCEPTANCE OF CASH BOND
BY SHERIFF-SUiFFICIENCY OF ALLEGATION OF

OWNERSHIP IN COUNTY

Defendant sheriff was convicted of embezzling funds in the form
:of cash bonds accepted by him for persons arrested :on traffic viola-
tions, and which he failed to turn over to the proper county au-
,thority.. The indictment alleged ownership in the county. On appeal
.to the Georgia Court of Appeals, held, affirmed.' The defendant was
authorized :to accept the bonds and his acceptance gave the coun-
ty a sufficient right of possession to support the indictment for em-
bezzlement.
I. Common law.larceny, out of which the crime of embezzlement grew,

22. Howell v. Howelli:104 Cal. 45, 37 Pac. 770 (1894); Hall v. Hall, 141 Ga. 361,
80 SE. -992 (1914); Watson v. Watson, 168 Ga. 530, 148 S.E. 386 (1929);

.,.McCoy v. McCoy, 191 .Iowa. 973, 183 N.W. 377 (1921); Hughes v. Hughes, 211
Ky. 799, 278 S.W. 121 (1925).

23. McCoy v. McCoy, 191 Iowa 973, 183 N.W. 377..(1921); .Alderson v. Alderson's
Guardian, 113 Ky. 830, 69 S.W. 700 (1902); Kamp v. Kamp, 59 N.Y. 212
(1874).

24. McCoy v. McCoy, 191 Iowa 973, -, 183 N.W. 377, 378 (1921).
1. Land v. State, 103 Ga. App. 496, 119 S.E.2d 809 (1961).
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did not include cases where a servant converted goods received from
a third party on behalf of the master. 2 Embezzlement was created by
statute to the effect that an appropriation by one lawfully in posses-
sion where another has the right of possession constituted the crime.3

As embezzlement is a statutory crime, its elements may differ accord-
ing to the jurisdiction. In 'Georgia the crime " . . . appears to be a
more limited form of larceny after trust, confined to certain instances
in which the true owner never comes into possession of the property."4

A sheriff is one who may embezzle under one of the "certain circum-
stances." The law provides that: "Any officer . .. employed in .. .
any county . . . who shall embezzle, steal, secrete, or fraudulently take
and carry away any money ...shall be punished." 5 This section has
been construed as applying only in cases where property lawfully
came into the possession of the wrongdoer in the course of employ-
ment.6 An officer has no inherent power to accept a cash bond. 7 When
he does, the act is not in the performance of his duty, unless au-
thorized by law. In the case of an unauthorized acceptance of a cash
bond, the property remains that of the depositor and the officer holds
in trust for the depositors In that situation the county could have,
in the words of the principal case, "no right, title or interest," in the
bond and an averment of ownership in the county would be insuf-
ficient. Georgia law, however, provides for the authorization by the
judge having jurisdiction of traffic and certain other offenses, the
ordinary in this case, of a sheriff to accept cash bonds.9 In this state,
it is well settled that officers are presumed to do their duty, in the
absence of contrary allegations of proof.'O Having been authorized to
accept cash bonds, it was in the discharge of his duty for the sheriff
to do so. Once the bond was accepted by the officer the law required
him to account for it and turn it over to the proper county authority."

As embezzlement is a species of larceny,' 2 ownership of the embezzled
property must be alleged with the same particularity as in an indict-
ment for larceny.' 3 It is not necessary that legal title be in the one al-

2. Peterson, Georgia Law of Theft, 12 MERCER L. REv. 308 (1961).
3. id.
4. Id. at 315.
5. GA. CODE ANN. §26-2801 (1953 Rev.).
6. Carter v. State, 143 Ga. 632, 85 S.E. 884 (1915).
7. Scarboro v. State, 207 Ga. 449, 62 S.E.2d 168 (1951) ; Washburn v. Foster, 87

Ga. App. 1321, 73 S.E.2d 24 (1953).
8. Id.
9. GA. CODE ANN. §27-508 (1953 Rev.).

10. Maxwell v. State, 97 Ga. App. 334, 103 S.E.2d 162 (1958) Bobo v. State, 101
Ga. App. 48, 112 S.E.2d 679 (1960).

11. GA. CODE ANN. §27-509-511 '(1953 Rev.).
12. Scarboro v. State, 207 Ga. 449, 62 S.E.2d 168 (1951); Tripp v. State, 89 Ga.

App. 335, 79 S.E.2d 591 (1953).
13. 29 C.J.S. Embezzlement §31, p. 710 (1941).
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leged as the owner. One who has only a qualified, special or con-
structive ownership will suffice.14 Ownership for the purposes of an
indictment for larceny may be laid in the person having actual lawful
possession, though holding as an agent for another. 15 Where a cash
bond has been lawfully accepted by a sheriff in the performance of
his duty the county has the right to possess the bond until the final
disposition of the case at which time it is either paid into the county
treasury or returned to the true owner depending upon the out-
come. As the instant case put it, this possession by the county is as
agent for the true owner.

In the Scarboro case 16 it was held that an allegation in an indict-
ment of ownership in the town of which the defendant was constable
was insufficient because there was no authority for the acceptance of
the cash bond. The case was decided before GA. CODE ANN. §27-508
(1953 Rev.), became a part of the Georgia law. That law gave po-
litical subdivisions a right of possession of cash bonds not enjoyed
before its passage. Under the old law an officer accepting such a
bond was liable only to the person posting the bond and the wrong
was in the acceptance. As held in Alabama, only a lack of intent
to appropriate it to his own use at the moment of acceptance will en-
able an officer to defend against a charge of extortion.17 The wrong
in the instant case, however, where the taking was authorized, lay
in the withholding of the funds from the proper county official.
Since the law makes it imperative for the officer to turn the funds
over to the county, failure to do so constitutes the classic form of em-
bezzlement. Were it not for this law, GA. CODE ANN. §27-508 (1953
Rev.), making such cash bonds lawful, there could be no embezzle-
ment from the county.

JOHN R. PARKS

TORT LIABILITY-AUTOMOBILE DEALER-

NEGLIGENT MISREPRESENTATION

Plaintiff experienced considerable difficulty with an automobile pur-
chased from defendant as it frequently would not start. Defendant's
employee showed plaintiff how to use a screwdriver to start the car,
stating that the only danger was that if he touched the engine while
it was hot he might be burned, although there was danger of elec-

14. Id. at 712.
15. Jackson v. State, 21 Ga. App. 146, 94 S.E. 55 (1917).
16. Scarboro v. State, 207 Ga. 449, 62 S.E.2d 168 (1951).
17. Ingram v. State, 30 Ala. App. 218, 3 So.2d 426 (1941), cert. denied, 241 Ala.

455, 3 So.2d 434 (1941).
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trical shock. Plaintiff brings action for damages resulting from a
shock received while following defendant's instructions. The trial
court found for plaintiff and on appeal, held, affirmed. Defendant
had a duty to warn plaintiff of possible dangers if he followed de-
fendant's instructions, and failure to do so was negligence.'

The general rule is that a seller or manufacturer is not liable for
negligence to the buyer for injuries sustained while using the product
sold.2 However there is an exception to this rule in cases in which an
article, if negligently made, is likely to cause personal injury.3 In
MacPherson v. Buick Motor Co.4 this exception was applied to an
automobile manufacturer. In Georgia, MacPherson v. Buick has been
applied to a person negligently furnishing an employer with a de-
fective scaffold, causing the death of an employee, 5 and to an auto-
mobile repairman who negligently failed to make the needed repairs
and returned the vehicle in an unsafe condition.6

There is a duty on the part of the seller to warn the purchaser of
any dangers in using the product if the seller has knowledge of the
danger.7 This duty has been applied to sellers of automobiles, in
cases where the dealer has knowledge of the defect and fails to notify
the buyer.8 Recovery has been granted when the dealer not only
failed to warn the buyer of the danger, but falsely represented that
the automobile was in good condition.9 If danger is present without
the seller's knowledge but he represents that there is none, it has
been held that he either knew or should have known of the danger,
since knowledge is implied from his representations, and his failure
to know was negligent.10 In some instances it is no defense that the
buyer may have failed to take advantage of an opportunity to in-
vestigate if the buyer relied on the seller's representations. "The
buyer has a right to rely upon the seller's representations as to mat-
ters which are peculiarly within the latter's knowledge and of which
the buyer is ignorant .... "11

If one gives instructions affecting the physical security of others
in connection with his business, he is liable for injuries caused by

1. Capital Automobile Co. v. Shinall, 103 Ga. App. 695, 120 S.E.2d 351 (1961).
2. SHEARMAN AND REDFIELD, NEGLIGENCE §653 (1941); COOLEY, TORTS §498 (1932);

Huset v. J. I. Case Threshing Mach. Go., 120 Fed. 865 (8th Cir. 1903).
3. Thomas v. Winchester, 6 N.Y. 397, 57 Am. Dec. 455 (1852).
4. 217 N.Y. 382, 111 N.E. 1050 (1916).
5. Queen v. Patent Scaffolding Co., 46 Ga. App. 364, 167 S.E. 789 (1933).
6. Moody v. Martin Motor Go., 76 Ga. App. 355, 46 S.E.2d 197 (1948).
7. Huset v. J. I. Case Threshing Mach. Go., 120 Fed. 865 (8th Cir. 1903).
8. Barni v. Kutner, 45 Del. 550, 76 A.2d 801 (1950).
9. Note 6, supra.

10. King Hardware Co. v. Ennis, 39 Ga. App. 355, 147 S.E. 119 (1929).
11. 46 AM. JUR. Sales §100 (1943).
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another's reliance on his instructions. 12 On this basis recovery has
been granted when a dealer demonstrating an automobile to a
prospective customer told him how to crank the car, without telling
him of the danger involved or how to avoid it, as a result of which
the prospective customer broke his arm.1 3 In another case the seller
of a tractor was liable when he told its owner that it could be safely
used to pull a transplanter without an exhaust deflector, causing
plaintiff-owner to become ill from exhaust fumes while operating the
transplanter. 14 A dealer was held liable when he told prospective cus-
tomers to start a car by pouring gasoline in the carburetor, and the
gasoline caught fire when one customer poured it while the other
pressed the starter.15

This case extends the existing authority in Georgia to a new factual
situation, but is consistent with the trend of previous decisions in
Georgia and in other jurisdictions. The main interest of the case is
the point of law which it illustrates. In 'Georgia an automobile dealer
is liable for resulting injuries if he gives instructions to a purchaser
which create a risk of personal injury without warning him, and such
personal injury results when one follows his instructions. This is a
sound ruling and has already been cited with approval in another
case. 16 Since the buyer of an automobile can not be assumed to have
extensive knowledge of the mechanical intricacies of the vehicle, he
may be expected to rely on the instructions of the dealer, who is pre-
sumed to. be familiar with the subject. The only logical conclusion is
to hold the dealer legally responsible if injury results from the buyer's
reliance on the dealer's instructions.

L. JEFFERSON DARTER, III

LABOR LAW-JURISDICTION-INJUNCTIONS

Plaintiff, after experiencing difficulty in having supplies delivered
to its construction site, brought an action for an injunction against
defendant, alleging that defendant's picketing at the construction site
was for the purpose of forcing plaintiff to hire only union labor,
all in violation of the Georgia right-to-work law.' Defendant answered

12. RESTATEMENT, TORTS §311 (1934).
13. Martin v. Maxwell-Brisco Motor Vehicle Co., 158 Mo. App. 188, 138 S.W. 65

(1911).
14. J. C. Lewis Motor Co. v. Williams, 85 Ga. App. 538, 69 S.E.2d 816 (1952).
15. Spurlock v. Union Finance Co., 363 Mo. 62, 248 S.W.2d 578 (1952) .
16. Griffith v. Chevrolet Motor Div., 105 Ga. App. 588, 125 S.E.2d 525 (1962).
1. GA. CODE ANN. §54-804 (1961 Rev.). "Compelling persons to join, or refrain

from joining, labor organizations, or to strike or refrain from striking. It
shall be unlawful for any person, acting alone or in concert with one or
more other persons to compel or attempt to compel any person to join or
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that the picketing was for the sole purpose of publicizing facts about the
wages being paid by plaintiff and that its activities were within the ex-
clusive jurisdiction of the National Labor Relations Board.2 It was

refrain from joining any labor organization, or to strike or refrain from
striking against his will, by any threatened or actual interference with his
person, immediate family, or physical property, or by any threatened or actual
interference with the pursuit of lawful employment by such person, or by
his immediate family."

2.- National Labor Relations Act §8(b), 61 Stat. 140 (1947) ; §1 (b), 65 Stat. 601
(1951), 29 U.S.C. §158(b) (1958). Sections 158(b) (1) (A), 158(b) (2),
158(b) (4), and 158 (b) (7) (c), provide, in pertinent part:

"(b) It shall be an unfair labor practice for a labor organization or its
agents-

" (1) to restrain or coerce (A) employees in the exercise of the rights guar-
anteed in section 7.

"(2) to cause or attempt to cause an employer to discriminate against an
employee in violation of subsection (a) (3) or to discriminate against an
employee with respect to whom membership in such organization has been
denied or terminated on some ground other than his failure to tender the
periodic dues and the initiation fees uniformly required as a condition of
acquiring or retaining membership;

"(4) (i) to engage in, or to induce or encourage any individual employed
by any person engaged in commerce or in any industry affecting commerce
to engage in, a strike or a refusal in the course of his employment to use,
manufacture, process, transport, or otherwise handle or work on any goods,
articles, materials, or commodities or to perform any services; or (ii) to
threaten, coerce, or restrain any person engaged in commerce or in an in-
dustry affecting commerce, where in either case an object thereof is . . .

"(B) forcing or requiring any person to cease using, selling, handling,
transporting, or otherwise dealing in the products of any other producer,
processor, or manufacturer, or to cease doing business with any other person,
or forcing or requiring any other employer to recognize or bargain with a
labor organization as the representative of his employees unless such labor
organization has been certified as the representative of such employees under
the provisions of section 9: Provided, That nothing contained in this clause
(B) shall be construed to make unlawful, where not otherwise unlawful, any
primary strike or primary picketing;

"(7) to picket or cause to be picketed, or threaten to picket or cause to
be picketed, any employer where an object thereof is forcing or requiring an
employer to recognize or bargain with a labor organization as the representa-
tive of his employees, or forcing or requiring the employees of an employer
to accept or select such labor organization as their collective bargaining
representative, unless such labor organization is currently certified as the
representative of such employees:

"(C) where such picketing has been conducted without a petition under
section 9(c) being filed within a reasonable period of time not to exceed
thirty days from the commencement of such picketing: Provided ..... That
nothing in this subparagraph (C) shall be construed to prohibit any picketing
or other publicity for the purpose of truthfully advising the public (includ-
ing consumers) that an employer does not employ members of, or have a con-
tract with a labor organization, unless an effect of such picketing is to induce
any individual employed by any other person in the course of his employ-
ment, not to pick up, deliver or transport any goods or not to perform any
services.

"Nothing in this paragraph (7) shall be construed to permit any act which
would otherwise be an unfair labor practice under this subsection."
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stipulated that plaintiff had purchased over $50,000 worth of goods
and commodities from outside the state of Georgia. 3

The trial court denied the temporary injunction. On appeal, the
Georgia Supreme Court ruled4 that "the trial court erred in refusing
the interlocutory injunction," 5 which judgment 6 was later made the
judgment of the trial court.7 On certiorari to the United States Su-
preme Court, held, reversed.8

The United States Supreme Court exercised its appellate jurisdic-
tion under 28 U.S.C. §12579 which posed the immediate question of

3. This to show jurisdictional standards requisite for the exercise of jurisdiction
by the National Labor Relations Board.

4. Curry v. Construction & General Laborers Union Local No. 438, AFL-CIO, 217
Ga. 512, 123 S.E.2d 653 (1962).

5. "The evidence demands a finding that the picket was placed on the job for
the purpose of forcing Powers to employ only union labor, or be unable to com-
ply with the terms of his contract because of the refusal of the members of
other unions employed in the work to cross the picket line, and thereby slow
the project to a virtual standstill. Such picketing is for an unlawful purpose,
and clearly a violation of the provision of Code Ann. Supp. Sec. 54-804, and
Code Sec. 66-9906." Id. at 514, 123 S.E.2d at 655, quoting from Powers v.
Courson, 213 Ga. 20, 96 S.E.2d 577 (1957).

6. This though the court found that the picketing was peaceful and the evidence
sufficient to sustain the finding that plaintiff was not paying wages which
conformed with those paid in similar types of work in the Atlanta area, as
its contract with the city of Atlanta required.

7. "A judgment cannot be treated as final as long as either of the parties there-
to had the right to have the same reviewed by the Supreme Court; and if it
is so reviewed, it is not final until their judgment is made the judgment of
the trial court." Twilley v. Twilley, 195 Ga. 297, 24 S.E.2d 46 (1943).

8. "The allegations of the complaint, as 'well as the findings of the Georgia
Supreme Court, made out at least an arguable violation of Sec. 8(b) of the
National Labor Relations Act, 29 U.S.C. §158 (b). Consequently, the state
court had no jurisdiction to issue an injunction or to adjudicate this con-
troversy, which lies within the exclusive powers of the National Labor Rela-
tions Board. Nor was the jurisdiction of the Georgia court sustainable by rea-
son of the Georgia right-to-work law and by Sec. 14 (b) of the National Labor
Relations Act, 29 U.S.C. 164(b) ." Local No. 438 Construction & General
Laborers Union, AFL-CIO v. S. j. Curry, - U.S. - 83 S.Ct. 531,
534, - L.Ed.2d __ (1963).

"(b) Nothing in this subchapter shall be construed as authorizing the exe-
cution or application of agreements requiring membership in a labor organi-
zation as a condition of employment in any state or territory in which such
execution or application is prohibited by State or Territorial law." National
Labor Relations Act, § 14 (b), 61 Stat. 151 (1947), 29 U.S.C. §164 (b) (1958).

This precise contention, as to sustaining the jurisdiction of a state court
based on a right-to-work law, has been previously considered and rejected
by the U. S. Supreme Court. Local Union 429, International Brotherhood of
Electrical Workers, AFL v. Farnsworth & Chambers Co., 353 U. S. 969, 77 S.Ct.
1056, 1 L.Ed.2d 1133 (1957), reversing 201 Tenn. 329, 299 S.W.2d 8 (1957).

9. "State courts; appeal; certiorari.
"Final judgments or decrees rendered by the highest court of a State in which
a decision could be had, may be reviewed by the Supreme Court as follows:

" (1) By appeal, where is drawn in question the validity of a treaty or stat-
ute of the United States and the decision is against its validity.
" (2) By appeal, vihere is drawn in question the validity of a statute of any
state on the ground of its being repugnant to the Constitution, treaties or
laws of the United States, and the decision is in favor of its validity.
" (3) By writ of certiorari, where the validity of a treaty or statute of the
United States is drawn in question or where the validity of a State statute
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whether the ruling of the Georgia Supreme Court on the interlocutory
injunction constituted a "final judgment or decree," within the mean-
ing of §1257. The Court ruled that there had been a "final judg-
ment," and based its assertion of appellate jurisdiction under §1257
on two grounds: (I) the finality of the determination of jurisdiction
by the Georgia court, and (2) for all practical purposes, the lower
court had "finally" determined the merits of the case.

The Court declared that the ruling by the Georgia Supreme Court
on the interlocutory injunction constituted a final ruling by the
Georgia Supreme Court that the Georgia court had jurisdiction of
the subject-matter of this controversy. This holding by the United
States Supreme Court was necessary to bring the Georgia court ruling
within the ambit of the "final judgment or decree" requirement of
§1257, such a "final" ruling being required in order for the United
States Supreme Court to review decisions of the highest courts of the
several states.' 0 Though the Georgia Supreme Court made no express
declaration of its jurisdiction to rule on this controversy, the assertion
of its jurisdiction by ruling on the merits of the case was a final de-
termination that it did have jurisdiction of the controversy, and the
question of jurisdiction would not be subject to further review in
the state courts." The preliminary question of the jurisdiction of the
Georgia court did not require consideration of the merits of the case,
and such a final determination of this preliminary issue was as "final
and reviewable" as the ruling in Cohen v. Beneficial Industrial Loan
Corp.12 In the Cohen case, the lower court had made " . . . final dis-
position of a claimed right which is [was] not an ingredient of the
cause of action and does [did] not require consideration with it, u

"1

is drawn in question on the ground of its being repugnant to the Con-
stitution, treaties or laws of the United States, or where any title, right,
privilege or immunity is specially set up or claimed under the Constitution,
treaties or statutes of, or commission held or authority exercised under, the
United States." Judiciary and Judicial Procedure, §1257, 62 Stat. 929 (1948),
28 U.S.C. §1257 (1958).

10. Ibid.
11. "The decision in a case on a former appeal is the 'law of the case' on a sub-

sequent appeal in the same case, and where on a new trial had upon the
remanding of the case by an appellate court, no new facts are developed,
the appellate court on a subsequent appeal cannot modify or overrule the
'law of the case' as fixed in tihe first appeal, and a decision reached by an
appellate court upon facts appearing in the record, in which the legal ef-
fect of the facts is declared, is, in all subsequent proceedings in that case
and so long as facts themselves appear without material qualification, a final
adjudication of the rights of the parties, from which the court cannot depart,
nor the parties relieve themselves." Blackwell v. Southland Butane Gas Com-
pany, 95 Ga. App. 113, 115, 97 S.E.2d 191, 193 (1957).

12. Cohen v. Beneficial Industrial Loan Corp., 337 U.S. 541, 69 S.Ct. 1221, 93 L.Ed.
1528 (1948).

13. "The judgment before us now falls in that small class which finally determines
claims of right separable from, and collateral to, rights asserted in the ac-
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when it denied defendant's motion that the plaintiff be required.
pursuant to a state statute, to give security for reasonable expenses
of the defendants in connection with a stockholder's derivative ac-
tion.' 4

For another entirely adequate reason for asserting its appellate
jurisdiction under §1257, the Court, in the principal case, looked to
the whole record, and determined that "for all practical purposes the
litigation in the 'Georgia courts was terminated," 15 and the merits
of defendant's rights determined, since defendant conceded that it had
no further factual or legal issues to present. The Georgia courts had
determined the merits of the issues involved in the hearing on the
temporary injunction, and adjudged defendant's conduct to be in vio-
lation of the Georgia right-to-work law, thereby issuing a tempor-
ary injunction.' 6 This, then, constituted a final judgment within
the meaning of §1257, since there was nothing further of substance
to be decided.

In reaching its conclusion on this reason for exercising appellate
jurisdiction, the court followed its reasoning in another case which
went up from the Georgia courts. In Pope v. Atlantic Coast Line
Railroad Co., 17 the Georgia Supreme Court reversed the order of the
trial court sustaining a general demurrer to the respondent's suit to
enjoin the petitioner from prosecuting an action in the Alabama state
court under the Federal Employer's Liability Act. This decision of the
Georgia Supreme Court was "final" within the meaning of §1257.
Since the petitioner had no other basis for his action in Alabama than
the federal Act, and .no other defense to the suit for injunction, there
remained nothing more of substance to be decided. The United States
Supreme Court exercised appellate jurisdiction under §1257, "al-

tion, too important to be denied review and too independent of the cause
itself to require that appellate consideration be deferred until the whole
case is adjudicated. The court has long given this provision of the statute
this practical rather than a technical construction." Cohen v. Beneficial In-
dustrial Loan Corp., 337 U.S. 541, 546, 69 S.Ct. 1221, 1225, 93 LEd. 1528,
1536 (1948).

14. "The District Court's action upon this motion was concluded and closed
and its decision final in that sense before the trial was taken. This order of
the District Court did not make any step towards a final disposition of the
merits of the case and will not be merged in final judgment. When that time
comes, it will be too late effectively to review the present order, and the
rights conferred . . . will have been lost, probably irreparably." Cohen v.
Beneficial Industrial Loan Corp., 337 U.S. 541, 546, 69 S.Ct. 1221, 1225, 93
L.Ed. 1528, 1536 (1948).

15. Local No. 438 Construction & General Laborer's Union, AFL-CIO v. S. J.
Curry, - U.S. . 83 S.Ct. 531, 537, - L.Ed.2d , (1963).

16. Note 1, mupra.
17. 354 U.S. 39, 73 S.Ct. 749, 97 L.Ed. 1094 (1952).
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though, ordinarily, the overruling of a general demurrer does not
constitute a final judgment."18

The Court found a "final judgment" in Richfield Oil Corp. v. State
Board of Equalization,19 where the California Supreme Court had
reversed the trial court without directions as to the disposition to be
made of the case.

There can be little doubt that the 'Georgia Supreme Court had fin-
ally determined 20 its jurisdiction to deal with the instant controversy,
and this case is not one of first impression for testing the finality of a
judgment by looking to the whole record and finding the practical
effect of the ruling of the highest state court upon the rights of the
litigants. 21 This case -does, however, appear to represent an extension of
the test of finality by its application to a ruling on an interlocutory in-
junction by the highest state court.

The majority of the United States Supreme Court held in Mont-
gomery Building & Construction Trades Council v. Ledbetter Erection
Co., Inc.,2 2 that the affirming by the Alabama Supreme Court of a
trial court order denying a motion by petitioners to dissolve a tem-
porary injunction which the trial court had authorized, was not a
"final" judgment within the meaning of §1257, and therefore, the
United States Supreme Court did not have appellate jurisdiction. The
majority followed the original concept in the law of equity as to the
distinction between a temporary injunction and a final injunction.
The Court stated that "there is no room for interpretation, the rule
remains unchanged. '"23 It was further declared that "only Congress
may enlarge the jurisdiction"'24 of the Court to give interlocutory
judgments that aspect of finality necessary for appellate jurisdiction.

18. See note 15, supra. In Georgia, the "overruling of a general demurrer does not
constitute a final disposition of the case, and the case continues pending for
further adjudication." Peacock v. Peacock, 172 Ga. 335, 157 S.E. 666 (1930).
But, "the losing party to a judgment on a general demurrer is given the op-
tion to sue out a direct bill of exceptions assigning error on the judgment,
or to have certified and filed exceptions pendente lite." Gilbert v. Lippens,
183 Ga. 497 (1), 188 S.E. 699 (1936). Exceptions pendente lite were abolished
by Acts of General Assembly of Georgia in 1953, November Session, pp. 440,
453. It would appear that now the losing party to a judgment on a general
demurrer may file either a direct bill of exceptions or on exceptions taken to
the final judgment rendered in the case. Elrod v. Hulett, 62 Ga. App. 659,
9 S.E.2d 279 (1940).

19. 329 U.S. 69, 67 S.Ct. 156, 91 L.Ed. 80 (1946).
20. Note 11, fupra.
21. See also, Clark v. Williard, 292 U.S. 112, 54 S.Ct. 615, 78 L.Ed. 1160 (1933);

Market Street Railway Go. v. Railroad Commission, 324 U.S. 548, 65 S.Ct.
770, 89 L.Ed. 1171 (1944) ; Department of Banking, State of Nebraska v. Pink,
317 U.S. 264, 63 S.Ct. 633, 87 L.Ed. 254 (1942).

22. Montgomery Building & Construction Trades Council v. Ledbetter Erection
Go., Inc., 344 U.S. 178, 73 S.Ct. 196, 97 L.Ed. 204 (1952).

23. Id. at 180, 78 S.Ct. at 198, 97 L.Ed. at 206 (1952).
24. Id. at 181, 73 S.Ct. at 199, 97 L.Ed. at 207 (1952).
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But, for all the eloquent reasoning by the majority in the Ledbetter
case, the Court, in the principal case, seems to have adopted the dis-
senting opinion of Mr. justice Douglas25 in the Ledbetter case. This
dissent advances the "practical" rather than "technical" construction
of the requirement for a "final judgment or decree." The Ledbetter
case involved peaceful picketing by a labor union with an attempt
to enjoin same; facts very similar to the principal case. Mr. Justice
Douglas argued that there had been a "final judgment" of the

. . . state court's power to act in an interlocutory way.
Whether it had that power may be determined without refer-
ence to any future proceedings which may be taken. Un-
less the rule of finality is to be purely technical, we should
determine now whether the National Labor Relations Act
permits a state court to interfere with a labor controversy
in a way, which though interim in form, irretrievably alters
the status of the dispute or in fact settles it.26

The Court in the principal case brushes off the majority opinion in
Ledbetter as having been decided before Garner v. Teamsters Union
No. 776,27 and subsequent preemption cases, 28 and at a time when
the respective jurisdiction of the National Labor Relations Board and
the state courts was much controverted.29

Mr. Justice Harlan, in a concurring opinion in the principal case,
argued that the cases relied upon by the majority as authority for the
proposition that there was a final determination of jurisdiction by
the state court, did not support its view, and stated "in any event
these cases should not be strained to the breaking point. '30 He would,
however, agree with the reasoning of the majority in looking to the
whole record and determining its practical effect upon the rights
of the parties, stating that the case was squarely governed by Pope v.
Atlantic Coast Line R. Co.31 He further argued that the vitality of
Ledbetter should not be impaired. It is submitted, however, that the

25. Ibid. With whom Mr. Justice Black concurred.
26. Ibid.
27. 346 U.S. 485, 74 S.Ct. 161, 98 L.Ed. 228 (1953).
28. San Diego Building Trades Council v. Garmon, 359 U.S. 236, 79 S.Ct. 773, 3

L.Ed.2d 775 (1958) ; Amalgamated Meat Cutters, Local 427 v. Fairlawn Meats,
Inc., 353 U.S. 20, 77 S.Ct. 604, 1 L.Ed.2d 613 (1956) ; Radio Officer's Union of
Commercial Telegrapher's Union v. Labor Board, 347 U.S. 17, 74 S.Ct. 323, 97
L.Ed. 662 (1953).

29. "In any event, however, to the extent that Ledbetter may be said to prohibit
our review of a final and erroneous assertion of jurisdiction by a state court
to issue a temporary injunction in a labor dispute, when a substantial claim
is made that the jurisdiction of the state court is preempted by federal law
and by the exclusive power of the National Labor Relations Board, we de-
cline to follow it." Local No. 438, Construction & General Laborer's Union
v. Curry, - U.S. _. 83 S.Ct. 531, 538, - L.Ed.2d

30. Ibid.
31. Note 17, supra.
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Court has opened the door to, if it has not done so, emasculating
Ledbetter in similar factual situations.

It is submitted that the concurring opinion of Mr. Justice Harlan
represents the sounder legal reasoning, as supported by the case au-
thority. To determine the existence of a "final judgment," based upon
the whole record, and its practical effect upon the substantive rights
of the litigants is more consistent with authority, and, at the same
time, affords relief to a hard-pressed litigant, than seeking to elicit
a fiction from a factual situation that has a strained, if not inadequate,
basis in authority.

FLOYD BANKS MOON

TORTS-CHARITABLE IMMUNITY-
LIABILITY INSURANCE

In an action to recover damages for loss of services of his wife, plain-
tiff alleged that his wife slipped down on the negligently defective
steps of a church of which defendants were trustees, title to the church
property being in the trustees. Plaintiff sought to recover out of the
non-charitable and charitable assets of the church, the church owning
a liability insurance policy. The trial court sustained a general de-
murrer to plaintiff's petition. On appeal to the Georgia Court of Ap-
peals, held, reversed.' The plaintiff stated a cause of action to the ex-
tent of coverage by the liability insurance policy.

Historically, the evolution of the doctrine of charitable immunity
is rooted in misconceptions and delusions. This doctrine had its be-
ginning in England in an 1839 decision by the House of Lords2 in
which the "trust fund" theory was conceived, born and applied to a
trust established by a public act for the development of a road which
was not a charitable enterprise nor was it created or controlled by a
charitable organization. This theory was first applied to an eleemosy-
nary foundation in Feoffees of Heriot's Hospital v. Ross,3 where it was
held that " . . . to give damages out of the trust fund would be to
divert it from its proper purpose . . . [and] contrary to reason, justice
and common sense .... "4 Apparently, the last English case applying
the doctrine of immunity for charitable organizations was that of Hol-
liday v. St. Lenord5 in which the court enunciated the reasoning that

1. Cox v. DeJarnette, 104 Ga. App. 664, 123 S.E.2d 16 (1961).
2. Duncan v. Findlater, [H.L. 1939] 6 Cl. & Fin. 894, 7 Eng. Rep. 934.
3. [H.L. 1846] 12 Cl. & Fin. 507, 8 Eng. Rep. 1508.
4. Glavin v. Rhode Island Hospital, 12 R.I. 411, 426, 34 Am. Rep. 675, 682

(1879), citing Feoffees of Heriot's Hospital v. Ross, supra.
5. [N.S. 1861] 11 C.B. 192, 103 Com. Ben. Rep. 191.
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a corporate or quasi corporate board or body having a public
trust or duty to discharge gratuitously, is not liable for the torts of
its servants or employees, if it is personally without fault." 6

The English courts realized the trend these decisions were developing
in the law and, therefore quickly rejected the practice of granting
immunity for eleemosynary organizations. Thus in Mersey Docks v.
Gibbs,7 Forman v. Mayor of Canterburys and Coe v. Wise9 the Eng-
lish courts held ". .. that a board or body having work to do for the
public gratuitously are liable for the torts -of their servants orem-
ployees the same as a private business corporation, provided they have
funds or are in receipt of an income out of which a judgment against
them can be satisfied."' 0

Notwithstanding the action of the English courts, the courts of the
United States, acting under the mistake that the decision in Holliday
v. St. Lenord, supra, was still good law, adopted it as a basis for
charitable immunity in the United States. The Massachusetts court"
held in 1876 that " . . . a charitable institution was not liable for the
tortious acts of its agent or employees . . . and that a non-profit or-
ganization operated for the public benefit and charity could not be
required to respond in damages for negligence unless it could be
shown that the institution had been negligent in the selection of the
employee who caused the injury."' "2 This decision was followed in
1884 by the Maryland court 3 but was rejected by the Rhode Island
court.' 4 It is from these decisions that the doctrine of charitable im-
munity has emerged in the United States. It is similarly from these
diversified holdings that the confusion and conflict in the courts on
the subject has grown.

In Georgia the first case adopting the doctrine of charitable im-
munity was Plant System Relief and Hospital Department v. Dicker-
son,15 in which the court adopted and applied the "trust fund"' 6

6. Glavin v. Rhode Island Hospital, 12 R.I. 411, 423, 34 Am. Rep. 675, 678
(1879), citing Holliday v. St. Lenord, upra.

7. [1865] 11 H.L. 686, 1 Law Rep. 93.
8. [1871] 6 Q.B. 214, 6 Law Rep. 214.
9. [ ] 1Q.B. 711, 5 B. & S. 440.

10. Glavin v. Rhode Island Hospital, 12 R.I. 411, 423, 34 Am. Rep. 675, 679
(1879), citing the English cases, supra.

11. McDonald v. Massachusetts General Hospital, 120 Mass. 432, 21 Am. Rep.
529 (1876).

12. Friedman, Charitable Institutions-A Re-Examination oj the Doctrine of Im-
munity from Tort Liability, 24 GA. B. J. 201, 203 (1961).

13. Perry v. The House of Refuge, 63 Md. 20 (1884).
14. Glavin v. Rhode Island Hospital, 12 R.I. 411, 34 Am. Rep. 675 (1879).
15. 118 Ga. 647, 45 S.E. 483 (1903).
16. Glavin v. Rhode Island Hospital, 12 R.I. 411, 34 Am. Rep. 675 (1879). See

also, Friedman, Charitable Institutions-A Re-Examination of the Doctrine of
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theory to a-'medical program for employees of independent railway
companies which was actually nota charitable organizatior. This hold-
ing was followed by the Georgia court in Medical College of Georgia
v. Rushing17 wherein the Georgia liability doctrine for charitable
organizations was qualified.' 8 The Medical College decision sets forth
the general rule in Georgia that a charitable organization has im-
munity from liability as to the charitable assets19 but has no exemp-
tion from liability as to its non-charitable assets. 20

The instant case has two aspects which should be considered:
(1) The application of the Georgia charitable immunity rule, and
(2) the pleading aspect relating to the liability insurance policy.

The court held in the case under consideration that " . . . it
would appear that there is no reason to distinguish, as to im-
munity, between a charitable corporation and a charitable trust.""
Therefore, since the church consisted of a charitable trust the court
applied the rules applicable to a charitable corporation.

The general rule as has been discussed above concerning the liabili-
ty of charitable organizations states that a charitable organization will
be immune from liability only to the extent of the charitable assets
but will not be immune from liabiilty as to the extent of the non-
charitable assets held by the charity.2 Here the plaintiff alleged that
the church possessed non-charitable assets in the form of an owner's
public liability insurance policy and sought recovery from this policy
and other funds charitable as well as non-charitable. The court held
that "up to the amount of insurance thus afforded, there appears to
be no sound reason or public policy for conferring immunity from
tort liability upon the trust though it be a charity"23 but as to re-
covery from charitable funds held by the church the court held
" ... the prayer for damages is valid only to the extent of the non-
charitable assets listed, the insurance policy alleged in the petition
since this is to the extent the law provides for a recovery.'" 24

In regard to the procedural aspects of the instant case, the court

Immunity from Tort Liability, 24 GA. B. J. 201 (1961) ; Annot. 25 A.L.R.2d
29, 60 (1952); 10 AM. JUR., Charities 695 (1937); 14 C.J.S., Charities 544-546
(1939).

17. 1 Ga. App. 468, 57 S.E. 1083 (1907).
18. Id. at 474, 57 S.E. at 1086.
19. Butler v. Berry Schools, 27 Ga. App. 560, 109 S.E. 544 (1921).
20. Hospital Authority of the City of Marietta v. Misfeldt, 99 Ga. App. 702, 109

S.E.2d 816 (1959). For a discussion of the distinctions between charitable and
non-charitable assets, see Annot., 25 A.L.R.2d 133-136 (1952).

21. Cox v. DeJarnette, 104 Ga. App. 664, 671, 123 S.E.2d 16, 22 (1961).
22. Morton v. Savannah Hospital, 148 Ga. 438, 96 S.E. 887 (1918), and Medical

College of Georgia v. Rushing, I Ga. App. 468, 57 S.E. 1083 (1907).
23. Cox v. DeJarnette, 104 Ga. App. 664, 672, 123 S.E.2d 16, 22 (1961).
24. Id. at 673, 123 S.E.2d at 23.
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allowed the plaintiff to allege in his petition the existence of an own-
er's liability insurance policy and did not hold this demurrable as is
the general practice concerning liability insurance policies.

The court here allowed the liability insurance policy to be spe-
cifically alleged saying

. . . the existence of the cause of action is based upon, in-
deed is dependent upon, the liability policy as a non-
charitable asset, it is essential that it is set forth in the
petition. Under the exception to the charitable immunity
doctrine which this case enunciates, namely, the existence
of non-charitable assets without which the charity would
be immune from tort liability, the then known non-
charitable assets must be alleged in the petition in order to
state a cause of action.2 5

It is the general rule that a liability insurance policy cannot be al-
leged in a petition nor can it be introduced as evidence. 26 However,
there is a rule of evidence that provides a basis for the introduction
of such an insurance policy. When the insurance is relevant 2T to
proof of some fact, rather than the mere showing that the defendant
is protected by insurance, it is not demurrable to allege the policy
in a petition nor is it ground for a mistrial if such is disclosed at
the time of the trial.28

Here the court considered the reasoning of the Mississippi court 29

in which that court did not make the existence of an insurance policy
the grounds for recovery but " ... merely emphasized its [the insurance]
availability . . . as a persuasive argument in favor of applying the
general rule on the subject of negligence in suits against charitable
institutions which derive the larger portion of their earnings from
pay patients."30 The Mississippi court said further on the subject
of insurance, " . . . liability insurance is available as an answer

25. Ibid.
26. As to the general rule see, Rodgers v. Styles, 100 Ga. App. 124, 110 S.E.2d

582 (1959) ; McRae v. Atlanta Paper Co., 84 Ga. App. 181, 65 S.E.2d 832
(1951) ; Decatur Chevrolet Co. v. White, 51 Ga. App. 362, 180 S.E. 377 (1935) ;
O'Neill Mfg. Co. v. Pruitt, 110 Ga. 577, 36 S.E. 59 (1900); Annot., 4 A.L.R.2d
761 (1952) ; GA. CODE ANN. §81-101 (1956 Rev.).

27. Petway v. McLeod, 47 Ga. App. 647, 171 S.E. 225 (1935); Sims v. Martin,
33 Ga. App. 486, 126 S.E. 872 (1925) ; Annot., 4 A.L.R.2d 761, 775-782 (1952).

28. GREEN, THE GEORGIA LAW OF EVIDENCE §73, p. 180 (1957); Annot., 2 A.L.R.2d
761, 776 (1948). See also, Mississippi Baptist Hospital v. Holmes, 214 Miss.
906, 55 So.2d 142 (1952), which allows the introduction of liability insurance
and holds that such introduction does not amount to prejudicial or reversible
error. Webb v. Blount Memorial Hospital, 196 F. Supp. 114 (D.C. Tenn.
1961), recognizes this rule of showing the existence of such but in this case
the hospital did not carry liability insurance. Vanderbilt University v. Hender-
son, 23 Tenn. App. 139, 127 S.W.2d 284 (1958), recognizes this rule.

29. Mississippi Baptist Hospital v. Holmes, 214 Miss. 906, 55 So.2d 142 (1952).
30. Id. at-, 55 So.2d at 154.
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to the primary argument made in the past and in support of the doc-
trine of immunity of these institutions, that is to say, the argument
that to require the payment of judgments for damages would divert
its revenues to other than charitable purposes." 31 The Georgia court
in the case under consideration merely carried the Mississippi de-
cision further and made the insurance policy the grounds for recovery.

Thus this case applies the modification of the charitable immunity
doctrine as recognized in 'Georgia by allowing recovery from non-
charitable assets. To facilitate this modification, ownership of a liabili-
ty insurance policy may be alleged in the petition to show the exist-
ence of non-charitable assets. This seems to be a reasonable com-
promise replacing the outmoded and unjust doctrine of complete or
absolute immunity but nevertheless recognizing a public policy that
requires the charitable funds or assets to remain intact for use by the
charity for charitable purposes.

WILLIAM WHEELER BRYAN

TORTS-PRINCIPAL-AGENT-HOSPITAL NOT
LIABLE FOR NEGLIGENCE OF PHYSICIAN

The plaintiff, a 48-hour-old infant, was placed in an old model in-
cubator while a blood transfer was being made by a physician. The
incubator, furnished by the hospital, had no heat-control devices.
Consequently, the plaintiff suffered a severe burn to her left foot
after it remained in contact with a light bulb in the incubator, necessi-
tating the partial amputation of the foot. In an action for damages
against the hospital and brought by next friend, the trial court
overruled an oral motion to dismiss. On appeal the Georgia Court
of Appeals, held, reversed.' The petition failed to state a cause of ac-
tion for it did not allege that the physician was an agent of the hos-
pital or that the hospital furnished a defective device.

Two issues were raised in the instant case: (1) where a hospital
is not immune from liability because of the character of the insti-
tution, and where a doctor connected therewith has been guilty of
negligence or malpractice, is the hospital responsible for such negli-
gence on the basis of the respondeat superior doctrine? (2) Was the
hospital negligent in making available to the physician such an old
model incubator; in permitting it to be used; and in failing to pro-
vide an incubator with a thermostat or other heating control de-
vice?

31. Id. at , 55 So.2d at 156.
1. Emory University v. Donna Lee Porter, 103 Ga. App. 752, 125 S.E.2d 668
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A private hospital may be defined as one " . . . founded and main-
tained by private persons or a corporation; its liability for damages
growing out of negligence being the same as that of a natural per-
son." 2 In other words, the respondeat superior doctrine may be at)
plicable to the hospital-doctor relationship. Under this doctrine, the
master becomes responsible for the same act for which the servant
is liable, and for the same consequences.3 However, in the instant
case, the petitioner made no allegation that the doctor was a servant;
therefore, the court presumed he wasn't a servant.4 This negatives
the existence of a master-servant relationship, and renders the de-
fendant hospital free from liability for the torts of the physician,
the ratio decidendi being that the hospital has no control or right
to control over the physician's acts.

In cases involving the question of a hospital's liability for the acts
of a physician, the "control" element has determined the existence or
non-existence of a hospital's liability. Two factors have determined
the control. The first is the belief that a physician's vocation is of such
a high skill and learning that no layman is capable of controlling a
physician in the exercise of his calling, with the result that even a
salaried medical employee of a hospital can not occupy the status of a
servant in relation to his employer. Earlier rulings adopted this line
of reasoning but later cases have had a tendency to drift away from
it.5 The second factor is that a physician who maintains his own prac-
tice and to whom a patient originally went for diagnosis or treatment
is not under the control of a hospital and is an independent con-
tractor even if the injury occurred after the plaintiff was admitted to
the hospital. 6 A doctor who is considered a servant of a hospital is (1)
paid a salary by the hospital; (2) spends all his working hours under
the direction of the hospital's staff; (3) has no practice of his own.7

The present case illustrates an application of the second factor,
supra. The doctor, an independent practicing physician merely using
the hospital's facilities, is not an employee since he exercised his own
judgment at all times. This is in accord with the general rule that
a physician is not a mere employee for whose negligence the hospital
is responsible. He has been viewed as an independent contractor.8

The RESTATEMENT OF TORTS defines an independent contractor as

2. Olander v. Johnson, 258 Il. App. 89 (1930).
3. PROSSER, LAW OF ToR-s 225 (2d ed. 1955).
4. Emory University v. Donna Lee Porter, 103 Ga. App. 752, 125 S.E.2d 668

(1961).
5. Rosane v. Senger, 112 Colo. 363, 149 P.2d 372 (1944); Schloendorff v. So-

ciety of New York Hospital, 211 N.Y. 125, 105 N.E. 92 (1941).
6. Annot., 69 A.L.R.2d 321 (1960).

:7. Annot., 69 A.L.R.2d 309 (1960).
8. SHEARMAN AND REDFIELD, NEGLIGENCE 1583 (Rev. ed. 1941).
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one who works-for another under conditions which are not sufficient
to make him a servant of the other.9

Since the liability of a hospital is predicated on the master-servant
relationship, a master-independent contractor relationship will not
render the hospital liable. As authority for this rule the trial court re-
lied upon a C.J.S. section which states, "A private hospital is not
responsible for any default on the part of a physician or surgeon who
practices his profession as an independent agent. Or, where a patient
employs a physician or surgeon not in the employ of the hospital, the
hospital is not liable for his negligence."' 10

For authority on this point of law-the question of the existence
of the master-servant relationship-the court relied on two previous
'Georgia cases. In Black v. Fischer," the plaintiff sued the hospital and
the surgeon, principal stockholder of the sanitarium company, for
" . . . unskilled, improper, and negligent services which resulted in
permanent disability and injury."'12 Despite the fact that the doctor
was an agent, there was no allegation that the defendant corporation
undertook to direct the surgeon in the method of treatment and
services which he rendered the plaintiff. Since a master is liable if he
controls or has a right to control the agent's acts or if the agent acts
within the scope of his employment, an agent who exercises his own
judgment and thus acts outside the scope of employment will not
render the master liable. As in the instant case, the hospital lacked
control or a right to control. Accordingly, it was not rendered liable
for the act of the physician. In Howell v. Exec. Comm.,1" the plain-
tiff, who sued the hospital, failed to allege that the doctor was an
agent. The court construed the absence of the allegation to mean that
the doctor was not an agent. This negatives the existence of control
or a right to control on the part of the hospital, rendering it not
liable for the physician's acts.

The Court of Appeals in the instant case made an extension of the
rule that a hospital is not liable for acts of an independent practicing
physician. Since the hospital lacks control or a right to control such a
physician, the hospital is not liable for failure to take active steps
to inspect before use or to control the incubator while the plaintiff
was therein. The court presumed the doctor could have ascertained

9. RESTATEMENT, TORTS 1100 v. II (1934).
10. 4 C.J.S. Hospitals §8 (1944).
11. 30 Ga. App. 109, 117 S.E. 103 (1923).
12. Id. at 111, 117 S.E. at 103.
13. 95 Ga. App. 801, 99 S.E.2d 172 (1957).
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the condition of the incubator and taken proper precautions, ab-
solving the hospital of the duty to do so. 14

The plaintiff failed to state a second cause of action, for the pe-
tition failed to allege that the incubator was defective or that it was
not reasonably suited to the uses intended. Consequently, the court
followed the general rule that a hospital owes to its patients the duty
of exercising ordinary care to furnish equipment and facilities rea-
sonably suited to the uses intended and such as are in general use
under the same or similar circumstances in hospitals in the area.1 5

Accordingly, a hospital is not required to furnish the latest or best
appliances or to incorporate the latest inventions or improvements
even though such devices may make the equipment safer to use. An
appliance is not defective by reason of the failure to have the latest
improvements or inventions.' 6 In a similar factual situation, a 1962
case1 7 followed the ruling of the present case. It held that a hospital
is not liable for failure to furnish proper equipment for use by the
doctor or surgeon in the performance of routine surgical procedure
when the petition shows that the use by the doctor of improper equip-
ment (an adult size 'bronchoscope on a two week old infant) was at a
time when no emergency or special urgency required the use of such
instrument and the choice of using it or not using it was exclusively
that of the doctor or surgeon performing the procedure. Therefore,
both cases concluded that a physician exercising his own control
and judgment will not render a hospital liable for his acts.

The court here inferred that the plaintiff could have recovered on
the second theory. Any skilled mechanic could have inserted a thermo-
stat to keep a certain temperature in the incubator and turn off the
current automatically as soon as it went beyond a predetermined
temperature setting. Moreover, it costs a mere $10.00 to have an in-
cubator outfitted with a thermostat. Even though the court dis-
missed the action on pleading errors, the case serves to illustrate in
detail the rules surrounding the liability of a private non-charitable
hospital in the hospital-physician relationship. The Georgia courts
follow the majority rules.

INGRID SMEDRESMAN

14. Emory University v. Donna Lee Porder, 103 Ga. App. 752, 120 S.E.2d 668
(1961).

15. Ibid.
16. Ibid.
17. M. T. Clary v. Hosp. Authority of the City of Marietta, 106 Ga. App. 134,

126 S.E.2d 470 (1962).
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WILLS-IN TERROREM CLAUSES-
LIMITATIONS OVER

Testator devised a life estate in his property to his wife with re-
mainder over to the defendants, the will providing that upon taking
possession of the lands, the defendants were to pay two hundred dol-
lars to each of the plaintiffs, if living, otherwise to their children. It
was provided that should any of the children cause expense in pro-
bating or contesting the will, such child would forfeit all benefits un-
der the terms thereof. The plaintiffs were unsuccessful in a caveat
to the will, and when the defendants later entered into possession,
they refused to pay the two hundred dollars so provided for. The de-
fendants filed application for discharge, and the plaintiffs filed a
caveat contending that the in terrorem clause was void under GA.

CODE ANN. §113-820 (1959 Rev.),' because there was no limitation
over. The court of ordinary ruled adversely to the caveators, the de-
cision being affirmed by the superior court. On appeal, held, reversed.
Without a limitation over to some other person in event of breach,
a condition in terrorem in a will is void.2

In the present case, unless the land was relieved of the equitable
charge by reason of the violation of the in terrorem clause by the
plaintiffs in their first action, the defendants would be required to
pay the legacies.3 Thus the court was presented with its first oppor-
tunity to state what language constitutes a limitation over within the
meaning of GA. CODE ANN. §113-820 (1959 Rev.), and to adopt a
general rule on when a condition in terrorem will be sustained.

In England, to reconcile the conflict between canon and common
law courts, the in terrorem doctrine was adopted, where it was used
in regard to restraints of marriage rather than in no-contest pro-
visions. 4 The doctrine was not extended to realty.5 However, most
American courts do not distinguish between realty and personalty
in regard to the doctrine. 6 The theory behind the doctrine was that
if there was no gift over in event of breach the testator merely meant

1. GA. CODF ANN. §113-820 (1959). "A condition 'in terrorem' shall be void,
unless there is a limitation over to some other person; in which event the lat-
ter shall take. Conditions which are impossible, illegal, or against public poli-
cy shall be void."

2. Broach v. Hester, 217 Ga. 59, 121 S.E.2d 111 (1961).
3. GA. CODE ANN. §113-822 (1959 Rev.) : "Annuities, or legacies, or debts charged

upon lands by testaments attach thereto and follow the lands in the hands of
all persons." Cato v. Gentry, 28 Ga. 327 (1859); Beel v. Watkins, 104 Ga.
345, 30 S.E. 756 (1898).

4. In re Dickson, 1 Sim N.S. 37, 61 Eng. Rep. 14 (1850) ; Marples v. Bainbridge,
1 Madd. Ch. 590, 56 Eng. Rep. 217 (1816).

5. Moskowitz v. Federman, 72 Ohio App. 149,51 N.E.2d 48 (1943).
6. Bradford v. Bradford, 19 Ohio St. 546 (1869); South Norwalk Trust Co. v.

St. John, 92 Conn. 168, 101 Atd. 961 (1917).
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to frighten,- but if there was an alternate taker it was sufficient evi-
dence that the condition be. operative and a forfeiture resulted.7

in Georgia, the condition must not be a restraint on marriage s but
1Georgia:.has also called a no-contest provision in terroremf It has
been held for some time that a forfeiture provision in a will against
contests is valid and not contrary to public policy. 10 But some courts
allow. exception to the automatic forfeiture rule of no-contest pro-
visions when the contest is in good faith and with probable cause,1 '
or if public policy, as determined by the court, favors contesting the
particular will. 12 Under the terms of GA. CODE ANN. §113-820 (1959
Rev.), the validity of the no-contest clause rests not on whether
there is probable cause or public policy favoring the contest, but
rather if there is a, limitation over. In the non-testamentary situa-
tion of Ewing v. Shropshire,13 the court held that a limitation over
includes any estate in the same property created or contemplated by
the conveyance to be enjoyed after the first estate granted expires
or is exhausted. As to what will meet the requirements of a valid limi-
tation over, the majority of courts seem to have held that where
there is a devise over to some person named or a provision that the
share shall fall into the residue of the estate for distribution, the
share will pass upon breach of the condition. 14 However, a general
gift of the residue,15 gift over to the estate' 6 and a gift to heirs who
would take the same by descent,' 7 will not meet the requirements
of a valid limitation over. As pointed out by the court in the present
case, a forfeiture by the plaintiffs due to their unsuccessful caveat
to the will would merely result in the defendants keeping the money,
the real effect being to relieve the land of the charge. The pro-
vision in the will to pay the plaintiffs, if living, otherwise to their
children, constituted a transfer of the legacy because of the death
of a legatee,: not a shifting of interest because of a violation of the in

7. In re Estate of Cronin, 257 N.Y.S. 496, 143 Misc. 559 (Surr. Ct. 1932).
8. GA. CODE ANN. §85-712 (1955 Rev.); GA. CODE ANN. §53-107 (1961 Rev.). See,

Beel v. Watkins, note 3, supra.
9. Cohen v. Reisman, 203 Ga. 684, 48 S.E.2d 113 (1948); Taylor v. Rapp, 217

Ga. 655, 124 S.E.2d 271 (1962); Fuller v. Fuller, 217 Ga. 316, 122 S.E.2d 234
(1961).

10. Cook v. Turner, 14 Sim. 493 (1898).
11. In re Estate of Cocklin, 236 Iowa 98, 17 N.W.2d 129 (1945); Ryan v. Wachovia

Bank and Trust Co., 235 N.C. 585, 70 S.E.2d 853 (1952) ; Kertz, Contesting
a Will in the Face of a Forfeiture Clause, 45 GEo. L. J. 206 (1957).

12. Browder, Testamentary Conditions Against Contest, 36 Mxcii. L. REv. 1101
(1936); Murphy, Jr. and Parkhill, Jr., Conditional Bequests and Devises, 42

Bu. L. R. 542 (1962).
13. 80 Ga. 374, 7 S.E. 554 (1887).
14. Chews Appeal, 45 Pa. 228 (1863).
15. In re Enders' Estate, 13 N.Y.S.2d 766, 171 Misc. 283 (1939).
16. Fifield v. Van Wyck, 94 Va. 557, 27 S.E. 446 (1897).
17. Otis v. Prince, 10 Gray 581 (Mass. 1858).
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terrorem clause.. The court stated that there was no specified alterna-
tive, general gift to the residue, or implied limitation over provided
for in the will. One may infer that the presence of one of these would
satisfy the requirement of a limitation over.

On two occasions since the Broach case the court has given further
clarification on what will meet the requirements of a valid limitation
over. In Fuller v. Fuller's the will stated that should any beneficiary
contest the will "the benefits which such beneficiary would have re-
ceived if he had made no such contest or brought no such proceedings
shall go to the residuary beneficiaries of this will in the same pro-
portion as the other received under the residuary clause of this will."
Since the beneficiaries of the residuary bequest were named, the pro-
vision was held to meet the requirement of a limitation over to some
other person. In Taylor v. Rapp,19 two daughters were devised an
equal remainder interest in the estate. It was provided that should the
oldest marry a named person the entire estate would vest in the
youngest. Although holding that this was not an in terrorem clause,
the court pointed out that the requirement of a limitation over was
met.

In the present case it seems the court correctly held that there was
no limitation over and adopted the rule of the majority as to what will
constitute a valid limitation over.

JOHN WESTON PEACH

REAL PROPERTY-PROFIT A'PRENDRE IS IN
ITS NATURE CORPOREAL AND CANNOT BE

ABANDONED

The plaintiff corporation alleged it was owner, as an assignee of a
lease contract, of the right to remove sand, gravel, and related materials
from a certain tract of land. A suit was brought to enjoin the de-
fendant from interfering with this right and to recover damages. The
defendants raised the affirmative defense that there had been an
abandonment of the lease contract. The superior court of Haralson
County rendered a verdict adverse to the plaintiff but on appeal the
Supreme Court of Georgia held, reversed, with direction that final
judgment be rendered for the plaintiff. The right to remove sand,
gravel and related materials granted by a lease contract amounts to a

18. 217 Ga. 316, 122 S.E.2d 234 (1961).
19. 217 Ga. 655, 124 S.E.2d 271 (1962).
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profit a'prendre which is in its nature corporeal, and which, therefore,
cannot be abandoned.,

A right to take minerals from the land of another is to be distin-
guished from an estate in the minerals themselves. A conveyance of the
minerals themselves is usually referred to as "ownership of minerals
in place" and is a corporeal hereditament. 2

A profit a'prendre consists of a right to take a part of the soil or
product of the land in which there is a supposable value.8 This in-
terest has been classified as a servitude or a right in the land of an-
other,4 and it is evident that a right, not having substance, is non-
possessory and hence is incorporeal. 5

Abandonment in the general sense means the act of intentionally
relinquishing a known right absolutely and without reference to any
particular person or purpose.6 Abandonment is distinguished from
all other means of divesting ownership by its essential characteristic
of voluntary relinquishment.7 It seems well settled that personal pro-
perty may be abandoned,8 whereas a perfect legal title to a corporeal

1. Aggregate Supply Co. v. Sewell, 217 Ga. 407, 122 S.E.2d 580 (1961). The court
also found no merit in defendant's contention that there had been a forfeiture
of the lease contract resulting from the plaintiff's alleged failure to make
legal tender of the rent.

2. Caldwell v. Fulton, 31 Pa. 475, 72 Am. Dec. 760 (1868).
3. U.S. v. 1,070 acres of land, 52 F. Supp. 378, 380 (M.D. Ga. 1944). For the

English common law of profits a'prendre, see LEAKE, DIGEST OF THE LAW OF
PROPERTY 326-371; CHESHIRE, MODERN REAL PROPERTY 258-274 (6th ed.). The
American law is discussed in 3 TIFFANY, REAL PROPERTY 247-440 (3rd ed.
1939) ; Hahner, An Analysis of Profits a'Prendre, 25 ORE. L. REv. 217 (1946).

4. DIGBY, THE HISTORY OF THE LAW OF REAL PROPERTY 181-182 (5th ed. 1897).
5. Callahan v. Martin, 3 Cal.2d 110, 43 P.2d 788 (1935); Walker v. Dewelle, 187

Iowa 1384, 175 N.W. 957 (1920); Saratoga State Waters Corp. v. Pratt, 227
N.Y. 429, 125 N.E. 834 (1920); Hanson v. Fergus Falls Nat'l Bank, 242 Minn.
498, 65 N.W.2d 857 (1957); Rich v. Doneghy, 71 Okl. 204, 177 Pac. 86 (1918);
Moore v, Schultz, 22 N.J. Super. 24, 91 A.2d 514, aff'd 12 N.J. 329, 96 A.2d
732 (App. Div. 1952); Boatman v. Andre, 44 Wyo. 352, 12 P.2d 370 (1932);
Huff v. McCauley, 53 Pa. 206, 91 Am. Dec. 203 (1866) ; United States v.
Stanolind Crude Oil Purchasing Go., 113 F.2d 194 (10th Cir. 1940); Connel v.
Kanwa Oil, Inc., 161 Kan. 649, 170 P.2d 631 (1946); St. Helen Shooting Club
v. Mogle, 234 Miah. 60, 207 N.W. 915 (1926) ; 3 TIFFANY, REAL PROPERTY 429,
n. 5 (3rd ed. 1939); 2 AMERICAN LAW OF PROPERTY 235, §891 (Casner ed.
1952); 1 THOMPSON, REAL PROPERTY §260, at p. 419 (Perm. ed.).

6. Eads v. Brazelton, 22 Ark. 499, 79 Am. Dec. 88 (1861) ; O'Conner v. Maryland
Motor Car Ins. Co., 287 Ill. 204, 122 N.E. 489 (1919); Foulke v. New York
Consol. R.R. Co., 228 N.Y. 269, 127 N.E. 237 (1920); St. Peter's Church v.
Brogan, 144 N.C. 126, 56 S.E. 688 (1907); Sharkey v. Candiani, 48 Ore. 112,
85 Pac. 219 (1906); Shahan v. Northern Texas Traction Co., 266 S.W. 850
(Tex. Civ. App. 1924); Talley v. Drumheller, 143 Va. 439, 130 S.E. 385 (1925) ;

1 AM. JUR., Abandonment §2, p. 2 (1936) .
7. City of Los Angeles v. Abbot, 129 Cal. App. 144, 18 P.2d 785 (1933); New

Orleans Bond and Trust Co. v. City of New Orleans, 176 La. 946, 147 So.
42 (1933) ; 1 C.J.S., Abandonment §2, 5 (1936).

8. Collins v. Lewis, Ill Conn. 299, 149 Atd. 668 (1930); Fidelity-Philadelphia
Trust Co. v. Lehigh Valley Coal Co., 294 Pa. 47, 143 AtI. 474 (1928); Rodgers
v. Conn., 168 Kan. 668, 211 P.2d 190 (1950).
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hereditament cannot be abandoned.9 It is generally asserted easements
and other incorporeal interests may be lost by abandonment without
offending the Statute of Frauds. 10

In general, cases involving abandonment of profits are few and far
between and when they do occur the courts frequently take the po-
sition of the RESTATEMENTS" and treat easements and profits under
the same headings. However, there are many cases that involve aban-
donment of oil and gas leases but since it is said this body of the law
is sui generis12 it would seem these cases are not applicable to those
involving solid minerals. 13 Although some of the cases treat the in-
terest as a profit it seems that the profit a'prendre of the common law
is not well suited to large scale oil and gas operations. Instruments
granting or creating such rights have been construed as grants of
profits a'prendre, of interests "in the nature of profits a'prendre," as
leases, licenses, conveyances of minerals in place, and as creating
various hybrid legal relations. The construction is presumably based
on what is said in the instrument.' 4

It has been said, "the common law relating to profits a'prendre is
not well known to bench and bar."' 15 The principle case may serve
to illustrate this as there appears to be some confusion regarding the
interpretation of it.16 The cause of this confusion may stem from
either of two factors: The first being the view taken by the RESTATE-

MENTS OF PROPERTY' 7 and many cases, that for all practical purposes
there is no need to distinguish easements and profits, and, secondly,
from the loose language used by the courts.' 8

9. Tietgen v. Meldrim, 169 Ga. 678, 151 S.E. 349 (1930); Walters v. Rodgers, 22
Miss. 182, 75 So.2d 461 (1954); O'Dwyer v. Ream, 390 Pa. 474, 136 A.2d 90
(1957); Walsh v. Tipton, 183 Tenn. 28, 190 S.W.2d 294 (1945).

10. 1 AM. JUR., Abandonment §6, 7, n. 10 (1936); CLARK, REAL COVENANTS AND
OTHER INTERESrS WHICH RUN WITH THE LAND, 34, n. 7 (2d ed. 1947); 2
THOMPSON, REAL PROPERTY §443 (Supp. 1961); 2 AMERICAN LAW OF PROPERTY
§8, p. 96 (1952) ; RESTATEMENT, PROPERTY §450, spec. n. 504 (1944) . For other
cases involving abandonment of easements, see Annot., 1 A.L.R. 884 (1919);
9 A.L.R. 423 (1920); 33 A.L.R. 807 (1924) ; 66 A.L.R. 1099 (1930); 98 A.L.R.
1291 (1935) ; 25 A.L.R.2d 1265 (1952).

11. 4 RESTATEMENT, PROPERTY §450, spec. n. (1944).
12. Lat., of its own kind or class; i.e., the only one of its kind; peculiar. BLACK,

LAW DICTIONARY 1602 (4th ed. 1951).
13. See SUMMER, OIL AND GAS 512-518 (1927). For a simplified treatment of oil

and gas law, see SULLIVAN, HANDBOOK OF OIL AND GAS LAW (1st ed. 1955).
14. 1 SUMMER, OIL AND GAS §§151-171 (Perm. ed. 1927); 2 AMERICAN LAW OF

PROPERTY §10 (1952).
15. BADE, CASES AND MATERIALS ON REAL PROPERTY AND CONVEYANCING, §3, p. 545

(1954).
16. Cf., Note, 24 GA. B. J. 526 (1962).
17. 4 RESTATEMENT, PROPERTY §450, spec. n. (1944).
18. See the principle case of Aggregate Supply Co. v. Sewell, 217 Ga. 407, 122

S.E.2d 580 (1961) and the supporting case of Bosworth v. Nelson, 170 Ga.
279, 152 S.E. 575 (1930), in which the courts use the phrase "in the nature of
a corporeal interest."
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The view of the RESTATEMENTS seems to be that profits and ease-
ments may be treated alike. However, this view has not gone un-
challenged.19 It seems that many of the courts have recognized that a
profit while similar to an easement is something more than an ease-
ment,20 the distinguishing feature of a profit a'prendre being the right
to take from the land part of the soil or a product of it and of an
easement being the absence of all right to participate in the profits of
the soil.21 Thus, it has been said an easement is a privilege without
a profit.22

The word hereditament comprehends property that is capable of
being inherited. 23 At common law hereditaments were of two kinds,
corporeal and incorporeal. Corporeal hereditaments were physical
objects capable of possession whereas incorporeal interests were not.2 4

Thus, it would seem clear a right is not capable of possession and,
therefore, by technical definition is an incorporeal interest and the
majority of the courts seem to so hold. 25 However, care must be
taken not to confuse the right with the thing itself, which is corporeal.2 8

The courts in the principle case and the supporting case of Bosworth
v. Nelson27 use the phrase " . . . in its nature corporeal." 28 By this they
seem to recognize that a profit is very close to a corporeal interest in
land. It seems well settled a corporeal interest in land is not subject
to abandonment. The court here seems to take the view that a profit
a'prendre is more than a mere easement and very close to a corporeal
interest in land and, therefore, for the purposes of abandonment it
will treat a profit a'prendre "as though it were" a corporeal interest
in land.

JOHN W. BROADFOOT

19. BADE, CASES AND MATERIALS ON REAL PROPERTY AND CONVEYANCING §3, p. 545
(1954). Also see, CLARK, COVENANTS AND INTERESTS RUNNING WITH THE

LAND 80 (2nd ed. 1947); Rehberg, Real Property, 14 MERCER L. REV. 162, 164
(1962).

20. Moxley v. Adams, 190 Ga. 164, 8 S.E.2d 525 (1940); Bosworth v. Nelson, 170
Ga. 279, 152 S.E. 575 (1930).

21. Saratoga State Waters Corporation v. Pratt, 227 N.Y. 429, 125 N.E. 834 (1920).
22. Walker v. Develle, 187 Iowa 1384, 175 N.W. 957 (1920); 3 TIFFANY, REAL

PROPERTY §840, p. 429 (3rd ed. 1939).
23. Caldahan v. Martin, 3 Cal.2d 110, 43 P.2d 788 (1935); Oshaloosa Water Co.

v. Board of Equalization, 84 Iowa 407, 51 N.W. 18 (1892); Orchard v. Wright-
Dalton-Bell-Andhor Store Co., 225 Mo. 414, 125 S.W. 486 (1909); New York v.
Mabie, 13 N.Y. 151, 64 Am. Dec. 538 (1855); Ruiston Steel Car Co. v. Rulston,
112 Ohio St. 306, 147 N.C. 513 (1909).

24. National Supply Co. v. McLeod, 116 Kan. 477, 227 Pac. 350 (1924); 2 BLACK-
STONE, COMMENTARIES 483 (Lewis ed. 1902).

25. Thacker v. Flottmen, 244 S.W.2d 1020 (Sup. Ct. of Mo., Div., No. 42367, 1952);
Saratoga State Waters Corp. v. Pratt, 227 N.Y. 429, 125 N.E. 834 (1920).

26. Stone v. Stone, 1 R.I. 425 (1849).
27. 170 Ga. 279, 152 S.E. 575 (1930).
28. Id. at 279, 152 S.E. at 578.
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TORTS-DUTY OF CARE-DRIVER IN CAR-POOL
OWES DUTY OF ORDINARY CARE TO PASSENGER

Action by passenger for personal injuries sustained when defendant's
automobile, in which plaintiff was riding, collided with automobile
of co-defendant. Plaintiff and defendant had been alternating in driv-
ing each other to work in their automobiles, one taking his automobile
one week, the other taking his the next week. This arrangement al-
lowed each party to take his car to work only half as many
times as would otherwise be necessary, such arrangement thereby
resulting in a substantial benefit to both parties. In the trial
court, the plaintiff recovered a verdict against the co-defendant
(driver of the second car), but failed to recover against the

defendant driver of the car in which he was riding. On appeal, held,
reversed' as to the defendant driver in whose car plaintiff was being
transported. Under the car-pool arrangement, whereby passenger and
defendant alternately drove each other to and from work, plaintiff was
an invitee, and not a "guest," therefore defendant, as owner and
operator of the automobile, owed plaintiff the duty of ordinary care.

Under the common law, before the passage of guest statutes, the
driver of an automobile owed a duty of ordinary care to anyone riding
in the car whether self invited or owner invited.2 Guest statutes
have been passed by a number of states. 3 'Georgia has not passed a guest
statute but, rather, driver-passenger liabilities and duties have been
defined by the courts. It is the rule in Georgia, that, under the com-
mon law, one riding by invitation and gratuitously in another's auto-
mobile cannot recover for injury caused by the other's negligence in
driving, unless it amounts to gross negligence.4

1. Baynes v. McElrath, 106 Ga. App. 805, 128 S.E.2d 348 (1962).
2. Hopshire v. Yesenosky, 157 Pa. Super. 545, 43 A.2d 351 (1945).
3. ALA. CODE ANN. §36-95 (1958 Recomp.): "The owner, operator or person

responsible for the operation of a motor vehicle shall not be liable for loss
or damage arising from injuries to or death of a guest while being trans-
ported without payment therefor in or upon, said motor vehicle, resulting
from the operation thereof, unless such injuries or death are caused by the
wilful or wanton misconduct of such operator, owner or person responsible
for the operation of said motor vehicle."

4. Hopkins v. Sipe, 58 Ga. App. 511, 199 S.E. 246 (1938); Epps v. Parrish, 26
Ga. App. 399, 106 S.E. 297 (1921); Lee v. Lott, 50 Ga. App. 39, 177 S.E. 92
(1934) ; Bolton v. Bluestein, 55 Ga. App. 782, 191 S.E. 388 (1937) ; Harris v.
Reid, 30 Ga. App. 187, 117 S.E. 256 (1923) ; Peavy v. Peavy, 36 Ga. App. 202,
136 S.E. 96 (1926); Hall v. Slaton, 40 Ga. App. 288, 149 S.E. 306 (1929);
Blanchard v. Ogletree, 41 Ga. App. 4, 152 S.E. 116 (1929); Meddin v. Hars-
man, 41 Ga. App. 282, 152 S.E. 601 (1930); Wachtel v. Bloch, 43 Ga. App.
756, 160 S.E. 97 (1931); West v. Rosenberg, 44 Ga. App. 211, 160 S.E. 808
(1931) ; Yearwood v. Yearwood, 45 Ga. App. 203, 164 S.E. 98 (1932) ; Frye v.
Pyron, 51 Ga. App. 613, 181 S.E. 142 (1935); Frank v. Harovitz, 52 Ga. App.
651, 183 S.E. 835 (1935); Capers v. Martin, 54 Ga. App. 555, 188 S.E. 465
(1936); Atlantic Ice and Coal Corp. v. Newbin, 56 Ga. App. 428, 192 S.E. 915
(1937); Powell v. Young, 56 Ga. App. 613, 193 S.E. 358 (1937); Minkovitz v.
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A "guest" in an automobile, within the contemplation of the
rule that towards him the host owes only the duty of exercising slight
care, is one who takes a ride in the automobile merely for his own
pleasure or on his own business and without making any return or
conferring any benefit upon the host other than the pleasure of the
guest's company.5 A "guest" is also defined as a person gratuitously
riding in an automobile for his own benefit.6 A person may be a
"guest" whether he is invited directly or by implication to enjoy the
hospitality of the driver of the automobile. 7 The word "guest" as used
by the courts in the automobile liability cases encompasses factors
other than those found only in a strict business transaction.8 Simply,
whether one is a guest passenger depends only on whether compen-
sation was paid for the ride, either directly or indirectly.9

If a person pays for the ride, or confers any benefit upon the host,
he is the equivalent of an invitee, and is given the status of a pas-
senger. 10 A person in an automobile for the purpose of conferring
some benefit on the owner or driver thereof, is an invitee toward
whom the driver owes a duty to exercise ordinary care.11 If the car-
riage tends to promote the interests of the passenger and the driver
and operates for their common benefit or if it is primarily for the
attainment of some objective or purpose of the owner or operator,
the passenger is not a guest, but an invitee. 2 Payment, to place a
rider in the status of a passenger, does not have to be in money,13

but it must be a tangible benefit to the owner or operator of the
car.' 4 This tangible benefit must be the motivating cause for furnish-
ing the transportation. 15 Some courts combine the last two statements

Fine, 67 Ga. App. 176, 19 S.E.2d 561 (1942); Moore v. Shirley, 68 Ga. App.
38, 21 S.E.2d 925 (1942); Whitfield v. Wheeler, 76 Ga. App. 857, 47 S.E.2d
658 (1948); Hennon v. Hardin, 78 Ga. Ap . 81, 50 S.E.2d 236 (1948).

5. Holtsinger v. Scarbrough, 69 Ga. App. 11,24 S.E.2d 869 (1943); Nash v.
Reed, 81 Ga. App. 473,59 S.E.2d 259 (1950).

6. Taylor v. Austin, 92 Ga. App. 104, 88 S.E.2d 190 (1955).
7. Kilgore v. U-Drive-It Co., 149 Ohio St. 505, 79 N.E.2d 908 (1947) .
8. Humphreys v. San Francisco Area Council, Boy Scouts of America, 22 C.2d

436, 139 P.2d 941 (1943).
9. Redwing v. Moncravie, 131 Cal. App. 569, 21 P.2d 986 (1933).

10. PRossER, LAW OF TORTS 451 (2d ed. 1955).
11. Holtsinger v. Scarbrough, 69 Ga. App. 117, 24 S.E.2d 869 (1943).
12. Dahl v. Moore, 161 Wash. 503, 297 Pac. 218 (1931); Follonsbee v. Benzenberg,

122 Cal. App. 2d 466, 265 P.2d 183 (1954); Tillman v. McLeod, - Fla. App.
- 124 So.2d 135 (1960) ; Sullivan v. Stock, - Fla. App. -, 98 So.2d 507

(1957).
13. Srajer v. Schwartzman, 164 Kan. 241, 188 P.2d 971 (1948); In re Wright's

Estate, 170 Kan. 600, 228 P.2d 911 (1951) ; McUne v. Fuqua, 42 Wash.2d 65,
253 P.2d 632 (1953).

14. Schlitz v. Picton, 66 S.D. 301, 282 N.W. 519 (1938) ; Luebke v. Hawthorne, 183
Ore. 362, 192 P.2d 990 (1948).

15. McCann v. Hoffman, 9 C.2d 279, 70 P.2d 909 (1937); Burnett v. Howell, 294
S.W.2d 410 (Tex. Civ. App. 1956); Wills v. Buchanan, 358 S.W.2d 727 (Tex.
Civ. App. 1962).
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and say there must be two elements present to prove payment. These
are: (1) an actual or potential benefit in the material or business
sense resulting or to result to the owner or operator; and (2) that the
transportation was motivated by the expectation of such benefit.' 6

Formal car-pool arrangements are considered to remove the rider from
the operation of guest statutes and place him in the status of passenger
invitee.17 It has likewise been held in cases such as the instant one
that where driver and passenger had entered into an agreement to
alternate in driving their automobiles to work, the passenger was not
a "guest" since both received economic benefit.'8

Although the decision in the present case is sound, it points up
the fact that a person driving an automobile should owe a duty of
ordinary care to every person whether he is a guest or an invitee.
Georgia's common law, as well as the guest statutes, is too harsh. A
driver should not be allowed to vary the care owed to a person riding
in his automobile simply because his status is that of a guest instead
of an invitee. Every passenger should be allowed to recover on a show-
ing of ordinary and not wilful or wanton negligence.

JOHN A. SLIGH, JR.

16. Fuller v. Tucker, 4 Wash.2d 426, 103 P.2d 1086 (1940).
17. Kelly v. Simoutis, 90 N.H. 87, 4 A.2d 868 (1938).
18. Dirkomeyer v. Barnes, 2 Ill. App.2d 496, 119 N.E.2d 813 (1954); Kinney v.

Kraml Dairy, Inc., 20 111. App.2d 431, 156 N.E.2d 623 (1959).
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