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ORIGIN OF THE DOCTRINE

In 1863, a pedestrian, while walking along a public street, was
struck by a barrel of flour which had rolled out the window of an
English warehouse. The injured party brought suit, and in the course
of the trial a question arose as to the necessity of some affirmative
proof of the defendant's negligence. During an argument with coun-
sel, Baron Pollock made use of a now familiar phrase when he said
"the thing speaks for itself."1 Unfortunately he dignified it with
Latin and thus a doctrine arose that still haunts us today. Res ipsa
loquitur soon became involved in other negligence cases where the
plaintiffs were struck by various falling objects. One of the earliest
statements of this doctrine was made by Chief Justice Erle in 1865,
when he said:

There must be reasonable evidence of negligence. But where
the thing is shown to be under the management of the de-
fendant or his servants, and the accident is such as in the
ordinary course of things does not happen if those who
have the management use proper care, it affords reasonable
evidence, in the absence of explanation by defendants that
the accident arose from want of care.2

In the course of the next five years two other cases were tried
in which the plaintiff was allowed to get to the jury upon similar
reasoning.3

It would seem that up to this point the doctrine of res ipsa loquitur
was nothing new but merely a matter of common sense. From cir-
cumstantial evidence of an unusual accident a jury was allowed to
draw the obvious conclusion that it was the defendant's fault. Shortly
after 1870, it has been contended by one writer,4 the doctrine became
confused with an older and different rule.

Fifty-four years prior to the Byrne v. Boudle case,5 the axel of a
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stage coach broke and one of the passengers was hurt. Sir James Mans-
field 6 said that the burden lay upon the carrier to show "that the
stagecoach was as good a coach as could be made, and that the driver
was as skillful a driver as could anywhere be found." It appears that

-later decisions 7 broadened the rule, that the mere fact of injury to a
passenger cast upon the carrier the burden of proving that it was not at
fault. In time it became limited to those situations where the accident
was clearly caused by the carrier's equipment or operation.8 It seems
the decision, as well as the early writers on the law of carriers, 9 ex-
plained this burden of proof on the basis of contractual obligation.
The carrier had contracted to transport the passenger safely' 0 ; that in
the absence of explanation the fact that it had not done so was on its
face a breach of the contract, and that the carrier had undertaken a
special responsibility toward the passenger which required it not only
to exercise the highest possible degree of care, but to pay for the
passenger's damages unless it could prove by the greater weight of
evidence that they were not due to its negligence. Both explanations
have been attributed to the idea that the carrier is " . . . to carry goods
against all events but the acts of God and the enemies of the King."'"

The law of negligence of the late nineteenth century was to a con-
siderable extent the law of railway accidents. It has been contended 12

that as Baron Pollock's Latin phrase became involved in passenger
cases it became fused with the carrier's burden of proof and is now
so far identified with it that only one court recognizes any distinc-
tion.1 3 Thus, there was a combination of two different ideas, one con-
cerned only with what the facts in evidence may be taken to prove,
and the other only with the necessity of any such proof at all.

The effect of this merger was manifold. One of the early results

6. Christie v. Griggs, [1809] 2 Cong. 79, 80, 170 Eng. Rep. 1088.
7. Stokes v. Saltonstall, 38 U.S. 181 (1839); Ware v. Gay, 28 Mass. 106 (1831);

McLean v. Burbank, 11 Minn. 189 (1865); Meier v. Penn. R. Co., 64 Pa. 225
(1870); Laing v. Colder, 8 Pa. 479 (1848); Zemz v. Wilmington & M. R. Co.,

9 S. C. 84 (1855); PROSSER, SFLECTED Topics ON THE LAW OF TORTS 305 (1953).
8. George v. St. Louis I. M. & S. R. Co., 34 Ark. 613 (1879); Stevens v. E. &

A. R. Co., 66 Me. 74 (1876); Breken v. Great Western Ry., 34 Barb. Ch.
256 (N.Y. 1861).

9. COOLEY, TORTS 662-3 (1880); THOMPSON, CARRIERS OF PASSENGERS 209-210 (1887).
10. The case of Christie v. Griggs, [1809] 2 Cong. 79, 170 Eng. Rep. 1088, was

brought on an action in assumpsit.
11. Holt, C. J., in Coggs v. Bernard, [1703] 2 Ld. Raym. 909, 918, 92 Eng. Rep.

107, 112; see for a fuller discussion of this line of logic, PROSSER, SELECTED
Topics ON THE LAW OF TORTS 306 (1953).

12. PROSSER, SELECTED Topics ON THE LAW OF TORTS 307 (1953).
13. Missouri holds that in passenger car cases res ipsa loquitur is a presumption,

but in other cases is a mere permissible inference. Gordon v. Muchling Pack-
ing Co., 328 Mo. 123, 40 S.W.2d 693 (1931); Hartnett v. May Department
Stores, 85 S.W.2d 644 (Mo. App. 1935).
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was the notion, advocated by Thompson 4 that res ipsa loquitur could
apply only where the defendant had undertaken to be responsible
for the plaintiff's safety. Another has been the gradual modification
of the carrier's burden of proof, which has become.in the majority of
jurisdictions a mere presumption,1 5 or a bare permissible inference
of negligence.' 6

Other results were the bewildering con-fusion as to the application
of res ipsa loquitur. Perhaps the industrial expansion and mechani-
zation of the United States contributed to the application of this
doctrine during the last part of the nineteenth, and the twentieth
century to the present. Only two states have denied the doctrine and
even in these states it appears that they indirectly apply it.

17

REQUIREMENTS FOR THE APPLICATION OF THE DOCTRINE

The doctrine is founded in history and has been hedged by certain
requirements.

The maxim res ipsa loquitur is to be applied with great cau-
tion, and its application depends greatly upon the circum-
stances of each particular case. But where the physical facts
surrounding an occurrence are such as to create a reasonable
probability that the occurrence-and the consequent in-
jury-result from negligence, the physical facts themselves are
evidential, and may or may not furnish evidence of the par-
ticular negligence alleged.18

The conditions required as stated by Wigmore in 1905 have been fol-
lowed in later discussions of this subject. They are:

(1) The apparatus must be such that in the ordinary in-
stance no injurious operation is to be expected unless from
a careless construction, inspection or use; (2) Both inspec-
tion and use must have been at the time of the injury in
the control of the party charged; (3) The injurious occur-
ence or condition must have happened irrespective of any
voluntary action at the time by the party injured. (4) It may

14. THOMPSON, NEGLIGENCE 1227-8 (1886) ; THOMPSON, CARRIERS OF PASSENGERS 210
(1887).

15. New York C. & Ct. L. R. Co. v. Blumenthal, 160 Il1. 40, 43 N.E. 809 (1895);
Pittsburgh C. C. & St. L. R. Co. v. Higgs, 165 Ind. 694, 76 N.E. 299 (1905):
Plumb v. Richmond Light & R. Co., 233 N.Y. 285, 135 N.E. 504 (1922).

16. Stebel v. Conn Co., 90 Conn. 24, 76 At. 171 (1915); Williamson v. St. Lake
& 0. R. Co., 52 Utah 84, 172 Pac. 680 (1918); Sullivan v. Minneapolis St.
R. Co., 161 Minn. 45, 200 N.W. 922 (1924).

17. Michigan specifically repudiates the application of the rule, but reaches the
same results as do other states by permitting an inference to be drawn from
circumstantial evidence. 45 C.J. Negligence 1194-6 (1928). South Carolina, like-
wise denies the doctrine but indirectly applies it. See Gnatt v. Columbia
Coca-Cola Bottling Co., 193 S.C. 31, 7 S.E.2d 641 (1940).

18. Sinkovitz v. Peters Land Company, 5 Ga. App. 788, 64 S.E. 63 (1909).
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be added that the particular force and justice of the pre-
sumption, regarded as a rule throwing upon the party charged
the duty of producing the evidence, consist in the circum-
stances that the chief evidence of the true cause, whether
culpable or innocent, is practically accessible to him but
inaccessible to the injured person.' 9

The first of these requirements was stated as the law of Georgia in
Hotel Dempsey v. Teel.20 Mr. and Mrs. Teel registered at the Hotel
Dempsey in Macon. After they had retired, Mrs. Teel noticed that the
shade of one of the windows was up and she attempted to lower it.
When she pulled the cord, the shade and roller tumbled down on her
and caused her to fall. It was alleged that neither she nor her husband
had previously touched or attempted to manipulate the shade. Em-
ployees of the hotel had inspected the room as usual the previous
afternoon, and the bellboy made a second examination when the room
was turned over to the occupants and found nothing out of order.
Judgments for both the husband and wife were recovered in the lower
court. On appeal, the judgments were affirmed, the court holding
that the facts proved were sufficient to make applicable the doctrine
of res ipsa loquitur. The court said, "this court has interpreted the
'Georgia law to permit an inference of negligence against a defendant
by showing that the offending instrument was wholly in the control
of the defendant, that neither the plaintiff nor anyone else had med-
dled with it, and that the occurence was such as ordinarily would not
happen without negligence." 2 1

The above three requirements seem to be often taken for granted
by the Georgia courts. However, there is case authority for some of
them. In Chenall v. Palmer Brick Co.,22 the court reversed a di-
rected verdict for the defendant on the ground the case was one in
which the doctrine of res ipsa loquitur should apply. An action was
brought by plaintiff for injury received by the fall of a brick arch.
He alleged and offered evidence tending to show that the defendant
was liable to him because it had put him to work in an unsafe place.
Lamar, J., after pointing out that in many cases there is no presump-
tion of negligence which will aid the plaintiff, said:

There are other cases, however, where it is shown that the
defendant owned or controlled the thing which, when pro-
perly constructed, maintained, or operated, did not, in the
ordinary course of events, so act as to injure those nearby,
proof that damage was caused by such affords reasonable

19. 4 WIGMoRF, EVIDEN cE §2509 (1st ed. 1905).
20. 128 F.2d 673 (5th Cir. 1942).
21. Id. at 674.
22. 117 Ga. 106, 43 S.E. 443 (1903).
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evidence that the injury was occasioned by want of ordi-
nary care. Prima facie, that want of due care should be re-
ferred to him under whose management and control the
instrument of injury was found. . . It is rather remark-
able, that out of the multitude of personal injury cases
decided by this court in no one of them has the maxim
"res ipsa loquitur," been directly invoked. . . . It is, how-
ever, so well founded in reason, and so sustained by au-
thority, that it is not necessary to make an elaborate ci-
tation of authorities. 23

The third requirement, that the injury must have occurred without
any voluntary action on the part of the person suffering injury, is
set forth in the Dempsey case, supra. The fourth requirement is that
the rule is not applicable where the plaintiff is in as good a position
to know the facts as is the defendant or, in other words, for the
maxim to apply, the evidence must be available to the defendant
but not to the plaintiff. It appears this requirement is the reason for
the other three elements. The law generally is understood to include
this as a reason for applying the rule, if not one of the necessary
conditions of employment.2 4 This is the view taken by the Georgia
Court of Appeals " . . . for the reason that it is more particularly
within his power to explain the character and condition of the in-
strumentality which may have occasioned injury than within the
power of the injured party. ' '25

EFFECT OF THE DOCTRINE

The effect of the doctrine, once it is applicable, is not quite clear
from the cases, some courts holding to one, some another and still
others to all three possible results.26 The least effect of the doctrine
will arise where res ipsa loquitur is treated as furnishing "some" evi-
dence of negligence, sufficient to insure the plaintiff of getting his
case to the jury if the defendant offers no rebutting evidence. Such
a result merely protects the plaintiff from a non-suit or a directed
verdict. It gets him to the jury, but gives him no advantage with the
jury, and he is still bound to obtain an affirmative finding in his
favor by the jury on the issue of negligence. Thus, res ipsa loquitur
under this theory would be treated as a mere inference. 27 Still an-
other view is that res ipsa loquitur establishes a presumption which

23. Id. at 109, 43 S.E. at 445.
24. 45 C.J., Negligence §773, p. 1205, n. 45 (1928).
25. Sinkovitz v. Peters Land Company, 5 Ga. App. 788, 64 S.E. 63 (1909).
26. Harper & Hechel, Effects of the Doctrine of Res Ipsa Loquitur, 22 ILL. L.

REv. 724 (1928).
27. Harris v. Manguem, 183 N. C. 235, 111 S.E. 177 (1922), and cases cited by

Harper and Hechel, op. cit. supra.
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requires the defendant to come forward with some explanation or
some rebutting evidence. If he does so, there is a jury case, but if he
fails to satisfy this burden a verdict may be directed against the de-
fendant as a matter of law.28 A third effect, held to apply in some
jurisdictions, is that when the plaintiff makes out a res ipsa loquitur
case, the burden of proof, in the strict sense, is on the defendant and
the risk of obtaining an affirmative finding by the jury on the issue
of negligence is upon him. The plaintiff is entitled to the verdict
unless the defendant satisfies the jury by a preponderance of the
evidence that he was not guilty of negligence.29

Regardless of the views taken by other courts as to the effect of
res ipsa loquitur, the Georgia courts have consistently treated it as
merely sufficient to carry the case to the jury and as a mere infer-
ence which may be accepted or rejected by them. Cobb, J., in Palmer
Brick Company v. Chenall,30 said, "The maxim res ipsa loquitur is
simply a rule of evidence. The general rule is that negligence is
never presumed from the mere fact of injury, yet the manner of the
occurrence of the injury complained of, or the attendant circum-
stances may sometimes well warrant an inference of negligence." 31

Another illustrative case is that of A. L. Baily v. F. W. Woolworth
Company32 in which the plaintiff entered a restaurant and purchased
some pie and ice cream. In the course of eating he suffered harm
from what he later alleged was glass in the ice cream. The court ap-
pears to have applied the doctrine of res ipsa loquitur, although they
didn't mention it by name, ruling there was sufficient evidence to
go to the jury.

After the plaintiff in a res ipsa loquitur case has established the
elements of the maxim, the defendant may or may not submit evi-
dence. If he decides to submit evidence, his evidence may serve the
purpose of showing that one or more of the elements on which the
plaintiff's case is based are lacking. On the other hand, the defendant
may submit evidence showing that in the conduct of his business he
used ordinary care. It has been said that the plaintiff must first
establish the elements of the maxim and that "when he has shown
this, he has cast a burden on the defendant, who may then proceed
to show that the accident was occasioned by his major, or other causes

28. Everett v. Foley, 132 Ill. App. 438 (1907) and cases cited by Harper and
Hechel, op. cit. supra.

29. Jacks v. Reeves, 78 Ark. 426, 95 S.W. 781 (1906), and cases cited by Harper
and Hechel, op. cit. supra.

30. Palmer Brick Co. v. Chenall, 119 Ga. 837, 47 S.E. 329 (1904).
31. Id. at 840, 47 S.E. at 330.
32. A. L. Baily v. F. W. Woolworth Co., 106 Ga. App. 264, 126 S.E. 686 (1962).
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for which he was not responsible." 33 However, the burden being cast
on the defendant does not mean that in case he does not submit evi-

dence, he must suffer an adverse verdict. In such case, he merely runs

that risk, for the jury may find for either the plaintiff or defendant.

It may be argued on the basis of logic that the better view would be

to treat res ipsa loquitur as a rebuttable presumption. The situations
in which res ipsa loquitur should apply are those in which the de-

fendant is in a better position to prove his innocence than the plain-
tiff to prove his negligence. Thus, it would seem the defendant should
come forward with the evidence or face an adverse ruling as a matter
of law. If the defendant refuses to present evidence the jury certainly
has no more information than the judge and it would seem reasonable
to allow a verdict as a matter of law under these circumstances.

CONCLUSION

In Georgia the doctrine of res ipsa loquitur where applicable con-
stitutes a mere inference for the jury. In other words, the doctrine of
res ipsa loquitur is sufficient to take the case to the jury but failure
of the defendant to submit evidence does not necessarily mean he
will suffer an adverse verdict under Georgia law. In such a case he
merely runs that risk, for the jury may find for either plaintiff or de-
fendant. However, it is contended that the more logical and better
view would be to treat res ipsa loquitur as a rebuttable presumption.
Under this view, when res ipsa loquitur is applied, a prima facie case
is established to go to the jury but failure of the defendant to go for-
ward with the evidence would result in a directed verdict for the
plaintiff as a matter of law.

33. Chenall v. Palmer Brick Go., 117 Ga. 106, 109, 43 S.E. 443, 445 (1903), and
also see Monahan v. National Realty Company, 4 Ga. App. 680, 62 S.E. 127
(1908); Macon Coca-Cola Bottling Co. v. Crane, 55 Ga. App. 573, 190 S.E.

879 (1937).
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