
TO QUESTION OR NOT TO QUESTION-
THAT IS THE QUESTION!!!

(THE PRESENT STATUS OF THE UNSWORN STATEMENT
IN GEORGIA CRIMINAL TRIALS)

By Er) ALEX DAvIs*

In a prosecution for abandonment the trial court permitted cross-
examination of the defendant without his consent during an unsworn
statement. The trial judge stated in overruling a motion for new
trial that he construed the defendant's, "request and consent" to be
examined by his counsel as also consenting to be cross-examined. The
issue on appeal was: when a defendant makes an unsworn statement
with the assistance of counsel, does the State then have the right to
cross-examine him over the objection of his counsel? The Court of
Appeals in reversing stated in the syllabus: "If, in the trial of a crimi-
nal case, the accused makes an unsworn statement to the court and
jury in his defense, he cannot be compelled to answer any questions
on cross-examination should he think proper to decline to answer."'

Prior to 1961, Georgia was the only common law jurisdiction in
the world which had retained the old common law rule that the
accused in a criminal proceeding was incompetent to testify under
oath in his own behalf.2 In an attempt to ameliorate the harshness
of the incompetency statute the legislature provided that the accused
should have the right to make an unsworn statement. This personal
right, to make an unsworn statement, granted to an accused extended
no further than to permit him to make to the court and jury such
statement as he deemed proper in his defense. His counsel had no
right to ask him questions while he was making this statement. The
trial judge, however, in his discretion, could permit defendant's
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1. Shoffeitt v. State of Ga., _ Ga. App. _, 129 S.E.2d 572 (1963).
2. GA. CODE ANN. §38-416 (1954 Rev.): (1037 P.C.) Persons not competent or

compellable to testify for or against self. No person, who shall be charged in
any criminal proceeding with the commission of any indictable offense or any
offense punishable on summary conviction, shall be competent or compellable
to give evidence for or against himself. (Acts 1866, pp. 138, 139).

3. GA. CODE ANN. §38-415 (1954 Rev.): (1036 P.C.) Prisoner's statement; oath;
cross-examination. In all criminal trials, the prisoner shall have the right to
make to the court and jury such statement in the case as he may deem
proper in his defense. It shall not be under oath, and shall have such force
only as the jury may think right to give it. They may believe it in preference
to the sworn testimony in the case. The prisoner shall not be compelled to
answer any questions on cross-examination, should he think proper to de-
cline to answer. (Acts 1868, p. 24; 1874, pp. 22, 23; 1878-9, p. 53).
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counsel to ask him questions or make suggestions relating to his
statement, while he was making it or when he had concluded. 4 The
accused in making an unsworn statement was not subject to cross-ex-
amination unless he consented to answering the questions. 5 This was
the status of the law before the decision of the United States Supreme
Court in Ferguson v. State of Georgia, in 1961.6 In the Ferguson case
the defendant was denied the right to have his counsel question him
during an unsworn statement. On certiorari to the United States Su-
preme Court the only question raised by the defendant was whether
the application of GA. CODE ANN. §38-415 (1954 Rev.), denied him
the right to counsel at every step in the proceedings within the re-
quirements of due process as imposed upon the states by the four-
teenth amendment. The U. S. Supreme Court held that the Georgia
courts in applying GA. CODE ANN. §38-415 (1954 Rev.), allowing an
unsworn statement, in connection with GA. CODE ANN. §38-416 (1954
Rev.), the incompetency statute, could not deny a defendant the right
to have his counsel question him during his unsworn statement as such
would be in violation of the due process clause of the fourteenth
amendment. In view of GA. CODE ANN. §38-415 (1954 Rev.), expressly
providing that a defendant who makes an unsworn statement shall not
be compelled to answer any questions on cross-examination should he
think proper to decline to answer, the resulting advantage of the
Ferguson case to an accused was that he could make an unsworn state-
ment as articulate and convincing as the aid of counsel could invoke
but the State had no right to cross-examine.

The 'General Assembly in 1962, undoubtedly as a result of the Fer-
guson case, amended GA. CODE ANN. §38-415 (1954 Rev.), allowing
an unsworn statement; GA. CODE ANN. §38-416 (1954 Rev.), the in-
competency statute; and GA. CODE ANN. §27-405 (1953 Rev.), providing
that the courts should permit an unsworn statement. GA. CODE ANN.

§38-416 (1954 Rev.), as amended, now provides that no person charged
with an indictable offense shall be compelled to give evidence for or
against himself.7 The section was amended by striking out the words
"competent or". GA. CODE ANN. §38-415 (1954 Rev.),8 was amended

4. Corbin v. State, 212 Ga. 231, 91 S.E.2d 764 (1956) and the cases therein
cited.

5. Hockney v. State, 101 Ga. 512, 28 S.E. 1007 (1897); Roberts v. State, 189
Ga. 36, 5 S.E.2d 340 (1939) ; GA. CODE ANN. §38-415 (1954 Rev.) .

6. 364 U.S. 570, 81 S.Ct. 756, 5 L.Ed.2d 783 (1961). See also comment on Fer-
guson case in 13 MERCER L. REV. 256 (1961).

7. GA. CODE ANN. §38-416 (1954 Rev.). This section as amended reads as fol-
lows: "No person, who shall be charged in an, criminal proceeding with the
commission of any indictable offense or any offense punishable on summary
conviction, shall be compellable to give evidence for or against himself."

8. GA. CODE ANN. §38-415 (1954 Rev.). This section as amended reads as fol-
lows: "In all criminal trials, the prisoner shall have the right to make to
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by adding an alternative to the old code section. Under the amended
section an accused has an election to make either an unsworn statement
or be sworn as a witness and testify in his behalf, being subjected to
cross-examination as any other witness. 'GA. CODE ANN. §27-405 (1953
Rev.) ,9 was not changed except to add the same alternative as given in
GA. CODE ANN. §38-415 (1954 Rev.). These amendments left a very
serious question, the answer to which is not readily apparent. The ques-
tion simply stated is whether or not the Ferguson case is applicable to
the unsworn statement under GA. CODE ANN. §38-415 (1954 Rev.), as
amended? In other words, if a defendant elects to make an unsworn
statement under the amended code section, would the Ferguson case
govern and allow his counsel to question him. It is not within the
scope of this article to answer the above question. However, it is sug-
gested that the rule of the Ferguson case is now circumvented as the
accused has an election to be either sworn or make a unsworn state-
ment. A very forceful argument can be presented for the proposition
that a defendant electing to make an unsworn 9tatement under the
amendments, which now give him the right to make a sworn statement,

the court and jury such statement in the case as he may deem proper in
his defense. It shall not be under oath, and shall have such force only as
the jury may think right to give it. They may believe it in preference to
the sworn testimony in the case. The prisoner shall not be compelled to
answer any questions on cross-examination, should he think proper to de-
cline to answer. In the alternative, however, if the prisoner wishes to testify
and announces in open court his intention to do so, he may so testify in his
own behalf. If so, he shall be sworn as any other witness and may be ex-
amined and cross-examined as any other witness, except that no evidence
of general bad character or prior convictions shall be admissible unless
and until the defendant shall have first put his character in issue. Evidence
of prior felony convictions may be admitted in those cases where the same
are alleged in the indictment as provided by law. The failure of a de-
fendant to testify shall create no presumption against him, and no com-
ment shall be made because of such failure. Provided, however, in the
event the defendant elects to be sworn and examined, he shall not lose his
right to open and conclude the argument to the jury, if he has not intro-
duced other evidence in the trial."

9. GA. CODE ANN. §27-405 (1953 Rev.). This section as amended reads as fol-
lows: "This court shall hear all legal evidence submitted by either party,
and shall always permit the defendant to make his own statement of the
transaction (not under oath) if he desires to do so. The Weight to be
given to such statement shall be entirely in the discretion and sound judg-
ment of the court. Whenever such statement is made, it shall be the duty
of the court to reduce it to writing, and return it with the other papers
to the proper court in the event of a commitment. In the alternative, how-
ever, if the prisoner wishes to testify and announces in open court before
any court of inquiry his intention to do so, he may so testify in his own
behalf. If he so elects, he shall be sworn as any other witness and may be
examined and cross-examined as any other witness, except that no evidence
of general bad character or prior convictions shall be admissible unless and
until the defendant shall have first put his character in issue. The failure
of a defendant to testify shall create no presumption against him, and no
comment shall be made because of such failure."
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thereby waives his right to have counsel lead him through his unsworn
statement.9

a

Shoffeitt v. State of Georgia10 arose subsequent to the decision in
the Ferguson case but prior to the amendments in 1962. The de-
fendant thus enjoyed the full benefits of the Ferguson case.. During
the course of the trial the defendant, having elected to make an un-
sworn statement, was examined by his counsel. The trial judge con-
strued the defendant's request to be examined as also consenting
to be cross-examined. He reasoned that the Ferguson case, which
held that the defendant had a right to have his counsel propound
questions to him during the unsworn statement, created a situation
in criminal procedure which the legislature never intended. The
trial judge then concluded the legislature never intended to grant
the defendant this right (to be lead during an unsworn statement)
and deny the State the right to cross-examine without his consent.
It seems obvious to this writer that the answer could not be found
in looking at what the legislature intended. Clearly the situation
produced by the Ferguson case was not considered by the legislature
at the time the code sections involved were passed." GA. CODE ANN.

§38-415 (1954 Rev.), expressly provides that the State has no right
to cross-examine without the defendant's consent. Therefore, the
trial judge, in ignoring the plain words of the statute, erred in al-
lowing the State to cross-examine the defendant over his objection.

On appeal, the issue before the Court of Appeals in the case was:
when a defendant elects to make an unsworn statement with the as-
sistance of counsel whereby counsel asks questions and elicits answers
of the defendant, does the State have the right to cross-examine over
the objection of the defendant. The court correctly held that an ac-
cused in making an unsworn statment can not be cross-examined

9a. A careful reading of the Ferguson case leaves one with the impression that
the Court's greatest concern was with the accused's incompentency as a wit-
ness. Illustrative of this point is the Court's holding that the application of
Sec. 38-415 in the context of Sec. 38-416 was unconstitutional. This was
further emphasized by Mr. Justice Frankfurter, who stated in a concurring
opinion that, standing alone, Sec. 38-415 raised no constitutional difficulty.
The amendments alleviated this problem by providing that an accused is
competent as a witness upon his electing to be sworn. Section 38-415 is noth-
ing more than a privilege, which could be removed at anytime, granted by
the legislature to persons accused of crime. As the unsworn statement is a
privilege, it would seem the legislature could fasten to it such conditions as
it deems proper. Therefore it can be argued that an accused, in electing to
make an unsworn statement, must take the privilege subject to all of its
conditions, thereby waiving any right he has to the assistance of counsel.

10. _ _Ga. App._ , 129 S.E.2d 572 (1963).
11. Legislature enacted GA. CODE ANN. §38-416 (1954 Rev.) in 1866, Acts 1866,

pp. 138, 139. GA. CODE ANN. §38-415 (1954 Rev.), was originally enacted in
Acts 1868, p. 24, and subsequently modified in Acts 1874, pp. 22, 23 and
Acts 1878-9, p. 53.

19631



MERCER LAW REVIEW

without his consent. Had the court written nothing more than the
syllabus 12 this case would not have presented the problems which
this writer feels it does. It should be pointed out that the Shoffeitt
case was decided by the court subsequent to the amendment of GA.

CODE ANN. §§38-415-416 (1954 Rev.), and §27405 (1953 Rev.). 13 In
deciding the case the court did not "deem it amiss" to consider
'GA. CODE ANN. §38-415 (1954 Rev.) as amended, (1962 Supp.), there-
by reaching the conclusion that "the General Assembly left intact
the unsworn statement."'14 It is not clear whether the court reached its
decision on the law as it existed at the time of the trial, or as it
existed when the case was heard on appeal. The decision in either in-
stance should have been the same as GA. CODE ANN. §38-415 (1954
Rev.), both before and after the amendment (1962 Supp.), clearly
states that an unsworn defendant can not be examined without his
consent. The questionable part of the Shoffeitt decision is found in
the unnecessary language of the opinion. After deciding the legisla-
ture "left intact the provisions of this code section" [GA. CODE ANN.

§38-415 (1954 Rev.)], the court proceeded to use language the case
did not call for and which produces a result contra to the legislative
intent in amending GA. CODE ANN. §38-415 (1954 Rev.):

Therefore, we conclude that in the trial of a criminal case
when the accused does not testify under oath but elects to
make an unsworn statement to the court and jury in his
defense, counsel for the accused may ask him proper ques-
tions to elicit his statement, but this does not subject the
accused to cross-examination without his consent.15 (em-
phasis added).

Although not entirely free from doubt, it appears from the language
used in the above quote that the court took the amended section
into consideration, noting specifically the use of the words "when
the accused does not testify under oath" and "elects." Obviously be-
fore the amendments the defendant did not have an election as
to whether he would be sworn or unsworn. It seems from the language
used and the conclusion reached that the court proceeded on the as-
sumption that the Ferguson case still governs; even after the amend-
ments when there is an election to make an unsworn statement. This
part of the opinion apparently is dictum. The issue was whether or

12. "If, in the trial of a criminal case, the accused makes an unsworn statement
to the court and jury in his defense, he cannot be compelled to answer any
questions on cross-examination should he think proper to decline to answer."
Shoffeitt v. State of Ga., - Ga. App. - 129 S.E.2d 572 (1963), (syllabus).

13. Notes 7, 8 and 9, supra.
14. Shoffeitt v. State of Ga., - Ga. App .. 129 S.E.2d 572, 573 (1963).
15. Id. at -, 129 S.E.2d at 573.
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not an unsworn defendant could be cross-examined over his objection
and not whether he had a right to the assistance of counsel in making
an unsworn statement. It is indeed unfortunate that the court, with
the amendment before it, stated that a defendant has the right in mak-
ing an unsworn statement to the assistance of counsel. It does not
necessarily follow that the Ferguson case governs under the amend-
ment. The result of this dictum gives to an accused in Georgia the
election to either be sworn, or make an unsworn statement, being
lead by his counsel, with cross-examination depending entirely upon
the accused's consent. 16 In other words, if the dictum in this case is
followed the Ferguson case will continue to reign and the only thing
accomplished by the 1962 amendments will be to allow a defendant
to be sworn as a witness. Surely the legislature did not intend this
result.

In conclusion, it is suggested that under the amendments an ac-
cused electing to make an unsworn statement waives the rights the
Ferguson case gave him. If the courts prove to be unwilling to aban-
don the Ferguson case then the legislature should abolish the un-
sworn statement.

16. It is an undue advantage to allow criminal defendants to be examined by
their counsel in making unsworn statements and make cross-examination
depend entirely upon the accused's consent.
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