
A GUIDE TO THE 1963 AMENDMENT TO THE
GEORGIA UNIFORM COMMERCIAL CODE

By C. EDWARD HANSELL*

The 'General Assembly's recent action in enacting the 1963 amend-
ment to the UNIFORM COMMERCIAL CODE may take some Georgia law-
yers by surprise, if they were not aware of the fact that our State had
previously adopted the Code itself. Perhaps the most important mes-
sage to be gleaned from the amendment is that the UNIFORM COM-

IERCIAL CODE is definitely going to be the law in Georgia: the Gen-
eral Assembly has not, and is not going to, repeal it before it has a
chance to go into effect. However, all of us have been granted, by
the 1963 amendment, a further grace period, from April 1, 1963
(the effective date under the Code as enacted in 1962) until January
1, 1964 (the effective date under the amendment) in which to study
this wisely-conceived and skillfully-drafted legislation. There follows
a summary of the changes which the 1963 amendment makes in the
UNIFORM COMMERCIAL CODE, as enacted the previous year, and the
reasons why such changes are made.

1. "Public Sale" Defined. There are various sections in the Code
where the phrase "public sale" is referred to, such as sec. 109A-2-706,
"Seller's Resale Including Contract for Resale"; sec. 109A-7-206,
"Termination of Storage at Warehouseman's Option"; sec. 109A-7-
210, "Enforcement of Warehouseman's Lien"; sec. 109A-7-308, "En-
forcement of Carrier's Lien"; and sec. 109A-9-504, "Secured Party's
Right to Dispose of Collateral After Default; Effect of Disposition."
Prior to the 1963 amendment, "public sale" was not explicitly de-
fined anywhere in the Code. The definitions of the term "public
sale" which appear in Words and Phrases indicate that if a sale is a
public sale, there must be notice of the sale, that the sale must be at
auction or public outcry, that it must be made to the highest bidder,
and that all persons have a right to come to the sale and bid. The
notice of the sale must be given generally and not to restricted per-
sons, and must be a notice to a sufficient number of people to insure
the fairness of the sale and to promote competitive bidding. Ordi-
narily, a public sale, in line with the definitions contained in Words
and Phrases must be held at a place accessible to those invited to at-
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tend and to those members of the public who might be interested in
bidding. There is no appellate decision in Georgia defining the
phrase "public sale." With a view toward clarifying, for the pur-
poses of the Code, the meaning of the phrase "public sale," par-
ticularly to avoid any judicial construction of the Code by our courts
to the effect that a "public sale" is to be conducted in the same man-
ner as a judicial sale, the 1963 amendment to the Code adds a new
subsection (31A) to section 109A-1-201, defining "public sale." As
defined therein, "public sale" means

A sale of which notice is given by advertisement once a week
for two weeks in a newspaper in which Sheriff's advertise-
ments are published in the county where the sale is to be
held, which shall state the day and hour, between 10:00
o'clock A.M. and 4:00 P.M., and place of sale, and shall
briefly identify the goods to be sold. The sale shall be held
at a place reasonably available to persons who might desire
to attend and submit bids, and those attending shall be given
opportunity to bid on a competitive basis, and the sale if
made shall be made to the highest and best bidder.

It is further provided in subsection (31A) that the definition of
"public sale" contained therein is not in derogation of any additional
requirements relating to notice of or conduct of any public sale as
may be contained in any other provisions of the Code, but are
supplementary thereto.

2. Interest Not to Run on Cashier's Checks. Paragraph (a) of sub-
section (4) of sec. 109A-3-122, "Accrual of Cause of Action," is re-
vised so as to make it clear that interest on cashier's checks and de-
mand certificates of deposit runs from demand only, and not from
date of issue. This revision was approved for the official text of the
UNIFORM COMMERCIAL CODE by its permanent editorial board, and
follows similar language used in the Code as adopted in Massachu-
setts, Connecticut, Illinois, and New York. Fears had been expressed
that, otherwise, interest might run on cashier's checks and demand
certificates of deposit from their respective dates of issue, rather than
from demand.

3. "Continental" Deleted. The word "continental" appearing be-
tween the words "the" and "United States" in subsection (2) of sec.
109A-3-412, "Acceptance Varying Draft," and in subsection (4) of sec.
109A-3-504, "How Presentment Made," respectively, is stricken, in
order to avoid exclusion from the operation of the Code of docu-
ments or transactions occurring in the states of Alaska or Hawaii.
This change is in line with an identical modification of the official
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text of the UNIFORM COMMERCIAL CODE authorized by its permanent
editorial board.

4. Provision Made for Processing Checks at Computer Centers. A
new subsection (3) is added to sec. 109A-4-204, "Methods of sending
and presenting; sending direct to payor bank," providing that pre-
sentment may be made by a presenting bank at a place where the
payor bank has requested that presentment be made, and an addition-
al phrase has been added at the beginning of subsection (4) of sec.
109A-3-504, "How presentment made," the purpose of both additions
being to authorize the presentment of checks at computer centers.

5. Time Within Which Customer Must Notify Bank of Forgeries
and Alterations Shortened. As enacted in 1962, the Code provided
in subsection (4) of section 109A-4-406, "Customer's duty to discover
and report unauthorized signature or alteration," that without regard
to care or lack of care of either the customer or the bank, a customer
who did not, within one year from the time a bank statement and
items were made available to him, discover and report to the bank
his unauthorized signature or any alteration on the face or back of the
item or any unauthorized endorsement was precluded from asserting
against the bank such unauthorized signature or alteration of en-
dorsement. By the 1963 amendment, the period of limitation with re-
spect to forged signatures and alterations on the face of items is
shortened from one year to sixty (60) days, leaving the limitation
at one year for unauthorized endorsements and alterations on the
back of items. This change is in harmony with the Georgia statutes
in effect prior to the effective date of the Code, and is thought to be
a more realistic and fair limitation with respect to both banks and
their customers. Since it relates to a banker-customer relationship, it
may be thought of as essentially a local problem, and, therefore, the
change made by the 1963 amendment in no way impairs the aim of
uniformity in the UNIFORv COMMERCIAL CODE.

6. Notice of Bulk Sale by Certified Mail Authorized. The phrase
"or certified" is inserted in subsection (3) of sec. 109A-6-107, "The
notice," and in paragraph (b) of subsection (c) of sec. 109A-6-108,
"Auction sales; 'auctioneer'," so as to provide that notice to creditors
of a bulk transfer may be given by certified mail as well as personally
or by registered mail. A comparable change in the official text of the
UNIFORM COMMERCIAL CODE was authorized by its permanent editorial
board in 1962.

7. Limitation on Warranty of Authenticating Trustee, Registrar,
or Transfer Agent. Under the Code as enacted in 1962, a transfer agent
or registrar, or authenticating trustee, placing his signature upon a se-
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curity warrantied, by virtue of 109A-8-208, "Effect of signature of
authenticating trustee, registrar, or transfer agent," not only that the
security was genuine, but that it was "in proper form" as defined in
sec. 109A-8-102, "Definitions and index of definitions." Under the
1963 amendment the warranty is modified to the effect that the au-
thenticating trustee, registrar, or transfer agent warrants that he has
reasonable grounds to believe that the security is in the form the
issuer is authorized to issue. It is believed that this substituted war-
ranty is commensurate with actual practice.

8. Priorities Between Perfected Security Interests Under the Code
and Certain Liens, Claims and Other Rights Clarified. The Code as
enacted in 1962 attempted to deal with the question of the relation-
ship between security interests created under it and other statutory
liens, year's support and ad valorem taxes by means of a non-uniform
insertion of a phrase in the text of 109A-9-201, "General validity of
security agreement," and by modification of language in sec. 109A-9-
310, "Priority of certain liens arising by operation of law." It was
felt that such insertion and modification did not do the job required,
and that it would be in the interest of clarity to set out the relation-
ship between security interests under the Code and non-Code created
liens and rights by substituting new language for what was previously
in sec. 109A-9-310. As revised, sec. 109A-9-310, "Priority of Certain
Liens, Claims and Rights," provides that a perfected security interest
takes priority over all liens, claims and rights described in GA.

CODE ANN. §§67-1701 (1957 Rev.) and 113-1508 (1959 Rev.) except
that:

(a) year's support to the family, duly set apart in the col-
lateral prior to the perfection of the subject security in-
terest, takes priority over such security interest, (b) a lien
for property taxes duly assessed upon the subject collateral,
either prior to or subsequent to the perfection of the subject
security interest, takes priority over such security interest, and
(c) a lien for all other State taxes takes priority over such

security interest, except where such security interest is per-
fected by filing a financing statement relative thereto prior
to such time as the execution for such State taxes shall be
entered on the execution docket in the place and in the
manner provided by law; provided nevertheless that, with
respect to priority rights between such tax liens and se-
curity interests where under this Article the same are per-
fected other than by filing a financing statement, the same
shall be determined as provided by law prior to the ef-
fective date of this Act, and (d) a lien for other unpaid
taxes or a duly rendered judgment of a court having juris-

1963]



MERCER LAW REVIEW

diction takes priority over such perfected security interest,
but only if execution or notice of such lien or judgment
is duly recorded in the place designated by statute ap-
plicable thereto, and if record thereof is made prior to
the perfection of the subject security interest, and if the
subject security interest is not a purchase money security
interest.

9. Effectiveness of After-Acquired Property Clause as to Crops Ex-
tended from One to Seven Years. Paragraph (a) of subsection 4 of
.sec. 1P09-9-204 "When security interest attaches; aftew-acquired
property; future advances," is amended to allow an after-acquired
property clause to attach to crops which become such within seven
years after a security agreement is executed. As originally enacted in
1962, the Code had a one year limitation with respect to such crops.
The change was made in order to be harmonious with existing prac-
tices with respect to farm finance, particularly as conducted by pro-
duction credit associations organized and operating under the Farm
Credit Act of 1933, as amended. Former GA. CODE ANN. §67-1105
(1957 Rev.), which is repealed by the Code, allowed after-acquired
property clauses to be effective as to future crops without any time
limitation at all.

10. Effectiveness of Filed Financing Statements Clarified as to De-
mand Obligations. A new addition to subsection 2 of Code sec. 109A-
9-403, "What constitutes filing; duration of filing; effect of lapsed
filing; duties of filing officer," provides: "A filed financing statement
which states that the obligation secured is payable on demand is ef-
fective for five years from the date of filing." The permanent edi-
torial board in 1962 approved the addition of this language to the
official text of the Code, as clarifying a point as to which there was
sufficient ambiguity to make the addition desirable.

11. Increase in Filing Fees. Changes are made in subsection (5)
of sec. 109A-9-403, "What constitutes filing; duration of filing; ef-
fect of lapsed filing; duties of filing officer," in subsections (1) and
(3) of sec. 109A-9-404, "Termination statement," in subsections (1)

and (2) of sec. 109A-9-405, "Assignment of security interest; duties
of filing officer; fees," and in sec. 109A-9-406, "Release of collateral;
duties of filing officer; fees," increasing the fees for filing financing
statements and the like to amounts which more adequately compen-
sate the clerks of court and the county governments for the expense
of maintaining files. The increased fees are in line with the median
of charges presently in force throughout the other seventeen states
which have adopted the UNIFORM COMMERCIAL CODE.

12. Clerks Not Required to Certify as to Effectiveness of Filing.
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The portion of subsection (2) of Code sec. 109A-9-407, "Informa-
tion from filing officer," which provides that upon request

The filing officer shall issue his certificate showing whether
there is on file on the date and hour stated therein, any
presently effective financing statement naming a particular
debtor and any statement of assignment thereof and if
there is, giving the date and hour of filing of each such
statement and the names and addresses of each secured
party therein.

is stated in the official text of the UNIFORM COMMERCIAL CODE tO

be "optional" as to adoption by the various adopting states. In
1962, the Georgia legislature adopted the optional language, but
the 1963 amendment deletes it, thus removing the obligation there-
by imposed upon the clerks to make record searches on request
and to certify to the effectiveness or non-effectiveness of filed fi-
nancing statements. However, under the amendment, the clerks
are required to furnish copies of such statements where the party
requesting same identifies the statements requested by the appro-
priate file numbers.

13. Destruction of Old Records. It is now provided, by a new
code section, sec. 109A-9-408, "Destruction of Old Records," that a
filing officer may, if he elects to do so, remove and destroy lapsed
and no longer effective financing statements and the like, one year
or more after lapse. However, it is provided, in the new code section,
that the filing officer shall not "remove from the files nor destroy
any index of any such statement."

14. Effective Date Postponed. By an amendment to sec. 109A-10-101,
"Effective Date," the effective date of the Code is postponed from
"midnight on April 1, 1963" until "12:01 A.M. on January 1,
1964." It was determined that the reference to "midnight" was am-
biguous and that the time when the Code was to go into effect
should be expressed in terms of "A. M." or "P. M.," particularly
in the light of the language used by the Georgia Supreme Court in
Henderson v. Reynolds, 84 Ga. 159 (1889), at page 162, where it was
stated: "The only standard of time in the computation of a day or
the hours of a day, recognized by the law of Georgia, is the meridian
of the sun ......
15. Repealer Provisions Clarified. Sec. 109A-10-103, "Specific re-
pealer," has been re-cast into new sections 109A-10-103, "Specific Re-
pealer," 109A-10-103.1, "Effect of Certain Code Sections Limited,"
109A-10-103.2, "Certain Code Sections Superseded in Part," and 109A-
10-103.3, "Certain Statutory Remedies Retained." Certain errors ap-
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pearing in former section 109A-10-103 were corrected by the 1963
amendment, and it is now more certain that the repealer provisions
meet the technical requirements of law.

16. Uniform Act For Simplification of Fiduciary Security Trans-
fers Reinstated. Sec. 109A-10-105, "Laws not repealed," is re-cast by
the 1963 amendment into two subsections, what was formerly in sec.
109A-10-105 appearing now in subsection (1) thereof, and it being
provided in subsection (2) thereof that the UNIFORM COMMERCIAL
CODE does not repeal the UNIFORM ACT FOR SIMPLIFICATION OF Fi-
DUCIRY SECURITY TRANSFERS. This change is in line with a recom-
mendation made in 1962 by the permanent editorial board of the
Code as to all jurisdictions where the UNIFORM AT FOR THE SIMPLI-

FICATION OF FIDUCIARY SECtRTY TRANSFERS has been previously en-
acted. 'Generally speaking, under the UNIFORM ACT FOR THE SIMPLI-
FICATION OF FIDUCIARY SECURITY TRANSFERS, a transfer agent is able
to approve transfers by fiduciaries more easily than under the pro-
visions of the UNIFORM COMMERCIAL CODE.

17. Minor Corrections. Many sections of the 1963 amendment mere-
ly correct typographical errors, supply words inadvertently omitted,
correct misspellings, and remove words inadvertently included. Of a
similar nature is the change made in subsection (2) of sec. 109A-9-203,
"Enforceability of isecurity interest; proceeds, formal requisites,"
which identifies, by reference to the specific Georgia laws, the Code
chapters which were previously referred to therein, namely, GA. CODE
ANN. ch. 25-3 and GA. CODE ANN. title 57, Interest and Usury.

From the foregoing, it will have been seen that the 1963 amend-
ment consists of many changes, some of which are substantive in
nature, while others are purely "technical" in the sense that they
correct typographical errors and the like. Some of the substantive
changes are "local" in character, in some instances being restora-
tive of the prior Georgia law on the points to which they pertain,
while other changes of substance, such as the provision for the
presentation of checks at computer centers, and the limitation
of the warranties made by authenticating trustees and transfer agents,
are in line with the most recent modifications of the official text of
the UNIFORM COMMERCIAL CODE, as authorized in 1962 by its per-
manent editorial board. With all the changes, both technical and
substantive, the transition to operation under the Code should be
eased for the entire business community of our State.
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