
LAW, LANGUAGE AND LITERATURE

By MR. JUSTICE BOND ALMAND*

In Sir Walter Scott's GUY MANNERING, Col. Mannering, on a
visit to the home of his counselor, was shown the library which was
filled with books on many subjects--particularly the classics. "These,"
the counselor said, "are my tools of trade. A lawyer without history
or literature is a mechanic-a mere working mason-if he posseses
some knowledge of these, he may venture to call himself an archi-
tect."

Lord Macmillan, the great Scottish lawyer and judge, once said:
"Words, the spoken and the written word, are the raw material of the
lawyer's trade and the possession of a good literary style, which en-
ables him to make effective use of that material is one of the most
valuable of all professional equipments. Such a style is often a natural
gift, but even where it is not so bestowed, it may be acquired by prac-
tice and study .... There are fewer higher intellectual pleasures than
success in the task of expressing an argument or a conclusion in just
precisely the right language, so that the thought is caught and poised
exactly as one would have it. Clear thinking always means clear
writing and clear writing always is good writing."'

Every day the lawyer is using words, whether he is drafting a con-
tract, deed, will, a pleading, a brief, a statute, or orally arguing a case
in court. In writing or speaking he is seeking to convey thoughts,
intent or convictions. His purpose is to so express as to impress and
convince. To do this he must have knowledge of language and the
skill to use it properly. Sir Frederick Pollock said a draftsman of an
ordinary lease cannot produce a good work, "unless he has a share
of artistic feeling in the eminent sense and takes a certain artistic
pride in the quality of his workmanship, apart from the reward
he will get for it."

Words of all things are the most uncertain and ambiguous. The
poet Dryden wrote:

As long as words a different sense will bear
and each may be his own interpreter

Our airy faith will no foundation find
the words of weathercock for every wind.

Associate Justice, Supreme Court of Georgia.
1. MACMILLAN, LAWS AND THINGS (1937).
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A large number of legal contests have their origin in the am-
biguous use or misuse of language. The law reports are filled with
cases where the courts have belabored to interpret ambiguous words,
phrases and sentences, in deeds, contracts, wills and statutes. The dif-
ficulty of interpretation is caused by the careless or imperfect use of
words as a vehicle of ideas. In the drafting of statutes and ordi-
nances (a field in which it is said even a layman is presumed not to
be ignorant of the law's meaning) we find the worst example of the
use of words, where even trained lawyers differ as to their meaning
and judges in writing opinions as to their meaning end up add-
ing darkness to shadow. In the words of that eminent English
judge, John Stephens: "It is not enough to attain a degree of
precision which a person reading in good faith can understand
but it is necessary to attain, if possible, to a degree of precision which
a person reading in bad faith cannot misunderstand. Its all the better
if he cannot pretend to misunderstand it."

The magnitude in which the English and American courts have
been called upon to define words and phrases is shown by the numer-
ous law dictionaries and volumes of words and phrases.2 In the 17th
century a professor of civil, law at Cambridge University published a
book entitled, THE INTERPRETOR OR BOOK CONTAINING THE SIGNIFI-

CATION OF WoRDs. In the preface he said: "A lawyer professeth true
philosophy and therefore should not be ignorant of either beasts, or
fowls or creeping things nor of the trees from the Cedars of Lebanon
to the Hyssops that springeth out of the wall."

We speak of the legal profession as being a learned profession-
which means erudition-well informed-scholarship. It does not mean
that a lawyer is learned in the science of jurisprudence alone. The
mere possession of a diploma from a law school or a license to prac-
tice law does not make one a learned lawyer. The term includes
other fields of knowledge such as language, history, philosophy and
economics. Catherine Drinker Bowen, the author of YANKEE FROM

OLYMPus and THE LION AND THE THRONE, has said that "the writer
and the lawyer belong to the same species-to be classified under one
genus-articulate man-interested in the techniques of utterance-
intent: The motivations of man."

John Mason Brown, a son of a judge, in an address before the
American Law Institute in 1952 said: "Experience itself, if only one
has the ability to respond to it and translate it into words, is a better
teacher of composition than our colleges know. Those who preside
over courtrooms or argue in them cannot escape from life. They

2. See, "Words and Phrases," 75 volumes.
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may not approach it as novelists, dramatists, panelists or historians
would, but they cannot duck it. The constant confrontation with
the actual is what Dr. Johnson had in mind when he said, 'Law-
yers know life practically. A bookish person should always have
them to converse with. Lawyers have what the writers want.'"

Court trials and the published reports of them have supplied the
grist for many imperishable novels and plays. Many enduring books
depicting the just and unjust phases either of the law or its administra-
tion have been written, either by lawyers or those who had the ability
to write in lay language the workings of the law. Many reforms in
the processes of the administration of the law and the law itself have
stemmed from such novels.

Professor John H. Wigmore in 1922 gave us a list of one hundred
novels that deal in the main with the principles of the legal pro-
fession. He divides these into four categories. (A) Novels in which
a trial scene is described such as: Balzac's, A COMMISSION IN LUN-
AcY; Blackmore's, LORNA DOONE; Cooper's, THE WAYS OF THE

HOUR; Dicken's, BLEAK HOUSE; Dumas', TWENTY YEARS AFTER;

Hugo's, LES MISERABLES; Scott's, IVANHOE; and Twain's, PUDDING-

HEAD JONES. (B) Novels which portray the typical traits of a law-
yer or a judge such as: Cooper's, THE REDSKINs; Dickens', PICK-
WICK PAPERS; Warren's, 10,000 A YEAR; Scott's ROB Roy; Steven-
son's, WEIR OF HERMISTON; and Ford's, PETER STERLING. (C) Novels
in which the methods of law in the prosecution and punishment of
crime are delineated such as: Tolstoi's, RESSURRECTION; Reade's,
HARD CASH; 'Goldsmith's, VICAR OF WAKEFIELD; Hawthorne's, SCAR-
LET LETrER; and Dickens', BARNABY RUDGE. (D) Novels in which
some point of law affecting the- rights or conduct of personages
enters into the plot such as: Collins', THE LAW AND THE LADY;

Eliot's, FELIX HOLT; Page's, RED ROCK; and Train's, Turr AND MR.

TuTr.
These novelists were themselves lawyers or trained for the law

such as Sir Walter Scott, Charles Dickens, Honore Balzac, Arthur
Train and Henry Fielding or persons who learned much from
experience in litigation of their own such as Charles Reade, James
Fennimore Cooper and Mark Twain or writers who wrote their
novels only after long and patient research such as Robert Louis
Stevenson and George Eliot.

As a result of several novels, reforms by legislation and in the ad-
ministration of laws were achieved. Kingsley's URSTUS IELLIOTr in-
spired laws against dueling. Balzac's CESAR BIROTrEAU brought reforms
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in bankruptcy proceedings. Cooper's CHAINBEARER reflected the evils
of land tenure in New York. Dickens' BLEAK HOUSE exposed delays
in chancery courts and his OLIVER TWIST, the rotteness of the London
police system. Reade's NEVER Too LATE To MEND brought jail re-
forms in England. Henry Fielding's plays and novels exposed the
corruption in the magistrates and police of London in the 17th cen-
tury and led to the model police system of the present day Scotland
Yard.

When one speaks of books dealing with legal problems or the
trial of cases as being literature, he does not include the rash of pot
boilers that have flooded the country during the last thirty years-
such as the mystery stories of 'Gardner, Ellery Queen or Agatha
Christie. I know of only two during this period that give a fair and
accurate picture of proper courtroom procedure, viz., THE JUST AND

THE UNJUST by Couzens and THE ANATOMY OF MURDER by Traven,
his real name being Folger and who was for a short time a justice
of the Supreme Court of Michigan.,

The lives of lawyers and judges have accounted for many notable
books worthy of a permanent place in any library. Most of these were
written by lawyers or judges. Boswell's LIFE OF SAMUEL JOHNSON,

Beveridge's JOHN MARSHALL, Campbell's LIFES OF THE ENGLISH CHAN-

CELLORS, and Majoribank's FOR THE DEFENSE are leading examples of
such works. Two of the best biographies were written by a woman,
being Catherine Bowen's biographies of Justice Holmes and Sir Ed-
ward Coke.

Lawyers alone are not the only ones who are guilty of misuse of
words and phrases. Judges in their opinions are likewise subject to the
same criticism. The opinions in reported decisions of the appellate
courts, federal and state, reflect the style and method of writing of
the individual who prepared the opinion. There is not and cannot
be any uniform pattern in writing opinions. What should be sought
however, in the statement of fact and rulings of legal principles, is
clarity and preciseness in words and language that a judge or a lawyer
of average intelligence will understand. If court decisions are to be
guiding precedents for future cases, they should be so written as not
to be subject to ambiguous construction. Judge Cardozo in his LAW

AND LITERATURE says there are six types of judicial opinions: (1) mag-
isterial or imperative (direct from Olympus) ; (2) laconic or sen-
tentious; (3) conversational or homely; (4) refined or artificial; (5)
demonstrative or persuasive; and (6) tonsorial or agglutinative, "so
called from the.shears and the pastepot which are its implements and
emblem." As to the essentials in preparing an opinion he Said:. "Often
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clarity is gained by a brief and almost sententious statement at the
outset of the problem to be attacked. Then may come a fuller state-
ment of the facts, rigidly pared down, however, in almost every case,
to those that are truly essential as opposed to those that are decorative
and adventitious. If these are presented with due proportion and se-
lection, our conclusion ought to follow so naturally and inevitably
as almost to prove itself. Whether it succeeds in doing this or not
is something about which the readers of the opinion are not always
in accord. To gain a proper breadth of view, one should consult coun-
sel for the vanquished as well as counsel for the victor."

The bench and bar of England and Scotland have made great con-
tributions to the use of language. The opinions of a score of English
and Scottish judges demonstrate the highest qualities of literary craft-
manship. The English and Scottish judges and lawyers of the 17th,
18th and 19th centuries were skilled in the art of the use of language.
They had the ability to so describe events or individ.uals as to bring
them into view as if one was viewing them on a motion picture
screen or a television program. W. Forbes Gray in his book SOME OLD

ScoTs JUDGES describes Lord Braxfield, who was the Scots Bloody
Judge Jeffreys and the main figure in Robert Louis Stevenson's
WER oF HERmISTON, as follows: "He was a sound and able lawyer,
which Jeffreys was not, and he was no sycophant, which Jeffreys was.
Nevertheless, no one who has studied in contemporary records the
judicial part which he played at a critical period in Scottish affairs,
and is familiar with the word-portrait which Cockburn drew from
the life, can have any doubt that he came dangerously near being
destitute of principle and character. Unscrupulous, tyrannical, coarse,
dissipated, illiterate, he was morally almost featureless. He had a hard
heart, a tainted mind, a cross-grained, domineering nature, and an
uncouth exterior. A noble aspiration or a lofty motive he was in-
capable of appreciating. Without faith, without hope, without charity,
he moved continually in a world of sordid interests and ignoble pur-
poses." The best written opinions of American judges are found in
the early state reports-notably Massachusetts, South Carolina, New
York and Michigan.

The source material for novels of intrigue, murder, chicanery, ad-
venture, greed, hate and love lies in the dusty volumes of reported
cases in the law libraries. They await someone to bring them back to
life in the form of a play or novel. Many books, plays and short
stories had their origin in these entombed volumes. In our own time
Arthur Train and Melville Davison Post have written many stories
by using the facts found in reported cases. There is one case that
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someone could easily use as the plot for a book. It is the case of Bram
v. United States, 168 U.S. 532, 18 S.Ct. 183, 42 L.Ed. 568 (1897). On
July 2, 1896 the good ship Herbert Fuller sailed from Boston to South
America with a cargo of lumber. Her crew consisted of Captain Nash,
Thomas M. C. Bram, the first mate, a second mate, a steward, six
seamen, the captain's wife and one passenger. On the night of July
13th, at about 2:00 A.M., the passenger heard screams from the cap-
tain's wife's cabin. The crew was aroused. They discovered the dead
bodies of the captain, his wife and the second mate, all killed by blows
on their heads by a sharp instrument.

Brain took over command of the ship and headed for Halifax.
Brown, the chief mate, was suspected of the murder and was placed
in irons. Just before the ship reached Halifax, Brown stated to his
shipmates that he saw Brain kill the captain. The crew overpowered
Brain and put him in irons. Brain was indicted, tried and convicted
in the district court in Boston and sentenced to death. The convic-
tion was reversed by the U. S. Supreme Court because of error in the
admission of evidence. On a retrial he was again convicted and sen-
tenced to life imprisonment. Mary Roberts Rinehart, the author of
many mystery stories, became interested in his case and after many
years of investigation became convinced of his innocence. Mainly
through her efforts, he was granted a parole in 1916. He was an in-
mate in the Atlanta Penitentiary at the time of his release. He decided
to make his home in Atlanta. He invested the sum of $2,500, which he
had earned as a prisoner, in a hot dog stand near Five Points in At-
lanta. In 1918 he was granted a full pardon. Bram was a native of
Sweden and had spent most of his life at sea. He had a physical bear-
ing of an army officer and the manner of a cultured gentleman.
In his business venture he was a success from the first weiner stand,
and in a few years he had five stands. He invested his profits in well
located real estate and by 1928 the value of his properties exceeded
$200,000. He sold his properties and went to Miami during the
Florida land boom. When the crash came, he lost everything he had
owned. He went back to his first love, the sea, and died several years
later.

A lawyer's education continues as long as he practices his profes-
sion. Books are his constant companions. Of necessity he must be
conversant with nearly every human endeavor. Knowledge precedes
experience. A well rounded understanding of law, language and liter-
ture justifies him being referred to as a member of a learned pro-
fession.
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