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INTRODUCTION

Control of outdoor advertising has long been of concern to state,
county, and municipal governments. Statutes and ordinances related
to this activity have been common since early in this century. In the
mid-1950's Congress took under consideration the advisability of con-
trol of outdoor advertising along the Interstate Highway System. It
was felt by many that this unique network, 41,000 miles in length and
connecting 90 per cent of the major urban centers, is essentially nation-
al in character and that the federal government should take the lead
in encouraging uniform regulations designed to promote the safety,
beauty, and maximum usefulness of the System.

The Federal-Aid Highway Act of 19581 is the result of this con-
cern by Congress. Essentially it provides for a uniform system of con-
trol of outdoor advertising through voluntary adoption by the states
of a set of billboard standards under federal encouragement. These
standards include minimum spacing provisions and a limitation on
the number, size and types of billboards. The law establishes an in-
centive payment amounting to one half of one per cent of the cost of
the Interstate Highway for those states entering into an agreement
to abide by the National Standards promulgated by the Secretary of
Commerce under the authority of the act.

The purpose of this study is to examine the feasibility of the adop-
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CONTROL OF OUTDOOR ADVERTISING

tion and implementation of the National Standards along the Inter-
!state Highway System within the state of Georgia. The study is di-
vided into four parts:

1. An examination of state regulation of outdoor advertising
before and after the National Standards;

2. A legal analysis of outdoor advertising control;
3. A financial analysis of outdoor advertising control; and
4. Conclusions and recommendations.

1. STATE REGULATION OF OUTDOOR ADVERTISING BEFORE AND

AFTER THE NATIONAL STANDARDS

STATE REGULATIONS PRIOR TO 1958
At the time of the passage of the Federal-Aid Highway Act of 19582

a sizable body of legislation existed dealing with billboard regulation
on a state level. Every state had some form of legislation applying to
outdoor advertising in 1958, although in some cases it constituted a
bare minimum. The almost infinite variety in these statutes makes
them cumbersome to summarize but the more common provisions will
be outlined.

3

Sixteen states, including our sister states of Alabama, Florida, North
Carolina, and Tennessee, required a license to engage in the business
of outdoor advertising. Nineteen states required permits for outdoor
signs. Fifteen states provided for a protected area measured by a spe-
cific distance in feet from the highway within which certain regula-
tions applied. This varied from a distance of 15 feet, as in Florida,
to a length of 750 feet in Vermont. I~n about half of the states these
distances applied to all public roads or highways. In the other half
they applied to expressways, parkways, or specifically identified drives.
Four states had spacing requirements. Only Oregon had detailed re-
strictions. New Mexico and Vermont had provisions "directed at
eliminating a row or series of signs advertising the same article or busi-
ness."4 Virginia had a statute dealing with billboards near an inter-
change on a controlled access route.

Protected area and spacing provisions represent the stricter forms
of billboard control. A number of other miscellaneous regulations
are commonly found. About two-thirds of the states prohibited signs
obstructing vision in one way or another and signs resembling of-

2. Ibid.
3. This material depends heavily on two excellent surveys: Outdoor Adver-

tising Along Highways, Highway Research Board, Special Report 41,
Washington 1958; and, Highway Billboard Control, Illinois Legislative Coun-
cil, Publication 133, Springfield, Illinois, 1958. To prevent a proliferation of
footnotes, page references to the numerous details discussed hereafter are
omitted.

4. Highway Research Board, Outdoor Advertising Along Highways, p. 22.
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MERCER LAW REVIEW

ficial markers. About a third of the states regulated structural speci-
fications. A number of states had laws prohibiting such things as
signs advertising illegal activities and signs with flashing lights.

GEORGIA BILLBOARD LAWS

In a survey of state statutes in 1958 the Illinois Legislative Council
divided all states into two groups: states having more than minimal
regulation and those with minimal billboard legislation. States fall-
ing into the first group were so classified on the basis that "they
have enacted either considerable amounts of legislation, or some
one particularly intensive control on the subject." 5 The states di-
vide themselves about equally into the two groups.6 Georgia is classi-
fied as having only "minimal regulation." Among our sister states,
Alabama, Florida, and Tennessee were classified as having more than
minimal controls.

Briefly, Georgia laws forbid the imitation of official signs or signs
designating railroad crossings, signs placed on the right-of-way of public
roads, the placement of a sign on private property without the con-
sent of the owner, and signs obstucting the view to any portion of a
public road. The exact wording is as follows:

No person shall place, maintain, or display upon or in view
of any highway any unauthorized sign, signal, marking, or de-
vice which purports to be or is an imitation of or resembles
an official traffic-control device or railroad sign or any rail-
road sign or signal .... Every such prohibited sign, signal, or
marking is hereby declared to be a public nuisance and the
authority having jurisdiction over the highway is hereby em-
powered to remove the same or cause it to be removed with-
out notice.7

It shall be unlawful to erect signs or any obstruction of any
kind upon the right-of-way of any State highway, except those
signs or obstructions as may be erected by authority of the
State Highway Department .... 8

There shall be no signs of any description whatsoever erected
or maintained within the right-of-way lines of the public
roads of this State, except route markers, direction or warn-
ing signs which may be erected by or at the instance of the
public road officials of this State, which officials shall in-
clude the State Highway Board and its repesentatives and
the various county officials having charge of all public roads
not included in the State-aid system.9

5. Illinois Legislative Council, Highway Billboard Control, p. 12.
6. Id. at 12-13, n. 18 and 19.
7. GA. CODE ANN. §68-1616 (1957 Rev.).
8. GA. CODE ANN. §95-609 (1958 Rev.).
9. GA. CODE ANN. §95-2002 (1958 Rev.).
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No person, firm, or corporation shall mar or deface, or in
any way damage, any sign erected by the public road authori-
ties as provided in the preceding section.' 0

No person, firm, or corporation shall erect, affix, maintain,
or cause to be erected, affixed, or maintained any sign in imi-
tion of or in the form of the road signs erected by public of-
ficials as provided in section 95-2002.11

No person, firm, or corporation shall erect, affix, or maintain
any sign, device, or advertisement upon any private property
without written permission of the owner or lessee of said pri-
vate property, or of the agent of such owner or lessee. 12

No advertising sign, device, or display shall be erected, af-
fixed, or maintained in any place or position where it ob-
structs a clear view from any public road in this State to any
other portion of the said public road. Where any such sign,
device, or display shall be erected, affixed, or maintained in
a place or position where it so obstructs the view of such pub-
lic road or roads, the official or officials in charge of Such
public road may order the removal of such sign or device
by written notice to the party or parties so erecting, affixing,
or maintaining; and if such party or parties shall not remove
such sign or device within 30 days after such order of re-
moval, such public official or officials may cause such sign
or device to be removed; and the expense of such removal
may be collected from the party or parties owning or con-
trolling such device or display, in an action based on this pro-
vision and Chapter.13

GEORGIA MUNICIPAL AND COUNTY ORDINANCES

Sign and outdoor display regulations are quite common among
Georgia cities. These are usually simple and limited in number. Pro-
tection of districts zoned residential is widespread. Typically the only
signs allowed are identifyingnameplates, usually limited to one or two
square feet in size, and signs in connection with the sale, lease, or
rental of real estate, limited in size to eight or nine square feet. 14 Most
ordinances place no limitations, or practically none, on signs in dis-
ticts zoned commercial or industrial. Setback provisions for all signs
or certain classes of signs are rather, common. A few cities have a rather
complete set of rules. A proposed zoning ordinance for Chatham

10. GA. CODE ANN. §95-2003 (1958 Rev.).
11. GA. CODE ANN. §95-2004 (1958 Rev.).
12. GA. CODE ANN. §95-2005 (1958 Rev.).
13. GA. CODE ANN. §95-2006 (1958 Rev.).
14. For examples of such ordinances, see the following: Planning and Zoning,

Reprinted from the Charter and Code of the city of Brnnswick, Georgia,
1952, Sec. 9; First Tentative Zoning Ordinance, With Amendments'to June
30, 1960, Rome, Georgia, 1948, Sec. 6; Zoning Ordinance, Moultrie, Georgia,
City Planning Commission, Moultrie, Georgia, 1956, Sec. 9.
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County-Savannah, for example, has provisions regarding sight ob-
struction, signs that could be confused with traffic signals, wind pres-
sure intensity specifications, size limitation, and the spacing of signs
along the side of the street.'5

As far as counties are concerned the General Planning and Zoning
Enabling Act of 195716 should be mentioned. A feature of this Act
important to this study is the provision for planning and zoning in
areas 500 feet wide on either side of any state or county highway. 17 Of
all the counties through which the Interstate System passes, only
Lowndes County, as far as could be determined, has any provision
for control of billboards along the Interstate Highway. The specific
wording of the ordinance is as follows:

Separate use signs designed or placed to be seen principally
from the travelled roadway of Interstate 75 shall be at least
ten (10) feet from the right-of-way and no closer than one-
thousand (1000) feet to another sign on the same side of
the road, or to any entrance or exit ramp. Except that the
Board of Appeals is authorized to grant a variance upon find-
ing that a particular piece of property had less than one-
thousand (1000) feet of frontage remaining in one owner-
ship at the time of acquisition for right-of-way by the High-
way Department and that the location of existing signs ren-
ders it impossible to maintain a spacing of one-thousand
(1000) feet between signs. In no case, however, shall a

variance be authorized which would place any sign nearer
than one-thousand (1000) feet from any entrance or exit
ramp.18

THE FEDERAL-AID HIGHWAY ACT OF 1958
Introduction: The Interstate Highway System. The federal govern-

ment first entered into a nationwide cooperative plan of highway im-
povement with the Federal-Aid Road Act of 1916.19 The current re-
port of the 'Georgia Highway Department says:

A vital feature of the first Act was that the Federal Govern-
ment was " . . . authorized to cooperate with the States
through their respective State highway departments .... "
Since the Federal Highway Act of 1921 there has been a
continuation of the cooperative Federal-aid Plan with initia-

15. Proposed Zoning Ordinance of Chatham County, Georgia, Chatham County-
Savannah Metropolitan Planning Commission, Feb. 13, 1962, Sec. 7.

16. Ga. Laws 1957, p. 420. For a discussion of this act see: A Planning Manual
for Community Development, Prepared by the Graduate City Plarning Pro-
gram, Georgia Institute of Technology for the Community Development
Division, Georgia Power Company, rev. ed., 1959, p. 10.

17. Ga. Laws 1957, p. 420, §8.
18. Zoning Resolution for Lowndes County, Georgia, Adopted June 6, 1962,

Board of Commissioners'of Roads and Revenues, Lowndes County, Georgia,
p. 26.

19. 39 Stat. 355 (1916).
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tive in the selection of the systems and the selection of proj-
ects resting with the State highway departments. The roads
on the several Federal-aid highway systems are under the
jurisdiction and control of the State or its political sub-
divisions and there are no Federal highways except those
in Federal lands. 20

The Federal-Aid Highway Act of 194421 authorized the National
System of Interstate and Defense Highways, the most recent achieve-
ment in state-federal cooperation. Designed for speeds up to 70 miles
per hour, with controlled access along its entire length, the Inter-
state Highway is meant to be the backbone of the nation's highway
system. Marked with the legend "Interstate" and carrying the same
number for the full length of the route through several states or across
the entire country, it is, in the fullest sense of the term, a unified na-
tional highway.

It connects, as directly as practicable, the principal metro-
politan areas, cities, and industrial centers, serves the na-
tional defense, and connects with routes of continental impor-
tance in Canada and Mexico. It will link together 90 per
cent of the cities having populations of 50,000 or more, as
well as many smaller cities and towns. It will serve well over
half of the rural population of the United States.22

In 1957 it was estimated to cost $700,000 a mile.2 3 Among our na-
tion's roads it is unique in character.

When completed approximately 1,108 miles of the Interstate System
will be in Georgia. As of July 1, 1962, 139 miles were finished and
under traffic. On the same date there were 16,478 miles of highway
of all types in the state highway network. The planned total mileage
of Interstate Highways represents, therefore, about 7 per cent of the
total miles of state highways.

BACKGROUND OF THE FEDERAL-AID HIGHWAY ACT OF 1958

Because of the Interstate's unique character as a system that repre-
sents a unified whole-a network crossing many political jurisdictions
-interest was early expressed in Congress in a billboard control pro-
gram to be created and implemented with the voluntary cooperation
of the states in the tradition of the federal-state highway relationship.

20. Twenty-Eighth Report of the State Highway Department of Georgia, For the
Fiscal Year Ending June 30, 1959, and June 30, 1960, p. 33.

21. 58 Stat. 838 (1944).
22. Testimony of the Honorable Sinclair Weeks, Secretary of Commerce, Hear-

ings on Control of Advertising on Interstate Highways, 85th Cong., at 3
(1957).

23. Testimony of Bertram D. Tallomy, Federal Highway Administrator, Hear-
ings, supra, note 22, at 22.
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The thinking of the advocates of such a program is summarized by
the Honorable Sinclair Weeks, the then Secretary of Commerce:

The Congress has already recognized that the movement of
motor vehicles rapidly, efficiently, pleasantly, and safely on
the Interstate System depends not only upon what happens
on the highway but also in the roadside areas, by requiring
that the right-of-way of the system be adequate to permit
construction of projects up to the geometric and construction
standards; that access points not be added without the prior
approval of the Secretary of Commerce; and that service
stations or other commercial establishments serving motor-
ists be kept off the right-of-way. Establishment of a nation-
al policy with respect to the control of advertising adjacent
to the Interstate System would only be a further recognition
by the Congress of this fact.24

The first federal legislation to control billboards was proposed by
Senator Gore in 1955.25 This bill did not receive congressional ap-
proval. Legislative interest was revived by the efforts of Senators
Gore and Neuberger in 1957. Public hearings were held for eight
days.2 6 Even a superficial review of the transcript of these hearings
immediately suggests the intensity of feelings generated by the bill-
board controversy.

Prominent among the supporters of this legislation were the
nation's local and federated garden clubs and the various automobile
associations; opposing it were the organized outdoor advertising in-
dustry and various roadside groups including restaurant and motel
associations. "The lobbying activities carried on by the various in-
terests would furnish excellent material for a study of pressure group
tactics." 27 Legislation failed to pass in 1957, but in 1958 the first nation-
wide, federally-sponsored bill on outdoor advertising control was
adopted by both houses and signed by President Eisenhower on April
16, 1958.28

Interested Parties. Among the signs that appear at roadsides are
those that might be termed "random. '29 These are posters, frequently
irregular in shape and amateurish in design, that are erected by in-

24. Hearings, supra note 22, at 3.
25. S. 1048, 84th Cong., 1st Sess., p. 9, §4a (1955). For a debate on this proposal,

see 101 Cong. Rec. 6784-90 (1955).
26. Hearings, supra. note t.
27. Price, Billboard Regulation Along the Interstate Highway System, 8 KAN.

L. REv. 80, 96 (1958).
28. Federal Highway Act, §12, 72 Stat. 89 (1958).
29. See Dodd, Outdoor Advertising in Urban Communities and Along Rural

Highways, A Thesis Presented to the Faculty of the Graduate Division, Geor-
gia Institute of Technology, 1956, pp. 2-5.
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dividuals who are not specialists in highway promotion. This cate-
gory of signs is usually the most difficult to police.

The professionally designed billboard, with which the highway
traveler is familiar, is the product of a highly organized industry.30

Its organizational structure has been summarized as follows:

The most widely known organization is the Outdoor Adver-
tising Association of America, Inc., trade association of the
industry, which has been instrumental in developing stand-
ardized practises, facilities and structures. The O.A.A.A.
has instituted studies in several leading universities on the ef-
fective placement of advertising and on wind pressure ...
Seven hundred and seventy-six companies, or approximately
ninety-five per cent of the industry, belong to the O.A.A.A.

Outdoor Advertising Incorporated, which is owned and sup-
ported by a large majority of the outdoor advertising com-
panies, is the national sales and promotion organization for
the industry. In addition to a main office in New York City,
O.A.I. maintains eleven branch offices in other principal
cities.

The National Outdoor Advertising Bureau, Inc., a non-profit
cooperative organization, is owned by a number of leading
advertising agencies. Its function is to sublet national cover-
age contracts to the member companies throughout the coun-
try and, by means of field representatives, to assure the proper
fulfillment of the contracts.

The Traffic Audit Bureau, Inc., is sponsored jointly by the
O.A.A.A., the Association of National Advertisers, Inc., and
the American Association of Advertising Agencies. This bu-
reau furnishes traffic surveys to advertising companies so that
they will be able to know the "circulation" of their bill-
boards.

These four organizations have elevated the position of the
billboard from an instrument of local display to an impor-
tant element in a nationwide advertising campaign. 31

Though representatives of the industry testified at the public hear-
ings in 1957 "that outdoor advertising, at least by the organized out-
door advertisers, constitutes something less than 2 per cent by dollar
volume of the expenditures for advertising in the United States," 32 at
the same time, total industry sales are substantial. These were esti-
mated to be in excess of $200 million in 1956.33 In 1961 the indus-

30. See, The Outside Story, Outdoor Advertising Association of America, 1954.
31. Price, op. cit. supra note 27, at 86.
32. Statement of John Dwight Sullivan, General Counsel to the Advertising Fed-

eration of America, Hearings, supra note 22 at 112.
33. Statement of Warner R. Moore, President, Outdoor Advertising, Inc., New

York, Hearings, supra note 22 at 136.
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try's ten largest national accounts-including firms like General
Motors Corporation and the Coca-Cola Company-were reported to
total almost $35 million.34 The outdoor advertising industry sells
"coverage" rather than space. The amount of traffic passing a sign
and the number of travelers seeing the display are measures of its
value. This being the case, the industry can hardly be indifferent to
regulation of billboards on the Interstate System with its high volume
of traffic.

Local businesses directly serving the traveling public, especially
motels and restaurants, depend to an unusual degree on outdoor ad-
vertising for promotion. The very nature of their operation makes it
impossible to use advertising media-radio, television, newspapers-
available to other types of business. Billboards on the highway or
signs on the premises are the only point of contact between the firm
and its specialized market, highway traffic. The National Standards
promulgated under the authority of Federal-Aid Highway Act of
195835 give recognition to this problem by restricting the use of the
spaces allowed on the Interstate System to economic activities situ-
ated within a twelve mile radius of the billboard location.

34. O.A.A.A. News, Outdoor Advertising Association of America, April, 1962, p. 5.
35. Note 1, supra.

[Vol. 14



CONTROL OF OUTDOOR ADVERTISING

PROVISIONS OF THE ACT

Section 12 of the Federal-Aid Highway Act of 195836 bears the
title "Areas Adjacent to the Interstate System" and sets forth the
policy of the government with respect to advertising displays along
these highways. The express purpose of the controls envisioned in
the legislation is contained in the following excerpt from the law:

TENNESSEE
2 4:,,0 CHATTANOOGA

I NORTH CAROLINA

SOURCE: Georgia Highway Department

36. Ibid.
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To promote the safety, convenience, and enjoyment of
public travel and the free flow of interstate commerce and
to protect the public investment in the National System of
Interstate and Defense Highways, it is hereby declared to be
in the public interest to encourage and assist the States to con-
trol the use of and to improve areas adjacent to the Inter-
state System by controlling the erection and maintenance
of outdoor advertising signs, displays, and devices adjacent
to that system.37

It might be emphasized that the federal law does not in and of itself
establish a system of control upon the use of outdoor advertising
along the Interstate System; this decision rests solely with the in-
dividual state. The purpose of the federal statute is to encourage the
states to undertake such measures and to assure that some degree of
uniformity is achieved should the states decide to do so.

Consistent with the purpose stated above, and in a more specific
vein, the Act continues with a declaration of the national policy re-
garding erection and maintenance of outdoor advertising devices.

It is hereby declared to be a national policy that the erection
and maintenance of outdoor advertising signs, displays, or de-
vices within six hundred and sixty feet of the edge of the
right-of-way and visible from the main-traveled way of all por-
tions of the Interstate System constructed upon any part
of right-of-way, the entire width of which is acquired sub-
sequent to July 1, 1956, should be regulated, consistent with
national standards to be prepared and promulgated by the
Secretary (of Commerce) .... 38

Two observations may be made at this point. First, the choice of
a protected area 660 feet in width on either side of the right-of-way is,
of course, to some extent arbitrary. However, those states which had
previously instituted advertising controls had established a protected
area which varied widely up to a figure of 750 feet. The choice of 660
feet-one-eighth of a mile-is a compromise, a distance which is
easily measured on engineering maps. Second, any portion of the
Interstate System which is built upon right-of-way acquired prior to
July 1, 1956, is specifically excluded from the operation of the Na-
tional Standards relating to outdoor advertising. In Georgia, approxi-
mately 43 miles of a total of 1;108 fall within this category. This
provision of the law appears to be related to the fact that direct par-
ticipation by the federal government in the construction of the Inter-

37. §12 (a), Federal-Aid Highway Act, 72 Stat. 89 (1958).
38. Ibid.
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state System dates from the passage of the Federal-Aid Highway Act
of 1956 39-which was approved on June 29, 1956.

The Federal-Aid Highway Act of 1958 continued by specifying the
types of signs which could be placed within the area of control.
These permissible signs fall within four categories:

(1) Directional or other official signs or notices that are
required or authorized by law.

(2) Signs advertising the sale or lease of the property upon
which they are located.

(3) Signs erected or maintained pursuant to authoriza-
tion or permitted under state law, and not inconsistent with
the national policy and standards of this section, adver-
tising activities being conducted at a location within twelve
miles of the point at which such signs are located.

(4) Signs erected or maintained pursuant to authorization
in state law and not inconsistent with the national policy
and standards of this section, and designed to give informa-
tion in the specific interest of the traveling public.4 0

The necessity for Class 1 signs is obvious and their description is
self-explanatory. Brief comments, however, will be made regarding
the description of the remaining three classes of signs.

The Federal-Aid Highway Act of 1958 defines Class 2 signs as those
"advertising the sale or lease of the property upon which they are
located." This definition has been expanded, however, in the Na-
tional Standards or Code of Federal Regulations as actually drawn
up by the Secretary of Commerce. 41 In addition to the type of sign
sanctioned in the law, the National Standards include all "on
premise" signs within the group of Class 2 signs. Class 2 signs are de-
fined therein as,

Signs not prohibited by state law which are consistent with
the applicable provisions of this section and Section 20.8 and
which advertise the sale or lease of, or activities being con-
ducted upon, the real property where the signs are located.42

Thus the category of Class 2 signs includes the advertisement of ac-
tivities being conducted upon the property upon which the sign is
located in addition to signs announcing the sale or lease of that
property.

Probably the majority of all existing outdoor advertising signs
will fall within the categories of Class 3 and Class 4. The description

39. 70 Stat. 374 (1956).
40. ibid.
41. The National Standards are located at 23 Fed. Reg. 8793 (1958), as amended,

25 Fed. Reg. 218 (1960) and 25 Fed. Reg. 2575 (1960).
42. §20.5 (a) , National Standards.
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of permissible signs within both of these groupings is so worded as to
give recognition to the fact that some states have already enacted
legislation which prohibits certain forms or methods of outdoor ad-
vertising. The description of Class 3 signs, however, is particularly
restrictive. Both the, Act and the National Standards promulgated
thereunder define Class 3 signs as those advertising activities which
are conducted within a radius of twelve miles of the location of the
sign.

This stipulation has far-reaching implications, and considerable
controversy has arisen over it. Its effect would be to exclude in some
instances, and seriously restrict in others, the advertisement of brand-
name merchandise. Thus while containing an element of discrimina-
tion, it may also be argued that this provision nevertheless assures
that the available advertising locations will be assigned to those
business firms most immediately concerned with achieving contact
with the public traversing that particular section of highway, namely,
motels, restaurants, and automotive service facilities.

This comment is appropriate also in the case of Class 4 signs-those
"designed to give information in the specific interest of the traveling
public." Therefore it is important to note that neither the Federal-
Aid Highway Act of 1958 nor the National Standards which have been
promulgated under its authority actually contemplate a prohibition
of outdoor advertising along the Interstate System. Rather they spe-
cifically reserve this privilege to those individuals and business firms
whose interest is most closely tied to the motoring public.

As noted previously, the Federal-Aid Highway Act of 1958 author-
ized the Secretary of Commerce to draw up a code of regulations re-
garding the control of outdoor advertising along the Interstate System.
A brief description of certain of their major provisions will be in-
serted at this point.

The National Standards repeat some of the material included in the
law itself, particularly those provisions relating to the purpose and
intent of the regulations and the four classes of permissible signs,
topics which have been discussed above. They also include a section
setting forth explicit definitions of the terms used in the Act and in
the Standards themselves. In addition the Standards prescribe certain
requirements relating to the spacing of signs, their size limitations,
their physical characteristics, the use of trade-names, and the use of
"informational sites" which are optional at the discretion of the in-
dividual states. Each of these latter items will be discussed briefly.

Spacing. The National Standards set forth a detailed specification
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of spacing requirements to be observed in the location of outdoor ad-
vertising signs. Essentially these specifications relate to the classifica-
tion of signs under consideration and to the proximity of a particular
stretch of highway to an interchange. For example, no Class 3 or Class
4 signs are to be permitted within two miles of an exit roadway. The
rationale for this restriction would seem to be that this area should be
reserved for directional signs (Class 1) and that any other signs might
possibly lead to confusion or distraction on the part of the motorist.
Again, on stretches of the highway more than five miles removed from
an exit roadway, an average of one sign per mile is permitted. In
terms of a traffic flow of 60 miles per hour, this requirement would
allow the motorist to be confronted with an advertising sign not more
often than once every minute. Undoubtedly the concept of driver-
distraction as it relates to highway safety is pertinent in this instance.

Size Limitations. The Standards restrict the size of Class 3 and Class
4 signs to an area not to exceed 150 square feet, with a limitation of
20 feet in length, width, or height, including border and trim. Class
2 ("on premise") signs are also subject to this limitation except when
located no more than 50 feet from the activity which they advertise.
The purpose of the size limitation appears to be the prevention of ex-
ceptionally large signs, although the exemption of certain Class 2
signs is to some extent arbitrary.

Physical Characteristics. The National Standards prescribe certain
physical characteristics to be observed in the case of Class 2, Class 3,
and Class 4 signs. These include restrictions with respect to lighting
and a specific prohibition of signs which utilize moving parts, signs
nailed to trees or painted upon rocks, signs which obscure the vision of
the motorist in connection with approaching or merging traffic, signs
which block a view of official or directional signs, and signs which
imitate or resemble official traffic signs or devices. A number of states
already have legislation in force which is consistent in substance with
these provisions.

Use of Trade-names. The effect of the National Standards upon
the advertisment of brand-name merchandise was noted previously.
Actually the Standards do not impose an outright ban on the use of
trade-names, but they do restrict their use considerably. The Standards
specifically exempt Class 2 signs located within 50 feet of the activity
advertised thereon from any restriction on the use of trade-names.
However all Class 2 signs located further than 50 feet from the ad-
vertised activity and all Class 3 signs are subject to such a restriction.
A business firm, for example, which qualifies for a sign under the
Class 3 category (i.e., a firm located no more than twelve air miles



MERCER LAW REVIEW

from the sign) may use a trade-name in its advertisement, but only if
the name of the business firm is displayed as conspicuously as the
trade-name also appearing on the sign. On the other hand, a firm
which qualifies to erect a sign under the Class 4 category (signs in
the specific interest of the traveling public) may use a trade-name
subject to no relative size limitation, provided the trade name itself
qualifies as one associated with the interest of the traveling public
(e.g., a gasoline brand-name). All other types of trade-names are pro-

hibited in the Class 4 sign category. Thus it can be seen that the ad-
vertisement of brand-name merchandise is not prohibited per se;
rather the advertisement of such merchandise is subordinated to the
advertisement of the activities of those firms actually conducting
business within the immediate vicinity of the highway and those which
handle brand-name merchandise which is directly related to the motor-
ing needs of the public.

Informational Sites. The National Standards provide that the states,
at their discretion, may construct what are known as "informational
sites," areas adjacent to the highway and in which a large multi-panel
signboard may be erected providing space for a great number of Class
3 and Class 4 signs. Such signs are not to be visible from the highway
itself; the motorist must actually leave the highway and enter an en-
closed area from which the signs may be seen. The use of these in-
formational sites is subject to considerable controversy. Those who
advocate the construction of such sites point to the fact that they
solve one of the major problems involved in space allocation, the
problem of how to deal equitably with a situation in which there
are more eligible advertisers than spaces available along the highway.
Critics of the device, however, advance the hypothesis that few
motorists are willing to leave the main-traveled highway in order to
see what may be found in an informational site and that the dangers
which may lurk in such areas at night tend to destroy their possible
usefulness. Prior to making any specific recommendation on this
point, it may be worthwhile to point out that the decision of whether
or not to construct such sites rests solely with the states. Informational
sites are not mandatory under the National Standards.

The intent of the preceding discussion of the National Standards
has not been to provide a comprehensive analysis of their provisions
but rather to reveal their objective and to indicate certain of the
specific means by which they seek to attain it. The Federal-Aid High-
way Act of 195843 authorized the Secretary of Commerce, not only to
draft such Standards, but also to enter into agreements with the high-

43. Note 1, supra.
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way departments of the various states whereby these Standards were
to be enforced. Any such agreement, as noted earlier in this section,
does not apply to those, portions of the Interstate System which are
to be constructed upon right-of-way acquired prior to July 1, 1956.
The Act of 1958 also provided that:

Upon application of the State, any such agreement may, with-
in the discretion of the Secretary of Commerce, consistent
with the national policy, provide for excluding from applica-
tion of the national standards segments of the Interstate Sys-
tem which traverse incorporated municipalities wherein the
use of real property adjacent to the Interstate System is sub-
ject to municipal regulation or control, or which traverse
other areas where the land use is clearly established by
State law as industrial or commercial. .... 44

The Act was amended in 1959 to remove the element of discretion.
This section of the law now reads as follows:

Agreements entered into between the Secretary of Commerce
and State highway departments under this section shall
not apply to those segments of the Interstate System which
traverse commercial or industrial zones within the presently
existing boundaries of incorporated municipalities wherein
the use of real property adjacent to the Interstate System is
subject to municipal regulation or control, or which tra-
verse other areas where the land use, as of the date of ap-
proval of this Act (September 21, 1959), is clearly estab-
lished by State law as industrial or commercial. .... 45

Therefore any agreement between the Secretary of Commerce and
a state highway department calling for the acceptance and enforce-
ment of the National Standards does not apply to those segments of
the Interstate System which (1) are constructed upon right-of-way
acquired prior to July 1, 1956, (2) traverse areas which have been
zoned as commercial or industrial and which lie within the pre-
sently existing boundaries of incorporated municipalities as such
boundaries existed on September 21, 1959, and (3) traverse other
areas in which the state has clearly established land use as industrial
or commercial.

In order to induce the states to enter into agreements with the Sec-
retary of Commerce calling for the enforcement of the National
Standards, the Federal-Aid Highway Act of 1958 provided that the
federal share of the total cost of construction be increased from 90
to 90.5 per cent-applicable only to those segments of the Interstate

44. §12(b), Federal-Aid Highway Act, 72 Stat. 89 (1958).
45. 73 Stat. 611 (1958).
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System subject to the operation of the National Standards. Should the
state incur additional costs in implementing the Standards, such as
the purchase of advertising easements, the additional expenses are to
be treated as part of the total cost of construction and are subject to
the 90-10 division, provided that federal reimbursement to the state
shall be made only with respect to that portion of such cost which
does not exceed 5 per cent of the cost of the right-of-way for the
project. These latter costs are not eligible for the additional half
of one per cent from the federal government, however.46

The additional half of one per cent is to be paid from the general
funds of the Treasury and not from the Highway Trust Fund. It is
of interest to note that the Department of Commerce Appropriations
Act for 196347 contains an appropriation of $2 million for bonus
payments to those states which have entered into agreements with the
Secretary of Commerce to control outdoor advertising in areas ad-
jacent to the Interstate System. The present deadline for entering into
these agreements is June 30, 1963.48

ADOPTION OF THE NATIONAL STANDARDS BY THE STATES

At the time of this writing sixteen states have signed contracts
with the Secretary of Commerce agreeing to adopt the National Stand-
ards. The sixteen states are: Connecticut, Delaware, Hawaii, Kentucky,
Maine, Maryland, Nebraska, New York, North Dakota, Ohio, Oregon,
Pennsylvania, Vermont, Washington, West Virginia, and Wisconsin.
Since it is the purpose of the Highway Act of 1958 to bring about a
uniform policy with regard to advertising on the Interstate System,
it is not surprising that the regulations adopted by the sixteen states
are basically alike. For the most part the states have simply drafted
the detailed National Standards into law with regard to the classifica-
tion of signs, depth of the protected area, and spacing. However,
nothing prevents a state from passing stricter regulations than those
provided for in the federal standards; in addition, no provision is
made for uniformity in administration. Consequently there is a con-
siderable diversity in the provisions of the sixteen states in this re-
gard. Some of the more important details are here summarized.

Administrative Agency. Responsibility for administration is typically
assigned to the state highway department. In a few cases a specific
division within the department is also designated. In Ohio, for ex-
ample, it is the Division of Right-of-Way. In two states responsibility

46. §12 (c) , Federal-Aid Highway Act, 72 Stat. 89 (1958).
47. Public Law No. 843, 87th Cong., approved October 18, 1962.
48. For copy of such an agreement, write Commonwealth of Kentucky, Depart-

ment of Highways, Frankfort, Kentucky.
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is not assigned to the highway department. In Oregon the administra-
tive agency is the Bureau of Labor; in Vermont, the Secretary of
State.

Purchase of Advertising Rights. Six states make provision for the
purchase of easements. They are: Connecticut, Delaware, Maryland,
Nebraska, North Dakota, and Pennsylvania.

Depth of Protected Area. All states must protect the roadside area
to a distance of 660 feet. Vermont has extended this to 750 feet. Five
states apply the 660 feet rule to all controlled-access highways, whether
in the Interstate System or not. A sixth state, Maine, has a 500 feet
rule for turnpikes not a part of the Interstate.

Information Sites. Only five states provide for the erection of infor-
mation sites.

Permits, Tags, Licenses. Almost all of the states (12) require a per-
mit to be obtained before a sign is erected. In all cases it is effective
for only one year. For the most part the other four states do not re-
quire a permit simply because they do not allow Class 3 and 4 signs
at all. Vermont is an example. Seven states require an identification
tag to be placed on the sign. This usually has printed on it the num-
ber of the permit and the name of the person or firm erecting the
sign. Seven states also require an outdoor advertising firm operating
within the state to obtain a license.

Inspection System. The majority of states do not provide for a for-
mal inspection system. Apparently it is simply assumed that district
maintenance engineers will report billboard violations as a normal
part of their duties. Two states, Maryland and Nebraska, require
district engineers to make an inventory of all signs every three
months and to file a formal report. Ohio has a detailed plan for re-
porting violations through organizational channels.

Penalties. Almost all of the states provide for a penalty for viola-
tions. This consists of a fine or imprisonment or both. In only one
case, Ohio, is the maximum fine in excess of $500. The median fine
is roughly in the range of not less than $25 and not more than $500.
Fewer states provide for imprisonment and the median penalty is for
one-to-three months.

Nonconforming Use. Only two states allow in their statutes and reg-
ulations for a period of tolerance for the purpose of amortization of
the billboard investment. Kentucky and Oregon allow a five year
period for signs constructed prior to a specified date. However, it is
a standard procedure for the contract between the state and the De-
partment of Commerce to allow signs erected prior to July 1, 1961-
the original deadline for participation in the national program-to
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remain for three years, that is, until July 1, 1964. Presumably for con-
tracts signed under the new deadline, June 30, 1963, the toleration
period will end on July 1, 1966.

Method of Allocating Spaces. One of the really difficult problems
of administration is to devise a plan for allocating a limited number
of spaces in an equitable way. Only three states make formal provision
for this in their regulations. Oregon, Washington, and Wisconsin
provide that a permit for an eligible sign location shall be issued to
the first applicant to submit a satisfactory application. Oregon and
Washington, however, give first preference in the granting of permits
for Class 3 and 4 signs to state, county, municipal, and federal agen-
cies.

II. PROBLEMS OF REGULATION: A LEGAL ANALYSIS

INTRODUCTION

Whatever one's feelings about the desirability of signs along the
public highway, it must be recognized that the legal problems of reg-
ulation are complex and their solution uncertain. A practical objec-
tion to outdoor advertising does not necessarily constitute a legal ob-
jection. In the history of the regulation of the industry the most dif-
ficult problem has been to find a basis for control that will meet the
test of constitutionality. The state, attempting to regulate advertising
in the public interest, presses against the claims of abutting land-
owners and the advertising industry. A half-century of decisions re-
flects the effort of the courts to maintain a proper balance between
the rights of individuals having an interest in outdoor advertising
and the claims of the general public.

Organized outdoor advertising, though subject, like any business,
to regulation, is recognized as a legitimate business. As such, it can
rightfully expect to be protected against unreasonable restriction. In
addition any legislation regulating billboards that represents more
than minimal control extends the areas of regulation beyond the state-
owned right-of-way. The National Standards, as promulgated by the
Department of Commerce under the authority of the Federal-Aid
Highway Act of 1958, specifically provides for an area of control 660
feet to either side of the right-of-way. Regulation is extended to the
land of abutting owners. Real property law, then, becomes a crucial
matter in the question of such regulation.

OUTDOOR ADVERTISING AND PROPERTY RIGHTS

A survey of court decisions indicates that the position of the abutter,
in terms of precise legal definition, is not completely clear. Early de-
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cisions refer to the advertising right as a property right.49 Clearly the
advertising right is based, in the first instance, on the right of the
owner to do with his property whatever he chooses. In addition it is
related to the right of visibility, the right to be seen from adjacent
property. This is only one of several, clearly established rights inci-
dental to ownership of real property adjacent to the public road.
Others include right of access, light, and air. These rights of the
abutting landowner are so fundamental that they have their roots
in common law. As one opinion has stated:

There are . . . two classes of rights, originating in necessity
and in the exigencies of human affairs, springing up coeval
with every public highway, and which are recognized and
enforced by the common law of all civilized nations. The
first relates to public passage, the second, subordinate to the
first, but equally perfect and scarcely less important, relates
to the adjoining owners. Among the latter is that of re-
ceiving from the public highway light and air.

In the first place, has not the adjacent owner upon the
. . . ordinary public highway, of common right the privilege
of receiving from it light and air? Universal usage is com-
mon law. What has this been? Men do not first build
cities, and then lay out roads through them but they first
lay out roads, and then cities spring up along their lines.
As a matter of fact and history, have not all villages, towns
and cities in this country and in all other, now and in all
times past, been built upon this assumed right of adjacency?
... . It is a right founded on such urgent necessity that all
laws and legal proceedings take it for granted. 50

In the language of real property the right of visibility is an ease-
ment.51 An easement has been defined as a right in the owner of one
parcel of land, by reason of such ownership, to use the land of an-
other for a special purpose not inconsistent with a general property in
the owner.52 Again it has been defined as a liberty, privilege, or ad-
vantage without profit, which the owner of one parcel of land may
have in the lands of another. 53 In discussions of easements the ex-
pressions "dominant estate" and "servient estate" appear. As the terms
suggest, the former is the estate having a claim against another; the

49. Crawford v. City of Topeka, 51 Kan. 756, 33 Pac. 476 (1893); Bryan v. City
of Chester, 212 Pa. 259, 61 At. 894 (1905); Sign Works v. Training School,
249 Ill. 436, 94 N.E. 920 (1911).

50. Barnett v. Johnson, 15 N. J. Eq. 481, 487-489 (1863).
51. See cases collected in 90 A.L.R. 793 (1934) . No Georgia cases cited.
52. Hollomon v. Board of Education of Stewart County, 168 Ga. 359, 147 S.E.

882 (1929) ; Frye v. Sebbitt, 145 Neb. 600, 17 N.W.2d 617 (1945).
53. Magnolia Petroleum Co. v. Caswell, Tex., I S.W.2d 597 (1928); Hasselbring

v. Koepke, 263 Mich. 466, 248 N.W. 869 (1933). See 93 A.L.R. 1170 (1934).
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latter, the estate against which the claim exists. In the terminology of
easements the public road is the servient estate burdened with the
easement of visibility. The owner of land adjacent to the highway
cannot be regulated in the use of his land regarding advertising, if
this involves a "taking" of his property right, in the legal sense of the
term, without due regard to the constitutional protection contained in
the due process clauses.

One argument suggested for a legal defense of regulation begins
with the fundamental question of whether or not such regulation
does, in fact, violate property rights when the law of easements is ap-
plied to the matter.5 4 There are two general types of easements, ease-
ments appurtenant and easements in gross. The former is appurtenant
to the land. It represents a claim which one estate, the dominant
estate, has on another, the servient estate. It is an incorporeal right,
a hereditament; it adheres in the land. An easement in gross repre-
sents a claim held by a person against land. In this case there is no
dominant estate, only a servient estate. An easement appurtenant
is irrevocably such and cannot be changed to an easement in gross.55

Also it is clear that an easement appurtenant can only be used in
connection with the dominant estate.56 An example of this last men-
tioned characteristic of easements appurtenant is presented in Chase
v. Cram.57 In this case the court ruled that the right to take water,
'as occasion may require," from adjoining property pertained only
to the use of the water on the dominant estate and that bottling
the water for sale was not permitted.

It is argued that the right of visibility is clearly an easement ap-
purtenant. Since such an easement operates for the benefit of the dom-
inant estate there is no doubt that a property owner has the right to
promote, through advertising, activities engaged in on the dominant
estate. However, since an easement appurtenant cannot be separated
from the land or transferred to another for a use other than that to
which the dominant estate itself is dedicated, there is no constitutional

54. See Wilson, Billboards and Right to be Seen from the Highway, 30 GFo. L. J.
723 (1942).

55. McClintic-Marshall Co. v. Ford Motor Co., 254 Mich. 305, 236 N.W. 792
(1931); Lamb v. Pontiac, Oxford and Northern R. R. Co., 150 Mich. 340,
113 N.W. 1110 (1907); Cadwalader v. Bailey, 17 R.I. 495, 23 Atl. 20 (1891);
Wood v. Woodley, 160 N.C. 17, 75 S.E. 719 (1912); Houston v. Zahm, 44
Ore. 610, 76 Pac. 641 (1904).

56. Linthicum v. Ray, 76 U.S. (9 Wall) 241, 19 L.Ed. 657 (1860); Sullivan
Granite Co. v. Vuomo, 48 RI. 292, 137 AtI. 687 (1927) ; Houghtaling v.
Stoothoff, 170 Misc. 773, 12 N.Y.S.2d 207 (1937), aff'd 259 App. Div. 854,
19 N.Y.S.2d 510 (1940); National Silk Dyeing Co. v. Grobart, 117 N.J. Eq.
156, 175 Atl. 91 (1935); McCullough v. Broad Exchange Co., 101 App. Div.
566, 92 N.Y.S. 533 (1905), affrd 184 N.Y. 590, 77 N.E. 1191 (1906); Chase
v. Cram, 39 R.I. 83, 97 Atd. 481 (1916).

57. 39 R.I. 83, 97 Atl. 481 (1916).
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right protecting billboards promoting activities not conducted on the
abutting land. This reasoning has been summarized as follows:

An easement necessarily constitutes a burden on the servient
estate. Use for the benefit of the dominant estate is the lawful
limit of that burden-in the absence of any other and stricter
limitation. . . . The right of visibility is then one of the
rights that the law gives in order to promote the development
and improvement of land bordering on public ways. It is a
right appurtenant to such land, apart from which it cannot
be owned and for the benefit of which alone it can be law-
fully exercised. 58

Only the Supreme Court of Vermont has accepted this line of
reasoning. 59 In that case the court upheld the constitutionality of a
statute prohibiting billboards within 240 feet of the highway on the
basis that the advertising right is not transferable. Other courts have
chosen to ignore this thesis. It has also been specifically rejected.60

It is probable that Vermont will remain the exception in denying
the right of property owners to lease land for advertising purposes.
The Federal-Aid Highway Act of 1958, itself, "gives implied recog-
nition to the existence of the advertising right by allowing federal
funds to be used for the purchase of advertising rights." 61

Accepting, then, the recognition by most courts of the right to lease
land for advertising along the road as a legitimate property right,
there are two ways in which a state could proceed in a program of
control. It could purchase advertising easements from the owners
of the strips of land to be controlled along the right-of-way and
engage in condemnation proceedings under the right of eminent
domain. Or it could regulate advertising within the area of control
desired by exercise of the state's police power without compensation
to abutting landowners. It is the latter method that is more frequently
used by states and the one that requires a thorough discussion.

OUTDOOR ADVERTISING AND THE POLICE POWER

The right of private property is not an absolute one; it can be
regulated for the good of society. The power to regulate is based on the
police power. When regulation is necessary for the promotion of pub-
lic health, safety, morals, comfort and the general welfare, individual

58. Wilson, op. cit. supra note 54, at 738-741.
59. Kelbro, Inc. v. Myrick, 113 Vt. 64, 30 A.2d 527 (1943).
60. Murphy, Inc. v. Town of Westport, 131 Conn. 292, 40 A.2d 177 (1944);

Maryland Advertising Co. v. Mayor and City Council, 86 A.2d 169 (Md.
Ct. App. 1952).

61. Price, Billboard Regulation Along the Interstate Highway System, 8 KAN.
L. REV. 80, 83, n. 19 (1958).
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rights must give way and the owner is not entitled to compensation.
The usual procedure in outdoor advertising legislation is to declare
the offending signs to be a nuisance and subject to removal. Although
the police power must be balanced against individual rights, for ex-
ample, private property and freedom of speech, it is a broad power and
to be interpreted as such. It is dynamic in its application.

Since the police power is based on public necessity it is not
limited to conditions as they exist at any one particular time,
and it is capable of expanding or contracting to accord with
increased or decreased needs on the part of the public in
particular spheres of regulation.62

Nevertheless exercise of this power must meet the criteria for valid ap-
lication, the necessity of the general welfare. If the police power is
exercised without the general welfare, in fact, requiring it, then the
regulation involves a restriction of property without due process of
law or a "taking" without just compensation. Whether or not the
facts of the case show that the purposes for which the police power is
invoked are met in reality is a matter subject to judicial review. The
crux of most cases involving the control of outdoor advertising has
been just this: do the regulations represent a control necessary for
the public health, safety, morals, comfort, and the general welfare,
and, therefore, a valid exercise of the police power; or do they repre-
sent a case in which the necessity of the public welfare proclaimed
is fictional and in which, therefore, the enforcement is an invalid
exercise of the police power and a violation of constitutional rights?

The development of the law has been in the direction away from
a stringent and narrow interpretation of the police power to the ac-
ceptance of a broader basis for the upholding of legislation controlling
outdoor advertising. This development has been uneven across the
various jurisdictions in the country and the definitive opinion has
yet to be given. The earliest cases arose in connection with municipal
regulations before intensive use of highways became common. In
these early decisions ordinances against unsafe structures were upheld
but the courts declared regulation that went beyond this to be uncon-
stitutional. Specifically courts refused to recognize aesthetics as a valid
basis for the exercise of the police power.63 The traditional reasoning
of the courts in refusing to recognize aesthetics as a proper basis is

62. Chicago and Alton R. R. v. Tranbarger, 238 U.S. 67, 35 S.Ct. 678, 59 L.Ed.
1204 (1915).

63. For example, Crawford v. City of Topeka, 51 Kan. 756, 33 Pac. 476 (1890).
Cf. Rodda, The Accomplishment of Aesthetic Purposes Under the Police
Power, 27 So. CAL. L. REv. 149, 178 (1954).
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reflected in Passaic v. Paterson,64 an opinion much quoted in later
cases:

Aesthetic considerations are a matter of luxury and indul-
gence rather than necessity, and it is necessity alone which
justifies the exercise of the police power to take private
property without compensation. 65

St. Louis Gunning Co. v. St. Louis66 is a landmark in billboard de-
cisions in that it broadened the basis for regulation and set criteria
for valid billboard control. The ordinance in question did not forbid
billboards entirely but regulated the dimensions, distance from the
ground, and setback from the street. City officials argued that bill-
boards were being used as hiding places for robbers and persons en-
gaged in illicit acts, that they were a cause of the collection of debris,
and a source of unsanitary conditions and offensive odors. The court
accepted the existence of such conditions and upheld the ordinance
on the basis of safety, morality, and sanitation. Succeeding courts,
reluctant to reject the precedents regarding aesthetics set by earlier
decisions, looked to the broad criteria established in the St. Louis Gun-
ning Co. case for upholding billboard control legislation. On this
basis regulations regarding location, distance from street and highway,
and size have been approved by courts. 67 The requirement that out-
door advertisers obtain a license6" and a permit to construct adver-
tising structures has also been approved. 69

Aesthetics and Recent Decisions. At the same time a substantial view
has been developing giving open recognition to aesthetics as a valid
basis for regulation. Thus in the General Outdoor Advertising Co. v.
Indianapolis7 0 case, the court stated:

Under a liberalized construction of the general welfare pur-
poses of State and Federal Constitutions there is a trend in
the modem decisions (which we approve) to foster under the

64. Passaic v. Paterson Bill Posting Advertising and Sign Painting Co., 72 N.J.L.
285, 62 At. 267 (1905).

65. Id. at 287, 62 Ati. at 268.
66. 235 Mo. 99, 137 S.W. 929 (1911).
67. For a summary of specific police power regulations that have received ju-

dicial approval up to 1958, see Outdoor Advertising Along Highways, High-
way Research Board, Special Report 41, Washington, 1958, pp. 46-48.

68. General Outdoor Advertising Co. v. Department of Public Works, 289 Mass.
149, 193 N.E. 799 (1935) appeal dismissed 297 U.S. 725, 56 S.Ct. 495, 80
L.Ed. 1008 (1936); United Advertising Corp. v. Borough of Raritan, 11 N.J.
144, 93 A.2d 362 (1952).

69. New Orleans v. Pergament, 198 La. 852, 5 So.2d 129 (1941) ; Fred Wolfernan
Bldg. Co. v. General Outdoor Advertising Co., 30 S.W.2d 157 (Mo. 1930);
General Outdoor Advertising Co. v. Department of Public Works, 289
Mass. 149, 193 N.E. 799 (1935) appeal dismissed 297 U.S. 725, 56 S.Ct. 495,
80 L.Ed. 1008 (1936); St. Louis Poster Advertising Corp. v. St. Louis, 249
U.S. 269, 39 S.Ct. 274, 63 L.Ed. 599 (1919).

70. 202 Ind. 85, 172 N.E. 309 (1930).
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police power, an aesthetic and cultural side of municipal de-
velopment-to prevent a thing that offends the sense of sight
in the same manner as a thing that offends the sense of
hearing and smelling.7

In some decisions this has involved a recognition of aesthetics for
exercise of the police power only when combined with other con-
siderations.7 2 But there is also a growing minority view which con-
siders aesthetics, as such, a proper basis. 73 In Hay-a-Tampa Cigar Co.
v. Johnson,74 Chief Judge Brown of the Florida Supreme Court
stated in a concurring opinion:

I think the time has come to make a candid avowal of the
right of the legislature to adopt appropriate legislation based
on these so-called aesthetic but really very practical grounds.75

In a subsequent case, Merritt v. Peters7 6 this view was adopted by
the entire court. In this case a zoning ordinance restricting the size
of signs was upheld. The Florida Supreme Court specifically held that
factors of health, safety and morals did not form a reasonable basis
for the restriction but that protection of the beauty of the community
did. The court of Kansas reflected similar thinking:

Has the time not come, or at least is it not almost here,
when the courts will drop the mask of an exclusive concern
for safety and health that in the case of billboards is not real,
and frankly approve reasonable regulation of the use of
property in the interest of beauty?77

In this connection the statement of Justice Douglas in Berman v.
Parker7

8 is interesting. The case involved condemnation of land in
the District of Columbia in a redevelopment program. Plaintiffs held
that property was included that was not blighted or dangerous and
that property owners were being unnecessarily deprived of their
land. In his opinion Justice Douglas stated:

71. Id. at -. , 172 N.E. at 312.
72. Brougher v. Board of Public Works of San Francisco, 107 Cal. App. 15, 290

Pac. 140 (1930); Welch v. Swasey, 214 V. 5. 91, 53 N.E. 923 (1909); New
Orleans v. Pergament, 198 La. 852, 5 So.2d 129 (1941); Wulfsohn v. Bur-
den, 241 N.Y. 288, 150 N.E. 120 (1925); Pritz v. Messer, 112 Ohio St. 628,
149 N.E. 30 (1925); West Bros. Brick Co. v. City of Alexandria, 169 Va.
271, 192 S.E. 882 (1937) appeal dismissed 302 U.S. 658, 58 S.Ct. 365, 82
L.Ed. 509 (1937).

73. General Outdoor Advertising Co. v. Department of Public Works, 289 Mass.
149, 193 N.E. 799 (1935); Preferred Tires v. Village of Hempstead, 173
Misc. 1017, 19 N.Y.S.2d 374 (Sup. Ct. 1940); Commonwealth v. Tremmer,
53 Dauph. 91, 34 Mun. 37 (Pa. Quar. Sess. 1942); Merritt v. Peters, 60
So.2d 861 (Fla. 1953).

74. 149 Fla. 148, 5 So.2d 433 (1942).
75. Id. at __, 5 So.2d at 439.
76. 65 So.2d 861 (1953). See Crockett, Governmental Regulation of Billboard

Advertising, 9 U. FLA. L. REV. 213 (1956) .
77. Ware v. City of Wichita, 113 Kan. 153, 160, 214 Pac. 99, 102 (1923).
78. 348 U.S. 26, 75 S.Ct. 98, 99 L.Ed. 27 (1954).
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The concept of public welfare is broad and inclusive . ...
The values it represents are spiritual as well as physical,
aesthetic as well as monetary. It is within the power of the
legislature to determine that the community should be beau-
tiful as well as healthy. . . . If those who govern the District
of Columbia decide that the Nation's Capital should be beau-
tiful as well as sanitary, there is nothing in the Fifth amend-
ment that stands in the way.7 9

Although this opinion is dicta and applies to circumstances other than
outdoor advertising, it is worthy of note. At least one court has made
mention of Berman v. Parker. A Wisconsin court recently stated:

In view of . . . Berman v. Parker, this development of the
law has proceeded to the point that renders it extremely
doubtful that (the general rule that the zoning power may
not be exercised for purely aesthetic considerations) is any
longer the law.8 0

A legal analysis of outdoor advertising prepared by the Highway Re-
search Board cites cases in New York, Louisiana, Pennsylvania, Michi-
gan, and Minnesota from 1940 to 1950 which "show the willingness
of courts to predicate, if necessary, the validity of police regulations
upon aesthetics considerations." 8'

Because of the tenuous legal position of aesthetics as a valid factor
in the exercise of the police power, the courts generally have looked
to other considerations in the broadened area of general welfare in
the tradition of St. Louis Gunning Co. v. St. Louis.8 2 This case, as
discussed above, involved displays placed on city streets, where the
danger of signs being a source of unsanitary conditions or a shield
for illicit activity is evident. Signs on an open highway do not involve
a completely comparable situation. Application of the principles of
the Saint Louis case to highways has involved a gradual extension of
these principles.

Aside from aesthetics there are three main defenses of billboard
control advanced in more recent cases: safety, freedom from intru-
sion, and protection of highway use.

Safety. It is perfectly clear that signs that can be directly related
to safety can be regulated under the police power. Such signs would
be those that obstruct vision at critical points. The Georgia Code
specifically provides that "no sign may be erected in any place or
position when it obstructs the view from any public road in the State

79. Id. at 33, 75 S.Ct. at 102, 99 L.Ed. at 38.
80. State v. Wieland, 269 Wis. 262, 69 N.W.2d 217 (1955).
81. Outdoor Advertising Along Highways, Highway Research Board, Special

Report 41, Washington, 1958, p. 44.
82. 235 Mo. 99, 137 S.W. 929 (1911).
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to any other portion of said roads."83 Such cases are, however, the ex-
ception. This is particularly true since the outdoor advertising in-
dustry, in its own code of ethics, restricts itself in this regard. One
code, for example, provides that "placement of outdoor advertising
must permit proper sight distance at railway or highway intersections
and on the inside of curves."8 4 The question arises as to whether or
not advertising has any relation to safety outside of those obvious
cases where view is obstructed. Is there a relation, for example,
between signs appearing on a straight stretch of highway and
highway safety where the signs do not block the view? Defenders of
outdoor advertising argue that there is no such relation and that, in
fact, signs provide stimuli to prevent "highway hypnosis" which results
from the routine of unbroken landscape.8 5 Those on the other side of
the question argue that it is a matter of common knowledge that it is
the very nature of roadsigns to distract and that a sign is not effective
unless it does this. An automobile traveling at 60 miles an hour covers
88 feet a second. Under these circumstances, it is argued, even brief
inattention can be fatal and distraction is bound to affect safety.
In addition, it is pointed out, the National Standards do not entirely
forbid billboards. On a typical straight stretch, one sign per mile
is permitted on each side of the road. A car traveling 60 miles an
hour will pass a display facing in his direction every 60 seconds. This
should be sufficient to prevent "highway hypnosis."

Discussions on this matter invariably cite safety research work
done in Iowa, Michigan, and Minnesota.8 6 The findings of this
research are conflicting. The Iowa research involved a laboratory
study under simulated highway conditions. The Michigan study pre-
sented a statistical analysis of accidents occurring over a 100-mile
stretch of selected highway as these accidents might be related to nine
different highway features. These features included: taverns, gas sta-
tions and commercial garages, stores, restaurants, other establish-
ments, private drives, design features, advertising signs, and vehicle
miles. Partial correlation coefficients were computed to determine the
extent to which each of these factors, independent of the other factors,

83. GA. CODE ANN. §95-2006 (1958 Rev.). For an interpretation of this portion
of the Code, see Stanfield v. Johnson, 95 Ga. App. 349, 98 S.E.2d 106 (1957).

84. Adopted by Roadside Business Association, 1952. Reprinted in Hearings,
supra note 22, at 260.

85. " . ..a driver rarely keeps his eyes on the road directly ahead. He must do
some observing about him to enjoy driving, to keep awake, and to follow
normal habit patterns in use of the eyes developed since childhood." Lauer
and McMonagle, Do Road Signs Affect Accidents?, reprinted in Hearings,
supra note 22, at 269.

86. For a summary of these studies, see Hearings, supra note 22, at 240-248 and
268-272.
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is related to accidents. Correlation between the Iowa and Michigan
studies was done by Dr. Lauer of Iowa State College. The conclusion
of these two research projects has been summarized as follows:

The studies each confirm that there is no significant relation-
ship shown between outdoor advertising signs and high-
way accidents. The evidence, if any, is slightly in favor of
having something along the highway to arouse the motorist
and keep him alerted as far as efficient driving is concerned.
These results fit in very well with what is known about ef-
ficiency of performance in many other areas from various
psychological experiments. A certain amount of "distraction"
would seem necessary, if it may be so designated, to keep the
driver or performer alert and at his highest level of ef-
ficiency.87

The Minnesota study involved a statistical analysis of accidents oc-
curring on 510 miles of selected highway. The number of variables
in this study was more limited than in the Michigan study. Correla-
tions were computed for sign frequency, traffic volume, and accident
rate. This study showed a positive relationship between sign fre-
quency and accidents.

This difference in expert opinion presents a problem for the courts.
Since a presumption of constitutionality exists for all properly en-
acted legislative acts, the advantage is in favor of the legislature. It
would be a mistake, nevertheless, to rely on this completely. While
there is a presumption in favor of constitutionality, the finding of the
legislature is not determinative.88 In two recent cases involving regu-
lations based on the National Standards the courts interpreted the
safety factor in opposite ways. In Wisconsin the circuit court upheld
the regulations, in part, because of the safety factor. In this case the
author of the Michigan safety study appeared as an expert witness.89

The findings of the Minnesota study were cited by the defense. Faced
with this conflict in testimony, the court commented as follows:

We must say that the plaintiffs introduced very formidable
testimony calculated to show that there is no established
causal relationship between roadside advertising and traffic
accidents. It was, of course, conceded that advertising signs
with flashing lights were a hazard. It was also evident that
there were many other roadside distractions in addition to
roadside advertising. And it was also evident that some dis-

87. Hearings, supra note 22, at 272.
88. See Barrett and Netherton, Issues and Problems of Proof in Judicial Review

of Roadside Advertising Control, Highway Research Board, Washington,
1962, p. 15.

89. For a discussion of this case, see Armstrong, The Wisconsin Billboard Case,
State of Wisconsin, 1961, pp. 9-11.
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traction is often conducive toward traffic safety because it
counteracts the monotony of driving along a smooth, well-
engineered turnpike with all the factors present that tend to
lull a driver to sleep at the wheel. On the other side there
was testimony calculated to show that any roadside signs
are intended to attract the attention of the driver and that
too many such signs keep his mind away from his driving
and from the traffic signs and create a driving hazard. Upon
this state of the record the legislature was in the position
where it had basis to find that regulation of roadside adver-
tising was in the interests of traffic safety and to ground
its legislative enactment accordingly.90

In an Ohio case the same safety studies were submitted as evidence
and some of the same witnesses appeared. The court decided that the
testimony of experts indicated that there is no relation between safety
and outdoor advertising and rejected safety as a basis for implementa-
tion of the police power. On this point the court stated:

Studies have been made and copies of them have been intro-
duced into evidence utilizing various investigative proce-
dures and mathematical formulas involving the arbitrary
use of greater or lesser numbers of variables, from which,
through mathematical calculations, results may be obtained
which can be interpreted as applying to this issue. If the
process is utilized of using a large number of variables which
are assumed to affect the occurrences of accidents on high-
ways and the mathematical procedure for the obtaining of a
partial correlation coefficient, it is established that the rela-
tionship between advertising signs along highways and acci-
dents on such highways is negligible. This is the gist of the
so-called Michigan study, in which study a great number of
variables arbitrarily assumed to influence highway accidents,
including outdoor advertising devices, were utilized. The so-
called Iowa study comes to the same conclusion. These surveys
are objective studies, conducted in accordance with what
the Court believes from the evidence adduced in these cases
to be recognized and acceptable investigating, evaluating and
statistical methods. The so-called Minnesota study utilized
only three variables, namely outdoor advertising devices, traffic
volume, and accidents. Due to the limited number of vari-
ables used in the mathematical analysis employed, in addition
to the admitted lack of certain components affecting high-
way accidents in the calculation, the weight of the Minnesota
study is regarded by the Court as negligible, a conclusion ap-
parently shared by counsel for the State as he makes no ref-
erence to nor does he rely upon it in his argument in his
otherwise exhaustive briefs. No substantial relation between

90. Fuller v. Fielder, Cir. Ct. Dane County, Wise., Memorandum Opinion, No.
107570 (1961).
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advertising devices as defined in the statutes in question and
public safety appears from the record of the evidence adduced
in the trial of these cases. If any such relation is shown at
all, it is to the effect that such devices are beneficial to safety
in that they tend to alert drivers, to keep, them actively at-
tentive to roadway conditions and tend to prevent "highway
hypnosis." 91

Freedom From Intrusion. In addition to safety, another factor that
has been cited as a basis for exercise of the police power is that of
freedom from intrusion. The position is taken that the right of
visibility in the case of advertising collides with the right to be let
alone. This right has received ample recognition by the courts. For
example, regulation of door-to-door solicitation 92 and handbill distri-
bution 93 have been upheld by the courts. The persistent and un-
avoidable nature of outdoor advertising has been noted by the
United States Supreme Court in a decision upholding a Utah
statute making it unlawful to advertise tobacco products on outdoor
signs. The Court quoted favorably an observation of the state court
which said:

Advertisements of this sort are constantly before the eyes of
observers on the streets and in streetcars to be seen without
the exercise of choice of volition on their part. Other forms
of advertising are ordinarily seen as a matter of choice on the
part of the observer. The young people as well as the adults
have the message of the billboard thrust upon them by all
the arts and devices that skill can produce. In the case of
newspapers and magazines, there must be some seeking by the
one who is to see and read the advertisement. The radio
can be turned off, but not so the billboard.94

The right of the traveler to be protected from intrusion was cited by
the court in the Massachusetts billboard case. In this regard the court
stated:

The right asserted is not to own and use land or property,
to live, to work, or to trade. While it may comprehend some
of these essential liberties, its main feature is the super-added
claim to use private land as a vantage ground from which
to obtrude upon all the public travelling upon highways,
whether indifferent, reluctant, hostile or interested, an un-
escapable propaganda concerning private business with the

91. Ghaster v. Preston, Court of Common Pleas of Allen County, Ohio, Memo-
randum Opinion No. 46311 (1961).

92. Bread v. Alexandria, 341 U.S. 622, 71 S.Ct. 920, 95 L.Ed. 1233 (1951) ; Martin
v. City of Struthers, 319 U.S. 141, 63 S.Ct. 862, 87 L.Ed. 1313 (1943).

93. Valentine v. Chrestensen, 316 U.S. 52, 62 S.Ct. 820, 86 L.Ed. 1262 (1942);
Scheider v. State, 308 U.S. 147, 60 S.Ct. 146, 84 LEd. 155 (1939).

94. Packer Corporation v. Utah, 285 U.S. 105, 52 S.Ct. 273, 76 L.Ed. 643 (1932).
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ultimate design of promoting patronage of those advertising.
Without this super-added claim, the other rights would have
no utility in this connection. . . . These rules and regula-
tions were promulgated in the exercise of the police power ...
(They) must have some reasonable basis and be designed
to accomplish a permissible end, in order to be valid . . .
One basis, according to the finding of the master . . . is that
the safety of travel upon highways is promoted. . . Another
basis . . . is that they tend to protect people traveling upon
highways from the intrusion of public announcements thrust
before their eyes by signs and billboards. . . . The right to
own land and to use it according to the owner's conception
of profit in the main is a part of the liberty secured to the
individual under the Constitution; but that right is subject
to legislative regulation in the public interest . . . The right
of the traveler upon the highways to a peaceful and un-
annoyed journey, so far as concerns advertising on private
lands is recognized by Art. 50. To adjust the conflicting
interests of the public and of the individual is a proper leg-
islative function.95

Protection of Highway Use. The argument that outdoor advertising
involves a violation of the traveler's right to be let alone is not un-
related to the more general objection that outdoor advertising is
an unwarranted use of the highway in general-the exploitation of
the highway for a use not directly intended. According to this view
regulation is directed, not at property use, but at highway use.
The abutting landowner's claim is a "permissive easement" which
can be withdrawn without compensation. There is a suggestion of
this line of thought in the classic Massachusetts case:

The object of outdoor advertising in the nature of things
is to proclaim to those who travel on highways and those
who resort to public reservations that which is on the ad-
vertising device, and to constrain such persons to see and com-
prehend the advertisement. . . . In this respect the plaintiffs
are not asserting a natural right . . . they are seizing for pri-
vate benefit an opportunity created for a quite different pur-
pose by the expenditure of public money in the construction
of public ways and the acquisition and improvement of pub-
lic parks and reservations.9 6

This line of argument would seem to be particularly adapted to the
modern controlled-access highway where the purpose of the road is
different from that of highways of the past. The purpose of the Inter-
state Highway is not to serve the local landowners primarily. It is

95. General Outdoor Advertising Co. Inc. v. Department of Public Works, 289
Mass. 149, 193 N.E. 799, 808, 813-815 (1935).

96. 289 Mass. 149, 167-169, 193 N.E. 799, 808 (1935).
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designed to handle through-traffic at high rates of speed. The con-
trolled access feature of the highway emphasizes this purpose. The
relation of the abutting landowner to this thoroughfare is quite dif-
ferent from what it is to the highway traditionally conceived from
antiquity. In the case of a superhighway its proximity to the ad-
jacent land is not indicative of a special relation to that land. To
claim a right of advertising is to exploit it for a use not intended
and to obtain advantage from a value created by heavy expenditures
by the taxpayers. This theory is still a minority view held in a few
states. It " . . . is not consistent with the usual interpretation given
the common law of real property, which may be summarized as say-
ing that one's property right includes a right to make any use of it
that is not absolutely adverse to the public good." 97

New York State Thruway Authority v. Ashley Motor Court, Inc.9 8

provides an example of the application of this doctrine to the case
of a highspeed, controlled-access highway. In this case the court said:

• ..it was the very construction of the Thruway which cre-
ated the element of value in the land abutting the road.
Billboards and other advertising signs are obviously no use
unless there is a highway to bring the traveler within view
of them. What was taken by the regulation, therefore, was
the value which the Thruway itself had added to the land
and of this the defendant cannot be heard to complain.99

In the Allen County, Ohio case there is explicit rejection of this
view. The Ohio court said in part:

The argument advanced by the New York Court in the case
of New York State Thruway Authority v. Ashley Motor Court,
Inc., that, because advertising devices are obviously of no
use unless there is a highway to bring the traveler within view
of them, therefore what is taken by a state when it prohibits
the erection and maintenance of billboards along such high-
way is merely the value which the throughway itself has
added to the land and therefore the property owner cannot
complain, is an ingenious one but to this Court, wholly
fallacious. According to such reasoning no property owner
could complain against any of his property rights being taken
from him by the one responsible for having brought about
a situation whereby his property values were increased to
the extent of the increase. That is to say, if one's property
was increased in value because of the erection in close
proximity to it of either a public or private installation,

97. Illinois Legislative Council, Highway Billboard Control, Publication 133,
p. 7.

98. 10 N.Y.2d 151, 218 N.YS.2d 640 (1961), aff'd, 10 N.Y.2d 814, 221
N.Y.S.2d 518 (1961).

99. Id. at 157, 218 N.Y.S.2d at 644.
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then the owner could not complain if the builder of the in-
stallation, either public or private, invaded the property
rights of the owner to the extent of the increase in value
thus brought about. Many factors are involved in the en-
hancement of the value of real estate. Proximity to other
buildings and establishments always is a factor in either
an increase or decrease in the market value of land. Cer-
tainly this alone does not entitle the person who has cre-
ated the building or establishment to capture for himself
or for his own use or benefit the portion of the value of the
landowner's property which is represented by such increase in
value. Nor does such a situation entitle the one whose con-
struction of such establishment has increased the value of
adjoining or nearby lands to prohibit the owner of such
lands from enjoying the benefits of the increased values thus
created. Such argument is novel and to this Court is repug-
nant and certainly should have no place in the determina-
tion of issues involving the constitutionality of statutes. 100

CASES UNDER THE NATIONAL STANDARDS

Since the National Standards have gone into effect, three decisions
have been handed down.101 The Ohio and Wisconsin cases have been
referred to above, but because of the importance of these opinions to
this inquiry a brief summary of these cases will be made.

The Wisconsin case had as plaintiffs, Warren and Wayne Fuller,
co-partners of an establishment comprising a motel, restaurant, and
gas station along State Highway 41, a part of Highway 194. The
plaintiffs had on-premise and off-premise signs which had been up
for a number of years before Highway 41 was made a controlled-
access road and designated as part of the Interstate System. At about
the same time three cases were brought before the Court of Common
Pleas, Allen County, Ohio, testing the constitutionality of that state's
law based on the National Standards. These cases involved signs
maintained by the Ghaster Outdoor Advertising Company on land
leased from Ghaster Properties, Inc.: a Shell-2 1-billboard and a How-
ard Johnson's Motor Lodge and Restaurant billboard, all of which
were ordered removed by the Director of Highways. The three cases
were consolidated as Ghaster Outdoor Advertising, Inc. v. Preston.0 2

100. Ghaster v. Preston, Court of Common Pleas of Allen County, Ohio- Memo-
randum Opinion No. 46311 (1961).

101. Fuller v. Fielder, Dane County Circuit Court, Wisconsin, Memorandum
Opinion No. 107570 (1961); Ghaster v. Preston, Court of Common Pleas of
Allen County, Ohio, Memorandum Opinion No. 46311 (1961); Advisory
Opinion of the Justices of the Supreme Court of New Hampshire, 169 A.2d
762 (1961),

102. Court of Common Pleas of Allen County, Ohio, Memorandum Opinion No.
46311 (1961).
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In New Hampshire, where advisory opinions of the justices of the
supreme court are permitted to be rendered, questions were pro-
pounded by the House of Representatives to the supreme court in-
quiring whether a proposed law restricting outdoor advertising on
the Interstate Highway System would violate any constitutional pro-
visions.

A review of these cases is enlightening with regard to the issues
that are raised in such a case and the attitude of the courts in question
with respect to them. 03 In all three of these cases the issue arose as
to whether or not the implementation of legislation based on the
National Standards involved an invalid use of the police power.
The Wisconsin court and the New Hampshire Supreme Court
decided that it did not constitute an invalid exercise of such power.
Both courts accepted safety as a valid basis. The Wisconsin court
added that roadside advertising involves "an undesirable intrusion
upon the sensibilities of persons traveling along and upon the high-
way." Both courts observed that the values of the highway arose
from the taxpayers and that the interests of the traveling public de-
served first consideration. The Wisconsin court held aesthetics to be
a proper basis. The New Hampshire court considered aesthetics as at
least "entitled to weight" in the deliberations of the court without
facing the question of whether or not this formed a sufficient basis
by itself.

While both of these courts accepted on principle the use of the
police power in the implementation of legislation based on the Na-
tional Standards, both also qualified the opinion. The advisory
opinion of the Supreme Court of New Hampshire is considerably mod-
ified by its comment that its general approval is not necessarily auto-
matically applicable to all cases. The court said:

If in a specific situation a sign which is in fact not a nuisance
is forbidden by the bill its removal should be required only
upon payment of compensation. 10 4

The Wisconsin court specifically declared certain portions of the
Wisconsin bill to be discriminatory.1 05 The statute provided that no
sign is permitted within 1,000 feet of another sign and that there
should not be in excess of 2 signs within any mile distance measured
from any point. The court was disturbed by the method of allocating

103. For a detailed analysis, see Barrett and Netherton, Issues and Problems of
Proof in Judicial Review of Roadside Advertising Controls, HighWay Re-
search Board, 1962.

104. Opinion of the Justices, 169 A.2d 762, 765 (1961).
105. The parts found to be offensive are: Section HY 19.03, subsections 2, 3, and

4, and Section HY 19.05, subsections 4, 6, and 9. See Wis. STATS. §84.30 (1959).
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the limited spaces available. The statute stated that "a permit for an
eligible sign location shall be issued to the first applicant to submit
to the Commission's main office at Madison a proper and satisfactory
application as determined by the Commission." In voicing its ob-
jections to those parts, the court stated:

These provisions do not treat fairly and equally all proper-
ty owners and businesses located along and upon the high-
way. They tend to establish and create preferences in the
fortunate parties who get there first. Such licensing is not
fair and reasonable regulation. It smacks of monopoly, spe-
cial privilege, and favoritism. . . . To us these provisions
appear clearly arbitrary and unreasonably discriminatory.10 6

The court concluded that if a more reasonable basis for allocating
the permissible spaces could not be found that it would be better
to eliminate all signs in such spaces. "In our view such elimination
would not be a deprivation of property rights in violation of the
constitution since all of the signs here referred to exist solely be-
cause of the highway and are purely derivative."'107

The Ohio court held that the implementation of the Standards
did involve a "taking" of property in violation of the due process
clause. As noted above, it rejected safety and aesthetics as a valid
basis for exercise of the police power in this case. It refused also, as
we have seen, to recognize any limitation on the landowner on the
theory that advertising value arises out of the highway itself. The
findings of this court are the exact opposite of those of the Wisconsin
and New Hampshire courts.

Another point raised in these cases is that the National Standards
impose restrictions on billboards advertising off-premise activities that
they do not impose on billboards advertising on-premise activities.
The Ohio court decided that this does constitute discrimination.. The
New Hampshire court held that it does not. The Wisconsin court held
that the fact that the statute does not regulate other roadside struc-
tures which are just as much related to safety and may intrude on sen-
sibilities is not discriminatory. "The classification is reasonable and
does no violence to constitutional rights." 108

A contention, in the Wisconsin case, that the regulations abridge
freedom of the press was rejected by the court.

An issue that is new to billboard litigation arises under legislation
based on the National Standards. This is the issue that the agreement

106. Fuller v. Fielder, Dane County Circuit Court, Wisconsin, Memorandum
Opinion No. 107570 (1961).

107. Ibid.
108. Ibid.
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which the state enters into with the Department of Commerce in-
volves a bargaining away of the state's police power. Both the Wiscon-
sin and New Hampshire courts rejected this. It seems unlikely, in view
of the historical recognition of the power of governments making up
our federal union to enter into bargains and contracts, that any court
would invalidate Interstate Highway regulations on this basis. Indeed
the Interstate Highway itself would not be possible if there were sub-
stance to this argument since the act of Congress initiating the System
provides for a bargain between the state and the federal government
which includes such things as an agreement to control access.

In summary, legislation based on the National Standards has had
a mixed reception in the courts. In Ohio regulation based on police
power was declared unconstitutional. In Wisconsin the regulations
were approved, with the exception of certain sections pertaining to
the allocation of advertising space. In New Hampshire the court gen-
erally approved the regulations but left open the possibility of litiga-
tion for specific cases. The Ohio case has not yet been appealed to a
higher court. The Supreme Court of Wisconsin heard arguments on
the Wisconsin case during the week of January 7, 1963.108a

GEORGIA COURTS AND BILLBOARD REGULATION

Research has failed to reveal a single ruling in higher Georgia courts
that directly involves billboards and is pertinent to the problem of
billboard control on the open highway. In Stanfield v. Johnson'0 9 the
Court of Appeals ruled on the interpretation of 'GA. CODE ANN.

§95-2006 (1958 Rev.), which refers to the erection of signs that ob-
struct the view of one portion of a highway to another. The court
stated that the provision applies to signs on private property. In
Mayor of Savannah v. Bay Realty Company,"10 the Court of Appeals
was asked to issue a declaratory judgment " . . .on the legality of a
penal zoning ordinance, or ordinances, of the City of Savannah pro-
hibiting the placing of billboards, or outdoor signs, within 200 feet
of Eugene Talmadge Memorial Bridge in the City of Savannah." 11

The circumstances surrounding the case are summarized in the head-
note:

Under the allegations, the extent of the plaintiff's damages
against Savannah Power 8c Light Company in an impending
proceeding to exercise its right to an easement to string its
electrical wires over the plaintiff's warehouses is dependent

108a. No report of this case was available at time of publication.
109. 95 Ga. App. 349, 98 S.E.2d 106 (1957).
110. 90 Ga. App. 261, 82 S.E.2d 710 (1954).
111. Id. at 262, 82 S.E.2d at 711.
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upon the legality of a penal zoning ordinance, or ordinances,
of the City of Savannah prohibiting the placing of bill-
boards, or outdoor signs, within 200 feet of the Eugene
Talmadge Memorial Bridge in the City of Savannah. The
stringing of the electrical wires will prevent the plaintiff's
proposed use of the roofs of its warehouses for outdoor ad-
vertising purposes. It has been agreed between the plaintiff
and the electric company that the wires may be strung and
that the electric company will hold its eminent domain pro-
ceeding in abeyance pending the outcome of the present suit
for declaratory judgment as to the validity of the zoning or-
dinance. If the ordinance, or ordinances, be valid, the plaintiff
would have no right to place the signs at the proposed points
on its roofs, and, consequently, in the eminent domain pro-
ceeding, its damages would be only nominal. If the ordinance,
or ordinances, be valid, the plaintiff would be at liberty to
place the proposed billboards on its roofs and would receive an
income of several thousands dollars a year therefrom and, con-
sequently, in the eminent domain proceeding, the extent of
the plaintiff's damages would be considerably more than
nominal. While the ordinance, or ordinances, are made penal,
it appears from the petition that the plaintiff does not pro-
pose to violate their provisions, as it has already permitted
the electric company to string its wires over the warehouses,
which precludes the erection of the outdoor signs or bill-
boards.112

The court refused to rule in this case " . . . since no justiciable con-
troversy exists between the plaintiff and the city, within the meaning
of the declaratory-judgment law."113

In Campbell v. Hammock114 there is a general implication that at
least some billboard ordinances are valid. In this case the petitioners
for an injunction to have a billboard removed owned a building front-
ing within a few inches of the sidewalk of a street in Augusta. The
defendants owned a building on an adjoining lot, the front of which
sat back from the sidewalk about 35 feet, leaving a portion of the pe-
titioners' wall exposed. "Petitioners placed an advertising sign on their
exposed west wall and a neon sign on top of their building; . .. there-
after defendants erected a large outdoor advertising sign on the east
edge of their lot and a few inches from petitioners' west wall, com-
pletely obscuring the sign on petitioners' wall."" 5 The petitioners
maintained that the erection of the billboard by the defendants was
malicious in intent and requested an order for removal. The decision

112. Ibid.
113. Ibid.
114. 212 Ga. 90, 90 S.E.2d 415 (1955).
115. Ibid.
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of the court is of interest to this study because of the reference to bill-
board ordinances. In its opinion the court stated:

The allegations of the petition as amended were insufficient
to allege that the'billboard constituted a nuisance where, as
here, it appears that it was otherwise lawful and was unre-
stricted by statute or by ordinance."16 (Emphasis added.)

Jackson v. Beavers"17 involved the constitutionality of an act of the
legislature prohibiting professional bondsmen from soliciting business.
In a general discussion of the police power, the following statement
appears:

Under the police power the height of buildings in a city may
be regulated. Welch v. Swasey 214 U.S. 91 (29 Sup. 567, 53
L.Ed. 923) Billboards in cities may be regulated. St. Louis
Adv. Co. v. St. Louis, 249 U.S. 269 (39 Sup. Ct. 274, 63 L.Ed.
599) 118 (Emphasis added.)

Since the circumstances of these cases involved billboards within
a city and the references to regulation are indirect ones, they are of
limited help, at most, in the problem we are considering. There be-
ing no definitive case in Georgia on the subject of billboards on high-
ways, we must look to the attitude of the courts concerning applica-
tion of the police power in comparable situations for a guide. De-
cisions of the court in the related field of zoning are the most re-
vealing. Comments of the court on the use of the police power in the
regulation of businesses, professions, and occupations are also helpful.

The Police Power, General Principles. The general principles of
the police power discussed before in this report are followed in the
Georgia courts. "This power [the police power] is very broad. It has
limits and boundaries, but they are far-flung." 1 9 Acts of the legisla-
ture will not be declared invalid unless it is clear that they are so. In
DeBerry v. LaGrange120 it is stated:

, * * it should be borne in mind that there is a presumption
in favor of the constitutionality of a legislative enactment.' 2'

If an act is susceptible of two constructions, in such cases the con-
struction which will uphold the constitutionality of the law is rather
to be preferred. 22 It has also been said:

A large discretion is necessarily invested in the legislature to

116. Id. at 91, 90 S.E.2d at 416.
117. 156 Ga. 71, 118 S.E. 751 (1923).
118. Id. at 76, 118 S.E. at 753.
119. Jackson v. Beavers, 156 Ga. 71, 75, 118 S.E. 751, 753 (1923).
120. 62 Ga. App. 74, 8 S.E.2d 146 (1940).
121. Id. at 76, 8 S.E.2d at 149.
122. Cutsinger v. Atlanta, 142 Ga. 555, 83 S.E. 263 (1914).
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determine (a) what the interests of the public require, and
(b) what measures are necessary for the protection of such

interests. 123

Nevertheless the court has declared that "exercise of the police
power by the General Assembly is subordinate to the Constitution of
the State;"' 1 4 and that "legislative authority may not unreasonably
invade private rights, so as to violate such rights as are granted by
the Constitution."'125 The twin obligation of the courts to recognize
legitimate exercise of the police power and, at the same time, to pre-
vent violations of the due process and equal protection clauses is
succinctly summarized in Bramby v. State:i26

As in all cases where the constitutionality of a statute is in-
volved, we are confronted, on the one hand, with the duty of
sustaining the act unless its validity is clear and palpable,
and on the other with the positive command of the consti-
tution of this State that legislative acts in violation of either
the State or the Federal constitution are void, and the ju-
diciary shall so declare them. . . . The responsibilities thus
imposed, while entirely consistent, require a survey in op-
posite directions, and the greatest care must be taken that
neither of them is violated. The constitution of this State em-
powers the General Assembly to make all laws and ordinances
consistent with this constitution, and not repugnant to the
constitution of the United States, which they shall deem
necessary and proper for the welfare of the State. . . . The
plain meaning of this provision is that the General Assembly
can not exercise an unbounded authority in determining what
is necessary and proper for the public welfare, but must pro-
ceed, in this as in other instances, consistently with consti-
tutional guaranties. . . . The regulation of a lawful business
. . . is dependent upon some reasonable necessity for the
protection of the public health, safety, morality, or other
phase of the general welfare; and unless an act restricting the
ordinary occupations of life can be said to bear some reason-
able relation to one or more of these general objects of the
police power, it is repugnant to constitutional guaranties
and void.127

The Police Power and Zoning Ordinances. To understand precisely
what the courts will recognize as "reasonable" necessity for the pro-
tection of the general welfare, we must look to the decisions of the
courts on specific issues. The history of zoning ordinances provides

123. Mack v. Westbrook, 148 Ga. 690, 98 S.E. 339 (1918).
124. Commissioners of Glynn County v. Cate, 183 Ga. 111, 187 S.E. 636 (1936).
125. DeBerry v. City of LaGrange, 62 Ga. App. 74, 8 S.E.2d 146 (1940).
126. 187 Ga. 826, 2 S.E.2d 647 (1939).
127. Id. at 832, 2 S.E.2d at 650.
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one example. Prior to 1928 the Georgia Supreme Court held that the
zoning cases brought before it represented an invalid exercise of the
police power. Smith v. City of Atlanta,128 in 1925, involved, ".... pri-
marily, the decision of the constitutionality of certain ordinances of
the City of Atlanta, known as the zoning ordinances; and, as inci-
dental thereto, the constitutionality of certain provisions of an act
of the legislature approved August 4, 1921, being an act to amend the
charter of the City of Atlanta, under authority of which the ordi-
nances in dispute were enacted."'129 The court continued:

So far as it relates to the case made in this record, the ordi-
nance in effect prohibited the erection of buildings to be used
as retail stores upon any property in a district of the city set
apart, under the ordinance referred to, as a residence section.
If that part of the act which authorized the city to so re-
district or divide up the city into zones is constitutional and
valid, then it would seem to follow that the ordinance is also
valid; and if that part of the act of the General Assembly
to which we make special reference is unconstitutional and
invalid, then that part of the ordinance passed in conformity
to the act is also invalid. And so the principal and con-
trolling question that we have to deal with is the constitu-
tionality and validity of the act and ordinance in question;
or, rather, the constitutionality of that part of the act and
ordinance which prevents the building of stores upon pro-
perty located in the districts made residential by the city's
ordinance.

The right to redistrict the city and to prohibit the erection
of business houses and stores in certain districts is claimed
by the city, not under its right of eminent domain, for no
compensation is to be paid to those property owners who are
refused the right to erect stores; but it is asserted as a proper
exercise of the police power. ...

The act of the legislature containing the authority for the
ordinance in question recites that the power of zoning is con-
ferred "in the interest of the public health, safety, order, con-
venience, comfort, prosperity," etc. But legislative declara-
tions of facts that are material only as the ground for en-
acting a law will not be held conclusive by the courts. ...
While the legislature is the sole judge as to matters pertaining
to the policy, wisdom, and expediency of statutes enacted
under the police law, the question as to whether the particu-
lar legislation purporting to be enacted in the exercise of the
police power is really such, and whether regulations pre-

128. 161 Ga. 769, 132 S.E. 66 (1925).
129. Id. at 770, 132 S.E. at 66.
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scribed by the legislature are constitutional, are questions for
the judiciary.130

In this clearly defined case of exercise of the police power, the court
ruled that the enabling act of the General Assembly, and the ordi-
nance passed by the city of Atlanta in pursuance of that act, were un-
constitutional and invalid.

A similar ruling was handed down in Morrow v. City of Atlanta131

in 1926:

Under the ruling of this court in Smith v. Atlanta . . . the
municipal authorities of the City of Atlanta are not au-
thorized to interfere with the use of plaintiff's garage in the
rear of his residence for carrying on the lawful business of
storing and repairing automobile tires. . . . In so far as the
zoning ordinance of the City of Atlanta . . . seeks to deprive
the owner of real estate thereafter designated as an apart-
ment zone of the right to use his realty in the pursuit of a
business recognized as lawful, such ordinance is unconsti-
tutional and void.13 2

In 1927 a constitutional amendment was passed authorizing the
General Assembly to grant to cities authority to pass zoning and
planning laws.133 It was ratified by the people in the following year.
The provision was subsequently amended several times.134 In 1937 au-
thority to grant to counties the same power was incorporated into
the constitution. These provisions were included in the revision of
the constitution in 1945 as Sec. 2-1923.135 Following the amendment in
1928, the general principle of zoning by municipalities was approved
by the court. Howden v. Savannah136 dealt with a denial of a build-
ing permit to erect a gasoline filling-station in an area restricted
under a Savannah ordinance. The court reasoned as follows:

The precise question for adjudication is this: Is the denial
to the owner of a residence lot located in a district zoned,
by a city ordinance passed in pursuance of legislative and
constitutional authority, exclusively for residences, apart-
ments, churches, hospitals, schools, and hotels, of a permit
to erect on such lot a gasoline filling-station a deprivation
of her property within the meaning of the due-process
clauses of the constitution of this State and of the 14th
amendment to the constitution of the United States? In other

130. Id. at 772, 132 S.E. at 67.
131. 162 Ga. 228, 133 S.E. 345 (1926).
132. ibid.
133. Ga. Laws 1927, p. 127-128.
134. GA. CODE ANN. §2-1923 (1948 Rev.), Editorial Note.
135. GA. CONST. art. II, par. 23; GA. CODE ANN. §2-1923 (1948 Rev.).
136. 172 Ga. 833, 159 S.E. 401 (1930).
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words, can an owner of land be constitutionally denied the
right to erect thereon a building for the conduct of a business
therein, if neither the business nor the manner of its opera-
tion constitutes a nuisance? . . . [We] have now in the con-
stitution as now amended both the due-process clause and
this zoning provision. They must be construed together. In
view of this amendment it can no longer be held that a
zoning statute, which authorizes a city embraced within it,
to pass a zoning and planning ordinance, is per se uncon-
stitutional and void because it deprives the owner of real
estate of his property without due process of law. This con-
stitutional provision supersedes the decisions of this court
which declared zoning statutes unconstitutional and void be-
cause they denied due process of law to the owners of real
estate embraced in zoning districts. 137

Howden v. Savannah has been followed by the court in subsequent
zoning cases down to the present time.138 It is perfectly clear that the
basic validity of zoning laws rests, in the mind of the courts, on the
constitutional amendment. Schofield v. Bishop139 which follows the
principle enunciated in Howden v. Savannah refers, in connection
with zoning authority, to " .. . the power of a governing body, whether
under the police power, as is permitted in some States or under a
specific constitutional provision as in this State."'140 (Emphasis added.)

One of the most recent cases on the question of zoning is Vulcan
Materials Co. v. Griffith,'4' decided in 1960. This case involved an
equitable acticon to enjoin the operation of a quarry. One of the
counts of the petition alleged that operation of a quarry was being
permitted in a district zoned agricultural in violation of the zoning
regulations of Fulton County. The special use permit issued by the
zoning commissioners exempting a tract of land from the regulations
applying generally to a zoned district presented the court with the
problem usually referred to as "spot zoning." Birdsey v. Wesleyan

College142 says: "Spot zoning generally relates to action in 'lifting out'
of a zoned area one unit, or one particular piece of property."' 43 Spot

137. Id. at 840, 159 S.E. at 404.
138. For the major zoning cases following Howden v. Savannah, see: McCord v.

Bond and Condon Co., 175 Ga. 667, 165 S.E. 590 (1932); Schofield v. Bishop,
192 Ga. 732, 16 S.E.2d 714 (1941); Snow v. Johnson, 197 Ga. 146, 28 S.E.2d
270 (1943); Lewenstein v. Brown, 200 Ga. 433, 37 S.E.2d 332 (1946); Morgan
v. Thomas, 207 Ga. 660, 63 S.E.2d 659 (1951); Birdsey v. Wesleyan College,
211 Ga. 583, 87 S.E.2d 378 (1955); Neal v. City of Atlanta, 212 Ga. 687, 94
S.E.2d 867 (1956); Vulcan Materials Co. v. Griffith, 215 Ga. 811, 114 S.E.2d
29 (1960).

139. 192 Ga. 732, 16 S.E.2d 714 (1941).
140. Id. at 737, 16 S.E.2d at 717.
141. 215 Ga. 811, 114 S.E.2d 29 (1960).
142. 211 Ga. 583, 87 S.E.2d 378 (1955).
143. Id. at 590, 87 S.E.2d at 385.

1963]



MERCER LAW REVIEW

zoning was ruled out by the court in Snow v. Johnston,144 Birdsey v.
Wesleyan College145 and Neal v. City of Atlanta. 46 On the other hand
spot zoning was approved in an earlier decision, McCord v. Ed Bond
and Condon Co.' 47 In Vulcan Materials Co. v. Griffith 48 the court
notes the conflict in these opinions. The decision written by Chief
Justice Duckworth, provides a summary of the history of the develop-
ment of zoning law in Georgia and the current broad attitude of the
court. It deserves to be quoted at length:

• . . lawyers and judges of this State before the dawn of
constitutional consent to zoning of private property had be-
come saturated with the fact that the Constitution respected
and held inviolate private property and insured equal pro-
tection of the owner in the use of such property. But the
people by their votes amended or changed this constitutional
guardianship of private property, and in the process stripped
their judiciary of power to protect it, as had theretofore been
the case. By the constitutional change the people voluntarily
subjected their property to the unlimited control and regu-
lation of legislative departments. The Constitution (Code,
Sec. 2-123) now provides: "The General Assembly of the
State shall have authority to grant the governing authorities
of the municipalities and counties authority to pass zoning
and planning laws whereby such cities or counties may be
zoned or districted for various uses and other or different
uses prohibited therein, and regulating the use for which
said zones or districts may be set apart, and regulating the
plans for development and improvement on real estate there-
in." Pursuant to this constitutional authority, Georgia Laws
1939, p. 584 (applicable to Fulton County), and Georgia
Laws 1952, p. 2689 (applicable to counties having a popula-
tion of 300,000 or more) were enacted. These acts conferred
upon county governing authorities all the powers the Con-
stitution authorized. Section 24 of the 1939 act and section
25 of the 1952 act, in identical terms, provide that the coun-
ty governing authorities are "clothed with all of the authority
which the 'General Assembly can grant to such authorities
... under the laws of the State of Georgia." In defining zones

and districts and the uses therein, the General Assembly con-
ferred equally unlimited power to those mentioned in the
Constitution. They vested in the county authorities the power
to zone property without limitation as to the number of such
zones, and without limitation as to the uses allowed or pro-
hibited; and without specification as to the procedure, other
than a resolution, notice, and a hearing, to be followed in

144. 197 Ga. 146, 28 S.E. 270 (1943).
145. 211 Ga. 583, 87 S.E.2d 378 (1955).
146. 212 Ga. 687, 94 S.E.2d 867 (1956).
147. 175 Ga. 667, 165 S.E. 590 (1932).
148. 215 Ga. 811, 114 S.E.2d 29 (1960).
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zoning or the time when such zoning should become effec-
tive. . . . Such limitless powers are simply beyond judicial
review. . . . It would seem that the foregoing quotations
from the Constitution and statutes demonstrate plainly that
the county commissioners have complete freedom to create
any number of zones and districts and of such size and shape
as they may arbitrarily choose. This means that they have
the authority to create zones or districts of any size, whether
10 feet square or any number of acres in any conceivable
shape. The utter impossibility of bringing the terms and
conditions of such legislative powers to judicial decisions
perhaps explains why the county authorities are required to
give persons to be affected by proposed zonings an oppor-
tunity to be heard. The kind of hearing is not prescribed,
and irrespective of what is shown at such hearings, the au-
thorities are given absolute power to proceed as they choose
in total disregard of what such hearings reveal.

When the act plainly empowers the county authorities to
amend or to modify existing zones, and proscribes no parti-
cular instrumentality by which such amendments or modifi-
cations must be effectuated, the courts are given no power to
prescribe the instrumentalities or to condemn any proce-
dures by which the authorized result is accomplished. This
means that it is idle for a court to attempt to distinguish
between such terms as spot zoning and special use permits.

. . . Indeed both the Constitution and statutes authorize
what this court has called spot zoning. The courts must re-
fuse to interfere with the legislative acts of zoning because
the courts are given neither chart nor compass by which to
adjudicate and condemn the actions of zoning authorities. We
therefore conclude that the people must submit to the legis-
lative control of their property, or change the Constitution
to afford the courts something to stand upon in protecting
private property. We have neither the information, experi-
ence nor desire to make public policy in respect to legislative
control of the uses of private property.149

Police Power in Cases Other Than Zoning. Examples of the courts'
attitude on the use of the police power, other than zoning, are avail-
able. In Brinkman v. City of Gainesville'"0 an ordinance prohibiting
the operation of a loud speaker or public address system upon the
streets of the city was upheld as constitutional. In part the court said:

The thoroughfares of cities are for the comfort and con-
venience of all people using them. They are maintained by
the public, and to say that anyone has a constitutional right
to use, on these streets, a loud speaker or public-address

149. Id. at 814, 114 S.E.2d at 31.
150. 83 Ga. App. 508, 64 S.E.2d 344 (1951).
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system from any vehicle, it seems to us overlaps and inter-
feres with the constitutional rights of other people. 151

It has also been held that the transportation of passengers for hire
in a taxicab on the city streets is not an inherent right and can be
regulated.15 2 The regulation of professional bondsmen is not uncon-
stitutional.

15 3

In Cutsinger v. City of Atlanta,5 4 the general principles of when it
is permissible to require a license of a business or occupation are laid
down.

The police power to grant licenses by which one person can
conduct a certain business and another can not, or by which a
business may be conducted at a certain place and not at an-
other, necessarily involves some discrimination for the pub-
lic welfare. Such licenses have been broadly grouped into
four classes: (1) Where promiscuous or indiscriminate free-
dom to act will disturb public order or interfere with the
common use of public places. A type of this class is in re-
gard to permitting the use of the public streets for parades
or processions. . . . (2) Where an occupation is offensive
to comfort or endangers public safety, it may be so restricted
as to locality or the manner in which it shall be conducted
as not to cause injury. Chemical factories and slaughter-
houses furnish examples of this class. (3) In some occupa-
tions the lack of personal qualifications or competence causes
the danger to the public, and requires to be guarded against.
Doctors, dentists, and plumbers are illustrations of this
class. (4) Some occupations are held to be such as to in-
volve danger to the public peace, order, or morality, and
therefore to be proper subjects for regulation or licensing
so as to prevent injury to the public.... Pawnbrokers and
junkdealers illustrate this class.' 55

On the basis of these guidelines licenses can be required for hotels
and rooming houses. 156 Curb markets can be regulated. 157 However, a
municipality cannot refuse a permit to operate such a business at ar-
bitrary discretion or after the conditions for obtaining a permit have
been fulfilled, unless the business is a nuisance per se. An act of the
'General Assembly passed in 1937 establishing a state board of photo-
graphic examiners and requiring persons desiring to engage in the
business of photography or photofinishing to stand an examination

151. Id. at 513, 64 S.E.2d at 348.
152. McWhorter, Mayor v. Settle, 202 Ga. 334, 43 S.E.2d 247 (1947).
153. Jackson v. Beavers, 156 Ga. 71, 118 S.E. 751 (1923).
154. 142 Ga. 555, 83 S.E. 263 (1914).
155. Id. at 563, 83 S.E. at 266.
156. Cutsinger v. Atlanta, 142 Ga. 555, 83 S.E. 263 (1914).
157. Jones v. Atlanta, 51 Ga. App. 218, 179 S.E. 922 (1935).
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and qualify as to competency, ability, and integrity was declared
to be unconstitutional as an exercise of the police power not bearing
" . . . any reasonable or substantial relation to the public health,
safety, or morality, or other phase of the general welfare."' 158

A nuisance is defined in the Georgia Code as "anything that works
hurt, inconvenience, or damage to another; and the fact that the
act done may otherwise be lawful shall not keep it from being a nui-
sance. The inconvenience complained of shall not be fanciful, or such
as would affect only one of fastidious taste, but it shall be such as
would affect an ordinary reasonable man." 15 9 The courts have ruled
that steam laundries and dry cleaning establishments are not nui-
sances per se, but may be such by reason of the way in which they are
operated.160 Airports are not nuisances per se. Gasoline filling-stations
are not nuisances because they are erected in residential sections.161

Cemeteries are not nuisances when placed in proximity to a residential
area. 16 2

In DeBerry v. City of LaGrange63 the Court of Appeals dealt with
an ordinance prohibiting peddlers going from door-to-door soliciting
orders, and declared this to be a nuisance. The court held the ordi-
nance, with its complete prohibition of door-to-door soliciting, to be
unreasonable regulation. The court stated:

We do not mean to say that the individual is not entitled
to the right of privacy, and that where he so desires he can
not himself prevent a visitation by such solicitors; for to per-
sist after notice would be a trespass. Nor do we mean to hold
that in such cases a municipality could not, by ordinance, aid
in the prevention of such a trespass. But we do think that the
unlimited imposition of a penalty on an uninvited solicitor
who is carrying on a lawful and legitimate business in the
usual way, manner, and time is an unreasonable and arbitrary
infringement of his rights. 164

On this same issue the Georgia Supreme Court has been divided.165

Grubbs v. Wooten'66 contains a statement that is worth noting. In
this case owners of adjacent property petitioned to have a business
involving the display and sale of tombstones in a residential area de-

158. Bramley v. State, 187 Ga. 826, 2 S.E.2d 647 (1939).
159. GA. CODE ANN. §72-101 (1933).
160. Holman v. Athens Empire Laundry Co., 149 Ga. 345, 100 S.E. 207 (1919).
161. Standard Oil Co. v. Hahn, 165 Ga. 575, 141 S.E. 643 (1927); Wilson v. Evans

Hotel Co., 188 Ga. 498, 4 S.E.2d 155 (1939).
162. Harper v. Nashville, 136 Ga. 141, 70 S.E. 1102 (1911); Hallman v. Atlanta

Child's Home, 161 Ga. 247, 130 S.E. 814 (1927).
163. 62 Ga. App. 74, 8 S.E.2d 146 (1940).
164. Id. at 81, 8 S.E.2d at 152.
165. Clay v. Mathews, 185 Ga. 279, 194 S.E. 172 (1937).
166. 189 Ga. 390, 5 S.E.2d 874 (1939).
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clared to be a nuisance and therefore prohibited. In the brief of the
attorney for the plaintiffs it was stated: "We do not claim that the
cemetery-like display is necessarily a nuisance per se, but we do claim
that it can be a nuisance per accidens." It was argued that in an ex-
clusively residential neighborhood the constant view of the "graveyard-
like" appearances of the display would prey upon the minds of in-
dividuals and injure health. The business involved was unrestricted
by statute or ordinance. The court refused to declare the business to
be a nuisance. In a lengthy discussion of a case cited by the plaintiff,
however, matters relevant to outdoor advertising regulation are in-
directly touched upon. The case cited is State ex rel. Civello v. New
Orleans.167 The Louisiana Supreme Court held that the legislature
could authorize municipalities, by exercise of the police power of the
state, to adopt an ordinance establishing zoning districts. The decision
of the Louisiana court is quoted at length:

The Supreme Court of the United States maintains, and the
State courts that have dealt with this subject also maintain,
that aesthetic considerations alone do not justify an exercise
of the police power to limit a person's right to use his pro-
perty as he sees fit. It is said, though, that if the primary con-
sideration for the enactment of an ordinance limiting the in-
dividual's right to use his own property is a substantial con-
sideration of public health, safety, comfort, or general we-
fare, considerations of taste and beauty may also enter in,
and be not out of place. . . . If by the term "aesthetic con-
siderations" is meant a regard merely for outward appear-
ances, for good taste in the matter of the beauty of the
neighborhood itself, we do not observe any substantial rea-
son for saying that such a consideration is not a matter of
general welfare. The beauty of a fashionable residence neigh-
borhood in a city is for the comfort and happiness of the
residents, and it sustains in a general way the value of
property in the neighborhood. It is therefore as much a mat-
ter of general welfare as is any other condition that fosters
comfort or happiness and consequent values generally of the
property in the neighborhood. Why should not the police
power avail, as well to suppress or prevent a nuisance com-
mitted by offending the sense of sight, as to suppress or pre-
vent a nuisance committeed by offending the sense of hear-
ing, or the olfactory nerves? An eyesore in a neighborhood
of residences might be as much a public nuisance, and as
ruinous to property values in the neighborhood generally,
as a disagreeable noise, or odor, or a menace to safety or
health. The difference is not in principle, but only in de-
gree. In fact, we believe that the billboard case, Cusack v.

167. 154 La. 271, 97 So. 440 (1923).
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Chicago, 242 U.S. 526, 37 Sup. Ct. 190, 61 L.Ed. 472, L.R.A.
1918A, 136 Ann. Cas. 1917C, 594, or St. Louis Poster Adver-
tising Co. v. St. Louis, 149 U.S. 249, 39 Sup. Ct. 274, 63 L.Ed.
599 . .. might have rested as logically upon the so-called
aesthetic considerations as upon the supposed other consid-
erations of general welfare. 168

The 'Georgia Supreme Court makes the following comment on this
quotation:

The foregoing decision did not involve the exact question
of enjoining as a nuisance a display for sale of tombstones
and monuments, such as is involved in the instant case. If
it had involved such question and the court had ruled that
a nuisance was created that should have been enjoined by the
courts, the decision would not have been harmonious with
the provisions of the Code, and the decisions of this court
herein above cited.169

This statement of the court relates to a hypothetical situation and
involves a comparison of court decisions with a different set of facts.
The exact and precise meaning of the statement is, therefore, un-
clear. The general impression given, however, is that the court does
not approve the reasoning of the Louisiana court on what justifies an
exercise of the police power in the case of zoning; specifically, it does
not accept aesthetics as a legitimate justification.

CONCLUSION

There are two possible approaches for regulation of outdoor ad-
vertising along the Interstate System in Georgia, without the purchase
of easements:

(1) Direct exercise of the police power on the basis of protection
of the general welfare;

(2) A constitutional amendment authorizing the legislature to reg-
ulate advertising.

Police Power. How the courts would treat legislation based on the
first of these alternatives is clearly unknown. As we have seen, the
courts refused to recognize as legitimate the exercise of the police
power in regard to zoning by municipalities. These cases involve,
however, the acts of municipalities, even though based on legislative
authorization. It is possible that the courts might be more liberal in
reviewing acts of the General Assembly. In DeBerry v. LaGrange170

168. Id. at -, 97 So. at 444.
169. Grubbs v. Wooten, 189 Ga. 390, 400, 5 S.E.2d 874, 880 (1939).
170. 62 Ga. App. 74, 8 S.E.2d 146 (1940).
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the court makes a distinction between the limitations of the power of
the two authorities. This case involved, as we have seen, an ordinance
forbidding door-to-door soliciting. In its opinion the court said:

This court is asked to declare the above ordinance uncon-
stitutional, or unreasonable or arbitrary. In order to justify
a court in pronouncing a legislative act unconstitutional or
a provision of a State consitution to be in contravention of
the constitution of the United States, the case must be so
clear as to be free from all doubt.... This same rule of con-
struction ordinarily is applied by this court in passing on the
validity of ordinances of a municipality the charter of which
gives to it the right to make or pass such ordinances. How-
ever, "Municipal ordinances must be reasonable. The limita-
tions of the power of a city council in this regard are not to
be measured by the more extensive powers of the State legis-
lature." Mayor Etc. of Savannah v. Cooper, 131 Ga. 670, 676,
63 SJE. 138. . . . In approaching such a question, or in de-
termining such a question, it should be borne in mind that
there is a presumption in favor of the constitutionality of a
legislative enactment. . . . An ordinance, however, may be
declared invalid because unreasonable without declaring it
unconstitutional.171

If the court were to accept the exercise of the police power in bi!l-
board control as valid, it is highly unlikely that it would do so on
the basis of aesthetics. Whether the court would accept the argument
used in other outdoor advertising cases relating to the protection of
the traveler from unreasonable intrusion of billboards upon his
privacy, is unknown. In Brinkman v. City of Gainesville,172 discussed
above, the court upheld the prohibition of the use of a loud speaker
on the city streets on the basis that "it interferes with the constitu-
tional rights of other people." While the court refused to uphold
outright prohibition of door-to-door soliciting in DeBerry v. City of
LaGrange,73 it did say that a municipality could aid, by ordinance,
in the prevention of trespass. To draw a specific conclusion from these
cases, by inference, about the court's attitude toward outdoor adver-
tising would be unwarranted. As discussed above, some jurisdictions
have recognized the argument that any increase in the value of
abutting land through potential advertising revenues comes from the
Interstate Highway and therefore the landowner has no reason for
complaint if this increase in value is taken away by regulation. The
emphasis given by Georgia courts, in its long history, to the constitu-

171. Id. at 76, 8 S.E.2d at 149.
172. 83 Ga. App. 508, 64 S.E.2d 344 (1951).
173. 62 Ga. App. 74, 8S.E.2d 146 (1940).
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tional provisions protecting private property makes it unlikely that
the court would accept this reasoning.

In setting a foundation for billboard control in Georgia, it would
probably be better to argue along the lines of safety and the protection
of economic values in the state. The Florida courts have emphasized
the protection of scenic beauty as a stimulus to tourist trade. A study
prepared by the Bureau of Business Research, the University of Geor-
gia, indicates the economic importance of tourism in Georgia. This
report shows that in the twelve month period, September, 1960-August,
1961, out-of-state residents made 6,510,171 recreation trips in privately
owned vehicles that ended in Georgia as a destination or involved pas-
sage through the state. 'Georgia residents made 7,670,026 such trips.17 4

During the same period total expenditures by tourists and recreation
travelers, via automobile, were estimated as a little over $273 mil-
lion.175 The data provided in this study gives strong support to the
argument that there are solid economic reasons for protecting the
natural beauty of Georgia highways.

Constitutional Amendment. In view of the history of zoning regula-
tion, it is rather certain that a regulatory statute backed by a consti-
tutional amendment would be upheld by the court. This would un-
doubtedly be the best way to proceed in implementing billboard regu-
lation. There is a problem of timing, however. The earliest that a con-
stitutional amendment could be ratified in a general election is 1964.
The deadline for entering into a contract with the Secretary of Com-
merce is in 1963. One solution to this dilemma is to pass a constitu-
tional amendment and a billboard statute at the next session of the
legislature. 176 It is possible that litigation might not reach the court
until after the people had had a chance to ratify the amendment in
1964. If this, in fact, happened, the question would arise as to whether
or not the 1964 amendment can apply to a statute passed in 1963.
Even if the court held that the statute was unconstitutional because
the amendment was not retroactive, the legislature could simply pass
the statute again, bringing it under the constitutional amendment.

Because of this problem of timing the question arises as to whether
or not Section 2-1923 of the constitution, 77 which gives the General
Assembly the power to grant to municipalities and counties authority
to pass zoning and planning laws, does not also imply that the Gen-
eral Assembly itself has the authority to zone and, accordingly, the

174. Keeling, Travel Survey of Georgia, 1960-1961, Bureau of Business Research,
University of Georgia, 1961, p. 3.

175. Id. at 11.
176. See CONCLUSION, p. 371.
177. GA. CONST., art. III, par. 13, GA. CODE ANN. §2-1923 (1948 Rev.).
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authority to regulate billboards. In answer to this, it should be em-
phasized, first of all, that the constitutional provision refers to zoning.
It is questionable whether billboard regulation by the state along the
lines of the National Standards is, strictly speaking, zoning. The regu-
lation of buildings and structures in urban areas is quite old his-
torically. Billboard regulation dates back to the 19th century. Zoning,
on the other hand, is a relatively new concept in the United States,
" ...the first comprehensive zoning law having been enacted in 1916
in New York City." 178 "Zoning" has been defined as:

[A] technical term broadly signifying a scheme of regulation
of land uses, in exercise of the police power, which entails
the division of corporate area of a municipality into zones
or districts and the prescribing of the types of land uses that
are permitted in each zone or district to subserve the public
health, safety, morals of public welfare of the community. 179

Note that this specifies the setting off of districts within which regula-
tions of land uses created for the district apply uniformly. If the land
adjacent to the Interstate System were divided into classified seg-
ments within some of which regulations applied uniformly while
other segments were unregulated or controlled by a different set of
provisions, this would approximate what is generally understood by
"zoning." The provisions of the National Standards call, however, for
something different. They provide for spacing and limitations as to
number and size along the entire length.

As a matter of fact, however, the Georgia Supreme Court has ex-
plicitly stated that Section 2-1923 does not empower the General As-
sembly to pass zoning regulations. In Herrod v. O'Beirene' 80 the court
stated:

Prior to this time (the Constitutional Amendment of 1928)
this court had consistently held that counties and municipal-
ities were without authority to zone property even if the
charter of the municipality gave them the right to zone....
It follows that any right to zone property in this State must
be found in the amendment to the Constitution above
quoted.

A mere reading of this provision will disclose that the only
authority therein granted to the legislature is the authority
to delegate.to counties and municipalities the right to zone.
Neither under this provision of our Constitution, nor under
any other provision of our Constitution or laws, has the legis-
lature the right to zone property. This constitutional amend-

178. Rhyne, Municipal Law, Washington: National Institute of Municipal Law
Officers, 1957, p. 811.

179. Ibid.
180. Herrod v. O'Beirene, 210 Ga. 476, 80 S.E.2d 684 (1954).
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ment vests this power in the local authorities where it pro-
perly belongs.' 81

Further Legal Problems. Aside from the general problem of the
overall legality of billboard control, the soundness of specific pro-
visions has to be considered. For example, legislation should allow for
nonconforming use. If a sign were a nuisance per se-if it were di-
rectly and obviously detrimental to safety-an order for its immediate
removal would be permissible. In other situations a reasonable period
of time should be allowed for amortization of the investment. A five-
year period of grace was held reasonable by a Maryland court in
1957.182 On the other hand a two year period was held to be un-
reasonably short in an Iowa case in 1956.183 Although most state
statutes implementing the National Standards do not allow for a
period of nonconforming use, this is not true of all. Kentucky allows
signs erected before the enactment of the outdoor advertising pro-
hibition to be maintained for five years.

If billboard regulation by the state were upheld in Georgia, a re-
quirement that a permit be obtained for each sign would probably also
be upheld. It would be better, though, not to pass a requirement, as
some states have, that outdoor advertising companies be licensed by
the state. In view of the narrowly defined conditions for requiring
a license of a business laid down in Cutsinger v. City of Atlanta,'84

discussed above, it is safer if such provisions are not included in the
Georgia law.

The limitation in the National Standards on the number of bill-
boards allowed per mile means that the state may receive more appli-
cations for permits on a given stretch of highway than there are
spaces available. This creates the thorniest problem with which ad-
ministrators of billboard regulation must deal. The lower court in
the Wisconsin case, discussed above, was disturbed by the fact that no
equitable system had been devised for the allocation of limited spaces.
Although nothing in the record has been found to substantiate this, it
seems likely that the provision in the National Standards for "infor-
mation sites" was included in an effort to solve this problem. With
such sites available an indefinite number of posters could be handled.
This does not seem to the writers of this study, however, to be a
feasible solution. The information sites are not practical. They re-
quire the motorist to leave a high speed throughway for the express
purpose of viewing billboards. It is unlikely that the typical motorist

181. Id. at 477, 80 S.E.2d at 685.
182. Grant v. Baltimore, 129 A.2d 369 (1957).
183. Stoner McCray System v. Des Moines, 247 Ia. 1313, 78 N.W.2d 843 (1956)
184. 142 Ga. 555, 83 S.E. 263 (1914).
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will do this. A merchant who has been assigned a space on the high-
way itself has an advantage over another whose poster is assigned
space at an information site. We know of no solution to this admin-
istrative problem. But if the courts will not recognize a "first-come,
first-serve" system as a legitimate attempt to solve a difficult problem,
then limitation of the number of billboards on highways is impossible.

A problem vaguely similar to this exists in zoning. If, in districts
zoned commercial, the minimum size lot is regulated by ordinance,
then a limited number of spaces for businesses are available. In Scho-
field v. Bishop,8s where a zoning ordinance forbidding retail stores
in a residential district was considered, it was stated in the headnote
that "in the restrictions as to the use of property contained in the
ordinance under review there is no such discrimination as to create
a monopoly in those persons in the municipality whose property is
not so affected."' 8 6 On the other hand it was stated in Jones v. City of
Atlanta8 7 that "a municipality... has no authority, by ordinance, to
declare a useful and per se perfectly lawful business a nuisance, and
provide for the issuance of permits by the city, which may be granted
or declined in the discretion of the governing authorities."' 88 The case
involved an ordinance which said, in part:

Whereas, the presence of curb markets has grown to be a nui-
sance in many sections of the city where they are now lo-
cated, and Council should pass upon these locations fre-
quently in order to protect the communities from such nui-
sances; therefore be it ordained by the Mayor and General
Council as follows: That operators, owners, and managers
of curb markets shall obtain a permit from the Council every
six months.... 189

The defendant in the case made application for a permit and it was
refused. "It 'was shown that a permit was issued to others in the im-
mediate vicinity to conduct a similar business."' 90 The court ruled
that:

The ordinance in the present case is discriminatory, for it al-
lows the arbitrary granting of the permit to some and the
refusal to others.... The granting of a hearing before a com-
mission who have arbitrary power to grant or refuse a permit
is of itself a denial of the due process clause of the Consti-
tution of the State. 191

185. 192 Ga. 732, 16 S.E.2d 714 (1941).
186. Id. at 733, 16 S.E.2d at 714.
187. 51 Ga. App. 218, 179 S.E. 922 (1935).
188. Ibid.
189. Id. at 219, 179 S.E. at 922.
190. Ibid.
191. ld. at 225, 179 S.E. at 925.
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How the Georgia courts would rule on the granting of permits to some
and not to others because of the limitation on spaces available is not
known.

III. A FINANCIAL ANALYSIS OF OUTDOOR ADVERTISING CONTROL

INTRODUCTION

This section of the study is concerned with the financial factors
involved in the adoption of the National Standards regarding outdoor
advertising along the Interstate System. Essentially it is a flow of funds
analysis which divides itself logically into two parts: first, the inflow
of funds derived from the adoption of the National Standards; and
second, the outflow of funds necessitated by such a move. Specifically
consideration will be given to the probable amount of the federal
bonus payment (the additional one half of one per cent of the total
cost of construction of controlled portions of the system) and to the
administrative expenses involved in enforcing the standards. At the
outset it must be stated that no definitive figures for either of these
amounts is contained herein; such accuracy is impossible without bet-
ter data. Nevertheless it is believed that the amounts involved are
subject to measurement within certain limits, and a decision regard-
ing the move under consideration need not be made in total ignorance
of its economic implications.

THE FEDERAL BONUS PAYABLE

As noted in the previous discussion of the Federal-Aid Highway Act
of 1958, those states entering into agreements with the Secretary of
Commerce to control outdoor advertising along the Interstate System
consistent with the National Standards are entitled to an additional
one half of one per cent of the cost of constructing such portions of
highway. Certain sections are ineligible for participation, however, in
this bonus.

In a report entitled Study of Proposed Contol of Advertising Along
the Interstate Highways in Georgia, prepared by the Division of High-
way Planning of the State Highway Department of Georgia and dated
October 10, 1961, an attempt was made to determine the mileage of
Interstate Highways in Georgia which could qualify for the federal
bonus and the amount of the bonus which would apply thereto.
Briefly, the findings of that study indicated that of a total of 1,108
miles of Interstate Highway within the state, approximately 535 miles,
costing an estimated $317,676,000, would be eligible for participation
in the increased federal share. On this basis the bonus would amount
to approximately $1,588,000.
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A study of the method used in that study for determining the total

eligible mileage figure leads to a question as to its accuracy, however.
The report indicated that approximately 43 miles of Interstate high-
way within the state were to be constructed upon right-of-way ac-
quired prior to July 1, 1956. There is no doubt but that this mileage
should be subtracted from the total in order to arrive at the appropri-
ate figure for the purpose of calculating the federal bonus. But an ad-
ditional 530 miles, or very nearly one-half of the total mileage of the
Interstate System, was also treated as ineligible. It is in connection
with these 530 miles of highway that a question arises.

The basis for eliminating these 530 miles of highway from consider-
ation as eligible for the bonus payment appears to have been that they
lie within the boundaries of counties in which a planning commission
exists and is operative. A close reading of the provisions of the Fed-
eral-Aid Highway Act of 1958 which relate to the exemption of areas
zoned industrial or commercial, however, does not seem to support
such a blanket exclusion. According to the Act, only those segments
of highway traversing areas zoned commercial or industrial which lie
within the boundaries of incorporated municipalities (not counties)
are ineligible for consideration in determining the amount of the
federal bonus payment. As a matter of fact, the term "county" does
not appear in this section of the Act.

Thus it is our belief that the original estimate of the total mileage
eligible for the federal bonus is overly conservative, although we are
not in a position to correct the estimate precisely. If our interpre-
tation of the provisions of the Act is correct, however, it would ap-
pear that a new estimate should be drawn up by the Department, in
which only those portions of highway traversing areas zoned industrial
or commercial which lie within the boundaries of incorporated mu-
nicipalities are to be excluded, and a revised estimate of the bonus be
calculated on this basis. Whatever the result of such a calculation, the
original estimate of approximately $1.5 million would certainly seem
to be a safe lower limit. An estimate of the upper limit would at this
point represent conjecture on our part since data on what proportion
of the 530 miles, to be added in, is zoned industrial or commercial
are not available. 191a

Whatever the amount of the federal bonus which the State might
receive, it will represent an amount to be paid as the highway is con-
structed. On the other hand, any costs associated with enforcing the

191a. At the public hearing on House Bill 164, held on February 18, 1963, officials
of the Georgia Highway Department indicated that the federal bonus would
amount to approximately $3 million, based on revised calculations con-
sistent with the method outlined above.
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National Standards must be paid indefinitely into the future. This
distinction raises a question as to the proper way in which to com-
pare these sums. For the sake of simplifying the problem the federal
bonus might be regarded as being received in one lump sum on com-
pletion of the highway, while the costs of administering the required
advertising control system might be thought of as necessitating annual
payments in perpetuity.

The purpose of this discussion is simply to examine the criticism
which is sometimes heard that although the state stands to gain a
sizable sum of money in the first instance, it must obligate itself
thereby to pay out money every year forever. Some day, the argument
continues, the state will find its bonus "used up," and yet it still must
incur administrative expenses in connection with the progam. Such
a contention may or may not be valid. The key to the problem lies
in an implicit assumption as to the use of the funds received initially.
If these funds are deposited in a vault, and if the annual administra-
tive costs are paid from the funds in this vault, then surely a day will
arrive when the funds are exhausted. If, on the other hand, these
funds are invested at a positive rate of interest-in bonds, for ex-
ample-then certainly the administrative costs may be paid for a long-
er period of time than in the first instance; and if the rate of interest
is sufficiently high to provide an annual income at least equal to the
administrative costs, then these administrative costs can in fact be
paid in perpetuity.

From a realistic point of view, neither of the cases above fit the
situation at hand. The federal bonus will not be deposited in a vault,
nor will it be invested in bonds. However, it will be invested-in-
vested in the highway itself. Economists have a difficult enough time
calculating the rate of return on the investment in a simple machine
tool; they have certainly not as yet progressed in their analysis suf-
ficiently to measure the productivity of a piece of social capital such as
a highway. Nevertheless, it appears that the return on dollars invested
in the Interstate Highway System, from the public point of view,
would be relatively high. For those wanting something more specific it
might be observed that the income from $1.5 million at 4 per cent
per annum amounts to $60,000 per year. If one can accept the $1.5
million as constituting the minimum amount of the bonus which
would be received, and if 4 per cent does not appear to constitute an
excessive estimate of the rate of return to be gained on a project of this
type, and if the annual administrative costs of the program are not
expected to exceed $60,000, then the proposal would appear to justify
undertaking on purely economic grounds.
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COSTS OF ADMINISTRATION

The cost of administering a program of control of outdoor adver-
tising such as that prescribed in the National Standards is particularly
difficult to estimate. In an attempt to provide Some meaningful indi-
cation of the cost which might be involved, a questionnaire was sent
to the sixteen states which have already entered into agreements with
the Secretary of Commerce regarding this matter. InI addition, a ques-
tionnaire was mailed to the states of Florida and Virginia which,
though they have not as yet entered into such agreements, nevertheless
have for the past twenty years carried out a program of control of out-
door advertising. The replies received have been deposited in the files
of the Highway Department. The findings of this survey will be sum-
marized briefly below.

It must be noted that several of the states which have elected to
accept the National Standards have not had sufficient experience
under them to provide meaningful indications of the costs involved.
A majority of the states, however, have chosen to establish an admin-
istrative agency (usually within the highway department itself) whose
function is to issue permits for the erection of signs along the high-
way. (Typically a fee ranging from about $2 to $3 per sign is involved.)
The advantages to such a system are twofold. First, this administrative
agency actually performs some of the enforcement function required.
Since a permit is required before a sign may be erected, the agency is
in a position to determine if the proposed sign conforms in all respects
to the National Standards. The problem of removing non-conforming
signs is thereby reduced considerably. Second, the fees collected by the
agency for the sign permits may be used to offset the costs of admin-
istering the program of regulation.

An attempt was made in the survey referred to previously to ascer-
tain the amount of revenues obtained from the issuance of sign per-
mits and the amount of administrative costs entailed by the program.
Specific questions were asked regarding the number of new em-
ployees required to carry out these functions. The replies received are
difficult to summarize because different amounts of mileage were
completed and subject to control in the different states. The general
conclusion to be drawn, however, appears to be that the administrative
problems are not serious ones, the cost is not excessive, and in several
cases the revenues are approximately equal to the expenses involved.
Frequently the administrative program was taken over by existing
employees of the department charged with enforcement, and in no
case did the number of additional employees required appear to be
excessive.
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The experience of Florida and Virginia appears to be of particular
value in arriving at any indication of the administrative problems and
costs involved in the control of outdoor advertising. While neither of
these states are presently participating in the federal program (Vir-
ginia is now taking the necessary steps in this direction) both have
had long experience in this area. Florida has been regulating outdoor
advertising along all its highways since 1941; Virginia since 1939.
Thus within the South we find two states which could serve as a
guide to the problems which Georgia might face in this area.

In a communication from Mr. R. L. Nicar, Landscape Engineer for
the Department of Highways, State of Virginia, dated October 1,
1962, it is revealed that this State administers controls over outdoor
advertising along approximately 51,000 miles of highway. This is ac-
complished with the use of 24 part-time employees. The approximate
direct costs of the program are running about $42,000 annually; the
revenues received from fees and permits amount to about $43,300 per
year. Virginia seems to have encountered no major problems in con-
nection with administering its program of control.

The information received from the state of Florida is not as com-
plete as that pertaining to the experience of Virginia because of cer-
tain changes in the administrative organization charged with enforc-
ing the controls. However in a letter from Mr. A. J. Lewis, Director,
Right of Way Division, Florida State Road Department, dated Oc-
tober 12, 1962, it is stated that fees from licenses and permits are cur-
rently running about $160,000 annually. While Mr. Lewis was unable
to arrive at an accurate figure regarding administrative costs, he did
state that the overall costs of enforcing the controls were well within
the amount of revenue produced by the fees.

It should be noted that in both of these cases, control was exercised
over all state-aid highways and not just the Interstate System. Both
Virginia and Florida appear to have been able to operate their pro-
grams with no net drain on their state treasuries, and seem to be quite
satisfied with the results.

On the basis of the experience, such as it is, which the sixteen
states presently operating under the National Standards have had,
and in particular in light of the success which Florida and Virginia
have enjoyed under a similar situation for the past twenty years, there
does not appear to be any reason to assume that administrative prob-
lems would be insurmountable should Georgia move to adopt the Na-
tional Standards. On the contrary, it would seem that such a step
could be undertaken in fullest confidence of its success.

The adoption of the National Standards regarding outdoor adver-
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tising by Georgia appears to be consistent with the principle of sound
fiscal policy on the part of the state. While the economic implications
of such a program are but one of a number of factors which must
be brought to bear in arriving at a final decision in this matter, it
seems reasonable under the circumstances to conclude that these eco-
nomic considerations do not, at least, militate against such a step.

IV. CONCLUSIONS AND RECOMMENDATIONS

GENERAL RECOMMENDATION

In the 1961 session of the legislature, House Bill 155 was proposed.
This bill was intended to enable the state of Georgia to enter into an
agreement with the United States Department of Commerce to adopt
billboard controls on the Georgia portion of the Interstate Highway
System. At a public hearing on this bill, the views of the State High-
way Board were placed in the record. The statement of the Board said
in part:

The growing use of signs and billboards, and a realization
of the extent to which they could obscure the landscape, and
draw away from the road the attention of drivers of ve-
hicles, has caused many officials in the 'Georgia Highway
Department and in the various highway departments of the
country to favor, and move toward, more controls being set
up to hold back or to curtail the display of advertising on
private lands, under the view of users of the highways, to
reduce hazards in driving and to free up for the traveller
the enjoyment of natural tree and plant growth, and topo-
graphic features along the way, that would be pleasing and
restful to the eye ...

Present Federal provisions for bonus payments on account
of effective advertising controls on the Interstate System
require that agreements must be entered into between the
states and the Secretary of Commerce before June 30, 1961.
There is now no possibility of Georgia accomplishing an
agreement by that time. However, there is a powerful de-
mand from among the State Highway Departments, the na-
tion's garden and other clubs, to have an extension for at
least two years included in the currently being considered
Federal-Aid Act of 1961, before Congress now.

If this requested extension to June 30, 1963, or any other
date, should be authorized by Congress, this Board is anxious
to be in position to proceed with efforts to qualify for the
extra funds, but is just as anxious to see that any feasible
controls of all advertising along any of the highways under
its jurisdiction may be instituted.
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The Highway Department and the Highway Board feel that
this matter of billboard control along highways has sufficient
potential for preserving and protecting the safety and wel-
fare of the people of this State that, whether there is any
Federal bonus such as proposed on the Interstate system or
not, these controls should be made effective along all State-
Aid roads by state action, and a study of the possibilities for
such legislative action as needed for this purpose is recom-
mended to your Committee for your favorable considera-
tion.192

It is evident from this statement that the Highway Board does not
consider the bonus provided for in the Highway Act of 1958 to be the
sole reason, or even the important reason, for the adoption of some
type of protection of Georgia highways. This thinking is sound.
While an amount upwards of $1.5 million in savings to Georgia tax-
payers is not unimportant, one-half of one per cent of the cost of the
Interstate System is hardly a dramatic incentive for making a com-
mitment in perpetuity to a sizeable program of contol. Undoubtedly
Congress did not intend the bonus to be a bribe but rather a financial
reward to assist and encourage the states in undertaking a program
that stands on its own merits.

The survey of state practices presented earlier in this report makes
it clear that billboard control has been developing in this country
for a long period of time. As of the present date Georgia, compared
to some other states, has still provided for only a minimum of regula-
tion. The Interstate System is a special type of highway. For this
unique network, at least, something more positive is recommended.
An impressive list of expert witnesses, members of Southeastern chap-
ters of professional planning societies and architectural institutes, testi-
fied at the public hearing on House Bill 155 in favor of adoption
of the National Standards. 193

It would be possible for Georgia to originate its own advertising
rules for the Interstate System within its borders-something other
than those prepared, at the direction of Congress, by the United States
Department of Commerce. Serious consideration was given to this
alternative during the preparation of this study. But the national
character of the Interstate System suggests that a degree of consistency
in policy through the voluntary collaboration of state governments is
desirable. Such cooperation among autonomous governmental units
regarding matters of common interest is not new. Indeed the con-

192. Statement of the State Highway Board of Georgia to the House Billboard
Study Committee at the Public Hearing, Thursday, 2:00 p.m., June 15, 1961,
pp. 3 4, 9-10.

193. Report of Billboard Study Committee, H. Res. 155 (1961).
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tinuity of the Interstate System itself would not have been possible
unless the separate states had agreed to abide by uniform standards
in its layout and construction. The adoption of a common policy with
regard to outdoor advertising simply extends this cooperation to land
adjacent to the System.

The whole matter of billboard regulation is something about which
honest men differ. The decision to regulate or not is ultimately a
political decision to be made in the political forum. But the writers
of this study feel that if the collective and historic experience of the
states with regard to the modern highway has any lesson to com-
municate, it is that reasonable protection of the people's investment
from excessive placement of billboards is both a feasible and a sound
policy. With specific reference to the task assigned to this research
project, the feasibility of regulation along the Interstate Highway
System in Georgia, we feel that the National Standards, based on a
plan of voluntary state-federal cooperation, represent as reasonable a
program of control as is possible in a situation where sharply conflict-
ing interests exist. It is a program not beyond the limitations of prac-
tical administration and a plan to adopt and implement it is worthy
of the support of the State Highway Department. This study formally
makes this recommendation. With regard to billboards it is particular-
ly true that prevention is the best policy. On July 1 of this year
only about 12 per cent of the Interstate System in Georgia was open
to traffic. The administrative problem would be greatly simplified
if action were taken now before numerous advertising displays are
placed on the Interstate System.

GENERAL LEGAL PROCEDURE

This study does not recommend that the State follow a plan of pur-
chasing advertising rights from abutting landowners. The various
states were asked in 1956 by the Bureau of Public Roads to estimate
the cost of purchasing advertising rights along the Interstate. The
average cost as estimated by the states is $7,500 a mile. 9 4 The cost
of such easements vary from state to state and within areas of a given
state; further the estimates are, from lack of experience, quite crude.
Assuming, however, that this figure has some validity for Georgia,
cost of easements for 1,108 miles of highway would total $8,310,000.
The Highway Act of 1958 allows for sharing of this cost on a 90-10
basis. The cost to Georgia would be, therefore, $831,000.

In addition to this there would be administrative cost. While it is
impossible to estimate the amount involved accurately, it is clear that

194. See the comments of the Honorable Bertram D. Tallamy, Hearings, supra
note 22, at 26.
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it would be high, especially for those segments of the Highway where
the right-of-way has already been acquired and negotiations for ad-
vertising rights would have to be reopened. In addition to the cost
involved, the increased volume of legal and administrative work
necessary makes it practical to avoid this approach if at all possible.
Of the sixteen states that have adopted the National Standards, only
six have chosen to use the power of eminent domain and to purchase
easements.

The approach that we recommend should be used in Georgia is to
base the legislation on the police power. While there can be no cer-
tainty in this matter, it is quite possible that the Georgia courts will
uphold billboard legislation enacted to promote the safety of the
traveler, to maintain the economic values of the state, and to preserve
the general beauty of the highway. At the same time the likelihood of
a statute's holding up against litigation would be considerably in-
creased if it were backed up by a constitutional amendment author-
izing the legislature to regulate billboards.

SPECIFIC RECOMMENDATIONS

Laws passed by the sixteen states, and regulations prepared by the
designated administrative agency pursuant thereto, mainly incorporate
the detailed rules of the National Standards. While there is diversity
in the various laws, the essential elements are similar. A checklist
would include the following items: statement of purpose, specifications
for measurement of distance, categories of signs permitted, categories of
signs not permitted, and spacing and distance provisions.

The contract between the state and the United States Department
of Commerce is completely standardized for all states. The contract
requires that the state submit a plan for controlling areas adjacent
to Interstate Highways. This consists of a narrative statement setting
forth the methods and procedures the state will follow in contolling
outdoor advertising and including a set of maps color coded to show
the segments of the Interstate System considered eligible for payment
of an increased federal share of the cost of construction and the seg-
ments not considered eligible.

In addition to the regulations required by the federal law, this
study recommends that the following detailed provisions be included
in a highway bill:

Delegation of Administration to the Highway Department. A spe-
cific agency should be designated. The Highway Department is the
logical one. This is typical for states that have adopted the plan. To
the degree possible, some flexibility of administration should be pro-
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vided for so that the Highway Department does not have to go to the
legislature every time a slight change in administrative detail is de-
sired. Care has to be exercised, however, that proper guidelines for
administration are detailed in the law to prevent the question of im-
proper delegation from arising. An example of providing for flexi-
bility in administration appears in the recommendation below with
regard to fees charged for permits.

Delegation of Authority to Enter Into an Agreement With the
Secretary of Commerce. This is self-explanatory.

Requirement of Permits. Permits to erect outdoor signs should be
required. A separate permit should be demanded for each sign. It
should not be transferable. All permits should expire and be subject
to renewal annually on a specific date. The fee charged should not
be prorated in those cases where a permit will expire before twelve
months have elapsed.

Amount of the Fee. A survey of the states shows a diversity of prac-
tices in this matter. A fee of $3.00 is thought to be adequate to cover
administrative costs in 'Georgia. However, since this is a rough esti-
mate not based on actual experience, it would be better if the law
authorized the Highway Department to set the amount at a level
sufficient to cover costs. If experience showed $3.00 to be inadequate,
the fee could easily be changed.

Rule For Allocation of Limited Advertising Spaces. In order that
as equitable a method of allocating spaces as possible be used, this
study recommends that a procedure similar to the following be in-
cluded in the bill:

Applications for available Class 3 and Class 4 sign sites,
where the number of applications shall exceed the avail-
able sites, shall be awarded upon the following basis:

A. Agencies of the state of Georgia in order of their appli-
cations.

B. Counties or incorporated cities in the order of their
applications.

C. Federal agencies in the order of their applications.
D. All other applicants in the order of their applications,

giving preference, however, to the holder of any existing
permit for renewal thereof. Applications received during
the Highway Department's normal office hours during
the same day shall be construed as having been received
simultaneously. In case of a tie between applicants, and
upon notification thereof by the Highway Department,
the Highway Department shall determine by lot which
shall receive the permit.
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Tagging of Signs. The holders of permits should be required to at-
tach to the sign a tag provided by the Highway Department contain-
ing the permit number, the date of expiration, and the name of the
person or firm holding the permit.

Sign Removal Provisions. Signs erected in violation of the regula-
tions should be subject to removal at the expense of the offender 30
days after written notification. Law enforcement officers and Highway
Department employees should have authority to enter private property
for the purpose of inspecting signs.

Penalties. A fine for violation of the regulations should be specified.
As stated above the median fine imposed by states who have adopted
the National Standards is approximately in the range of not less than
$25 nor more than $500.

Extension of the Standards to All Controlled-Access Highways. The
few miles of controlled-access highway not classified as Interstate
should be included as subject to the same regulations.

Information Sites Not Recommended. Such sites do not seem prac-
tical.

CONCLUSION

This material on the control of outdoor advertising along the Inter-
state Highway was prepared by the authors in the latter part of 1962.
In the 1963 session of the legislature, House Bill 164 was introduced
by the Honorable William R. Killian, Glynn County, and the Honor-
able W. M. Williams, Hall County. This bill was modeled after the
National Standards and would have made the state of Georgia
eligible for the bonus provided for by Congress. The bill was sent
to the Committee on Motor Vehicles and a lengthy public hearing on
the bill was held. Representatives of the outdoor advertising industry
and roadside trade associations spoke against passage. Representatives
of garden clubs and other associations spoke in favor of the measure.
An identical bill was introduced in the Senate (Senate Bill 123)
under the sponsorship of Senator Paul Brown and others. This bill
was passed in the Senate. When it reached the floor of the House,
however, it was tabled. As has been said earlier in this paper, the dead-
line for becoming eligible for the bonus payment is June 30, 1963.
Whether Congress will see fit to extend this date is a matter of con-
jecture.
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