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INTRODUCTION

In the most controversially-received decision in recent constitution-
al law history, the United States Supreme Court last June found that
state sponsorship of a state-composed prayer was an establishment of
religion and was therefore unconstitutional.1

Plaintiff parents brought the action in a New York State court, in-
sisting that use of a prayer recommended by the State board of Regents
for daily recitation in the public schools was contrary to the beliefs and
religions of both themselves and their children. The twenty-two-word
prayer was as follows:

Almighty God, we acknowledge our dependence upon Thee,
and we beg Thy blessings upon us, our parents, our teachers
and our country.

The board of regents of the state of New York, which has broad
powers over the State's public school system, had recommended that
the prayer be recited; the board of education of the school district
had implemented this recommendation and directed that the prayer
be used in the classrooms at the beginning of each day. Plaintiffs
challenged the constitutionality of the requirement of the board of
education that the prayer be recited.

The first ten amendments to the federal constitution, known as the
Bill of Rights, are restrictions on the powers of the federal govern-
ment, as distinguished from state governments. But by the due process
clause of the fourteenth amendment, 2 the state governments are pro-
hibited from violating many of the fundamental personal rights and
liberties guaranteed by the Bill of Rights. In 1940, 3 the provisions of
the first amendment of the federal constitution having to do with
freedom of religion were held applicable to the states by virtue of the
due process clause of the fourteenth amendment. 4

*Second year student at Walter F. George School of Law, Mercer University.
1. Engel v. Vitale, 370 U.S. 421, 82 S.Ct. 1261, 8 L.Ed.2d 601 (1962).
2. " . . . nor shall any state deprive any person of life, liberty, or property with-

out due process of law ......
3. Cantwell v. Connecticut, 310 U.S. 296, 60 S.Ct. 900, 84 L.Ed. 1213 (1940).
4. This result and others in the same vein are criticized vociferously by advocates

of states' rights, who claim that by virtue of the tenth amendment all
powers not expressly given to the federal government were reserved to the
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The plaintiffs in the Engel case therefore maintained that the four-
teenth amendment had been violated by the board of regents and
the board of education, in that these governmental agencies of the
state of New York had ignored the command of the first amendment
that "Congress shall make no law respecting an establishment of
religion .... "

The state courts upheld the use of the Regents' prayer.5 The United
States Supreme Court granted certiorari to review this decision,6 which
involved rights protected by the first and fourteenth amendments.
The Supreme Court reversed the decision of the New York Court of
Appeals, holding that the recitation of the prayer is a religious activity,
and the use of the public school system to encourage recitation of the
prayer was " . . . wholly inconsistent with the Establishment Clause."'

The first clauses of the first amendment provide: "Congress shall
make no law respecting an establishment of religion [this is known
as the establishment clause], or prohibiting the free exercise thereof
[known as the free exercise clause] ...... In cases decided under the
free exercise clause, the Court must determine whether the government
can prohibit the practice of religious beliefs when such practice is con-
trary to law, s or can compel individuals to participate in practices
which conflict with their religious beliefs.9 But in cases decided under

states. But the tenth amendment states: "The powers not delegated to the
United States by the Constitution nor prohibited by it to the States, are re-
served to the States respectively, or to the people." (Emphasis supplied.)
Thus the tenth amendment reserves to the states only powers that the Con-
stitution does not prohibit; and in the fourteenth amendment the Constitu-
tion prohibits any state from depriving any person of " ... life, liberty, or
property without due process of law .... "

5. The trial court upheld the use of the Regents' prayer, so long as the schools
did not compel any pupil to join in the prayer. 18 Misc.2d 659, 191 N.Y.S.2d
453 (Sup. Ct. 1959). The Appellate Division affirmed the decision of the
trial court. 11 App. Div. 2d 340, 206 N.Y.S.2d 183 (2d Dept. 1960). The New
York Court of Appeals affirmed (5-2) the decision of the lower court. 10
N.Y.2d 174, 176 N.E.2d 579 (1961) .

6. 368 U.S. 924, 82 S.Ct. 367, 7 L.Ed.2d 189 (1961).
7. 370 U.S. 421, -, 82 S.Ct. 1261, 1263, 8 L.Ed.2d 601, 604.
8. E.g. U.S. v. Reynolds, 98 U.S. 145, 25 L.Ed. 244 (1878). There the plaintiff, a

Mormon, maintained that a United States statute prohibiting polygamy could
not be constitutionally applied to him as its enforcement constituted an
abridgement of the free exercise clause. The Court, however, held that if a
law is within the scope of governmental authority, it must be applied without
regard to the religious convictions of those whose acts constitute a wilful vio-
lation of that law.

9. E.g. Board of Education v. Barnette, 319 U.S. 624, 63 S.Ct. 1178, 87 LEd. 1628
(1943) (the "flag salute" case) . There the Court overruled its previous de-
cision in Minersville School Dist. v. Gobitis, 108 F.2d 683 (3d Cir. 1939) and
held that no child can be compelled to engage in the flag salute. Another
approach to the interpretation of the free exercise clause is the action-belief
dichotomy. The free exercise clause is said to embrace " .. . two concepts-
freedom to believe, and freedom to act. The first is absolute, but in the na-
ture of things, the second cannot be." Cantwell v. Connecticut, 310 U.S. 296,
303, 60 S.Ct. 900, 903, 84 LEd. 1213, 1218 (1940).
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the establishment clause, the Court must determine whether the gov-
ernment by its act is aiding the establishment of religion.

In the Engel case it was held that while the law in question possibly
did not violate the free exercise clause (since the prayer was denomi-
nationally neutral and the children could remain silent or be excused
from the room during the recitation) 10 it did violate the establish-
ment clause. The Court pointed out that this clause is violated by the
enactment of laws which establish an official religion, whether those
laws operate to coerce non-observing individuals or not.

INTERPRETATION AND DEVELOPMENT OF THE ESTABLISHMENT CLAUSE

At the time of the adoption of the first amendment, the general
objectives of the establishment clause were clear, but the development
of this law has been in the application of the clause to specific situa-
tions.

The earlier interpretations by the Supreme Court may be described
as an attempt to maintain a position of "neutrality" toward religion.
The effect of this position was that if a law was within the scope of
governmental authority, it was not invalid if it incidentally benefited
or imposed a burden or restriction on the members of any particular
religion. Bradfield v. Roberts" involved an agreement between the
United States and the Providence Hospital for certain services. The
hospital was a private charitable corporation composed of members of
a sisterhood of the Roman Catholic Church, and it was contended that
purchases of these services from the hospital violated the establish-
ment clause. The Court held, however, that since the United States
was purchasing services from private sources, the seller could not be
disqualified on the ground of religious beliefs. In Quick Bear v.
Leupp,' 2 a similar conclusion was reached by the Court when it found
that funds payable by the United States to Indians could be paid to
Catholic schools which the Indians wished to attend.

10. The decision of the Court seemed not to rule out the possibility that the prayer
violated the free exercise clause: "This is not to say, of course, that laws
officially prescribing a particular form of religious worship do not involve
coercion of such individuals. When the power, prestige and financial support
of government is placed behind a particular religious belief, the indirect
coercive pressure upon religious minorities to conform to the prevailing of-
ficially approved religion is plain." 370 U.S. 421, -, 82 S.Ct. 1261, 1267, 8
L.Ed.2d 601, 608 (1962). Regarding the proposition that compulsion need not
necessarily take the form of external sanctions, see also McCollum v. Board of
Education, 333 U.S. 203, 68 S.Ct. 461, 92 L.Ed. 649 (1948); dissent in Zorach
v. Clauson, 343 U.S. 306, 72 S.Ct. 679, 96 L.Ed. 954 (1952); Weiss v. District
Board, 76 Wis. 177, 44 N.W. 967 (1890); Tudor v. Board of Education of
Borough of Rutherford, 14 N.J. 310, 100 A.2d 857 (1953), cert. denied, 348
U.S. 816, 75 S.Ct. 25, 99 L.Ed. 644 (1954).

11. 175 U.S. 291, 20 S.Ct. 121, 44 L.Ed. 168 (1899).
12. 210 U.S. 50, 28 S.Ct. 690, 52 L.Ed. 954 (1908).
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In 1930, still speaking in terms of "neutrality," the Court found
state aid to parochial schools to be constitutional. In Cochran v. Louis-

iana State Board of Education,3 the Court, stressing the State's in-

terest in secular education, sustained the use of public funds to

furnish nonsectarian textbooks to pupils in parochial schools. A simi-

lar line of reasoning was employed in the more recent case of Everson

v. Board of Education.'4 In the Everson case, the state of New Jersey

had undertaken to pay the bus fares of pupils attending public and

other schools. The issue was whether the State could continue to re-

imburse parents of students attending parochial schools for their fares
to school. Finding that the " . . . legislation, as applied, does no more
than provide a general program to help parents get their children re-
gardless of their religion safely and expeditiously to and from ac-
credited schools," 15 it was held that New Jersey could not exclude the
members of any faith " . . . because of their faith, or lack of it, from
receiving the benefits of public welfare legislation."' 16

The Everson case is important and interesting for its oft-quoted
definition by Mr. Justice Black of the establishment clause:

Neither a state nor the Federal Government . . . can pass
laws which aid . . . religions, or prefer one religion over an-
other .... In the words of Jefferson, the clause against estab-
lishment of religion by law was intended to erect 'a wall of
separation between church and State.'17

Mr. Justice Jackson in his dissenting opinion, commenting on the
apparent inconsistency between Mr. Justice Black's dictum and the
holding of the case, began his opinion with the following words which
have now become a famous quotation:

The undertones of the opinion, advocating complete and un-
compromising separation of Church and State seem utterly I
discordant with its conclusions yielding support to their com-
mingling in educational matters. The case which irresistibly
comes to mind as the most fitting precedent is that of Julia
who, according to Byron's reports, 'whispering "I will ne'er
consent, "-consented.'s

An interesting example of how the position of an individual justice
or a court may change is to be found in Mr. Justice Douglas' opinion
in the Engel case this year. In this concurring opinion Mr. Justice
Douglas states that were he considering the Everson case today, he

:13. 281 U.S. 370, 50 S.Ct. 335, 74 L.Ed. 913 (1930).
14. 330 U.S. 1, 67 S.Ct. 504, 91 L.Ed. 711 (1947).
15. Id. at 18, 67 S.Ct. at 513, 91 L.Ed. at 725.
16. Id. at 16, 67 S.Ct. at 512, 91 LEd. at 724.
17. Id. at 15, 67 S.Ct. at 511, 91 L.Ed. at 723.
18. Id. at 19, 67 S.Ct. at 513, 91 LEd. at 725.
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would not find the state aid to parochial schools involved in that
case to be constitutional. 19 The Everson decision was a 5 to 4 decision.
Had Mr. Justice Douglas voted with the dissenting Justices the results
in the case would have been opposite from what they were.

In later cases, the Court moved from its position of "neutrality"
and began to find that a spirit of "cooperation" ought to exist between
government and religion. This transition is strikingly demonstrated
in the 1948 case of McCollum v. Board of Education20 and its prac-
tical reversal in the 1952 case of Zorach v. Clauson.21 In the McCol-
lum decision, the Supreme Court decided the first of these two "re-
leased time" cases. Pupils whose parents requested it were released
from classes to take religious instruction on the school premises. Mr.
Justice Black, writing for the majority of the Court, said, "This is
beyond all question a utilization of the tax-established and tax-sup-
ported public school system to aid religious groups to spread their
faith. And it falls squarely under the ban of the First Amendment
(made applicable to the States by the Fourteenth) .... -22 A few years

later, in the Zorach case, the shades of Byron's Julia reappeared when
the Court limited the McCollum case. In the Zorach decision, the stu-
dents utilizing "released time" to take religious education left the
school premises in order to receive the instruction. Now the Court
felt that public institutions could make " . . . adjustments . . . to
accommodate the religious needs of the people. '23

Mr. Justice Black, who had written the majority opinion against
"released time" in the McCollum decision, dissented in the Zorach case,
saying that the McCollum decision would have been the same regard-
less of where the classes were held, and expressing the fear that "co-
operation" would allow the government to enter the area of religious
choice.

The Court's previous attitude of "cooperation" became "promotion
of religion" during 1960. In that year it decided four cases which chal-
lenged the constitutionality of the Sunday closing laws of Maryland,
Massachusetts, and Pennsylvania. 24 In each of these cases the Court
upheld the statute in question which required the closing of businesses
and prohibited sale of articles other than of a specified type. The ef-

19. 370 U.S. 421, -, 82 S.Ct. 1261, 1273, 8 L.Ed.2d 601, 615 (1962).
20. 333 U.S. 203, 68 S.Ct. 461, 92 L.Ed. 649 (1948).
21. 343 U.S. 306, 72 S.Ct. 679, 96 LEd. 954 (1962).
22. 333 U.S. 203, 210, 68 S.Ct. 461, 464, 92 LEd. 649, 658 (1948).
23. 343 U.S. 306, 315, 72 S.Ct. 679, 684, 96 L.Ed. 954, 963 (1952).
24. McGowan v. Maryland, 366 U.S. 420, 81 S.Ct. 1101, 6 L.Ed.2d 393 (1961);

Gallagher v. Crown Kosher Super Market, 366 U.S. 617, 81 S.Ct. 1122, 6 L.Ed.2d
536 (1961); Braunfield v. Brown, 366 U.S. 599, 81 S.Ct. 1144, 6 L.Ed.2d 563
(1961); Two Guys from Harrison-Allentown, Inc. v. McGinley, 366 U.S. 582,

81 S.Ct. 1135, 6 L.Ed.2d 551 (1961).
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fect of these decisions might be described as "aid to the established
religion," since the dominant religious groups in the United States
observe Sunday as the Sabbath.

In deciding these cases the Court acknowledged that Sunday closing
laws were originally passed to accomplish religious objectives, but,
after employing a series of rationalizations,25 concluded that today
these laws were " . . . of a secular rather than of a religious char-

acter.... -26 As to the further question of whether a Sunday closing
law was valid when applied to Orthodox Jewish storekeepers who were
compelled, by their religion, to remain closed on Saturday, the Court
easily disposed of this by finding that the law did not make unlawful
any religious practice, but simply " . . . operates so as to make the
practice of their religious beliefs more expensive."27 The Court felt
that it could uphold the law since its purpose or effect was not
to discriminate between religions but to advance the State's secular
goals, and further since the burden was only indirect. The defect in
the Court's decisions lies in the original premise-that the purpose of
the closing laws is purely secular. However, the issue dealt with in the
Sunday closing cases, involving simply economic loss, might be con-
sidered less serious than the issue contained in the Engel case-if one
contemplates the implications and possibilities for extension of the
Engel decision.

THE PROBLEM OF "STANDING TO SUE"

Since the decision in the Engel case has been handed down, there
has been a great deal of speculation regarding what practices will be
challenged next as establishment of religion. But, as intimated by the
concurring opinion in the Engel case, although the government, both
on the federal and state levels, is honeycombed with practices which
are of dubious constitutionality as far as separation of church and
state, one of the things which will prevent these issues from being
brought to court is the problem known as "lack of standing to sue."
This expression is used to describe a party without recognized standing
to bring the issues before the courts. According to the decision in
Massachusetts v. Mellon,28 a federal taxpayer, as such, has no standing

25 . ... the fact that this day is Sunday, a day of particular significance for
the dominant Christian sects, does not bar the State from achieving its secu-
lar goals." 366 U.S. 420, 445, 81 S.Ct. 1101, 1115, 6 L.Ed.2d 393, 410 (1961). As
to why the statute could specify the day, rather than allow each person to
select the day he wished to rest from work: By specifying a single day, that
day could be shared by the family and the community. Furthermore, enforce-
ment would be easier if the day was designated by the state.

26. 366 U.S. 420,444, 81 S.Ct. 1101, 1115,6 L.Ed.2d 393, 410 (1961).
27. 366 U.S. 599, 605, 81 S.Ct. 1144, 1147, 6 L.Ed.2d 563, 567 (1961).
28. 262 U.S. 447, 43 S.Ct. 597, 67 L.Ed. 1078 (1923).
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to sue in the federal courts. He must prove that he is harmed par-
ticularly, differently, from the general taxpayers. This is often difficult,
if not impossible, to do.

The requirement that a suing taxpayer must show special- injury
is not true in all of the states. There is no uniformity with regard
to such a requirement on the state level. In cases taken to the Supreme
Court from the various states, is the Court to be bound by the par-
ticular state's decision regarding the plaintiff's standing to sue, or is it
to apply its own standards? It appears that the Supreme Court will
apply a rule analagous to that of Massachusetts v. Mellon,29 which
dealt with the standing of a federal taxpayer to sue. If an individual
brings suit in a state court in his capacity as a state taxpayer, and
wishes to carry his appeal to the Supreme Court, he too must show
harm of a direct and particular nature, different from other taxpayers
of his state. This sometimes creates a situation in which a case may
be decided by the state court, and then, although a constitutional
question is involved, it cannot go to the Supreme Court. An illustra-
tion of this problem is to be found in Doremus v. Board of Educa-
tion.30 There the plaintiffs challenged a New Jersey statute requiring
the reading of five verses from the Old Testament at the beginning of
each public school day. Although the New Jersey courts decided the
case on the merits against the plaintiffs, the Supreme Court dismissed
the appeal on the ground that appellants' interest as taxpayers of New
Jersey was insufficient to constitute a justiciable case or controversy.
In speaking of the absence of the requisite "direct and particular
financial interest," the Court cited Massachusetts v. Mellon,31 and
quoted therefrom:

. . . we reiterate what the Court said of a federal statute as
equally true when a state act is assailed: 'The party who in-
vokes the power must be able to show not only that the stat-
ute is invalid, but that he has sustained or is immediately in
danger of sustaining some direct injury as the result of its
enforcement, and not merely that he suffers in some indefinite
way i.n common with people generally.' Massachusetts v. Mel-
lon, supra, at 488.32

As to the alleged rights of the child involved, the case had become
moot since she had graduated from school by the time the appeal
reached the Supreme Court. The dissent by 1\r. justice Douglas serves

29. Ibid.
-30. 342 U.S. 429, 72 S.Ct. 394, 96 L.Ed. 475 (1952).
31. 262 U.S. 447, 43 S.Ct. 597, 67 L.Ed. 1078 (1923) .
32. 342 U.S. 429, 434, 72 S.Ct. 394, 397, 96 L.Ed. 475, 480 (1952) .
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to focus the problem. He felt that so long as the New Jersey courts
had decided the case, the Supreme Court should also review it.a3

The problem of standing to sue enters into the challenging of
countless practices that might be found to be unconstitutional as an
establishment of religion. For example, a very great financial con-
cession to religion today is the exempting of religious schools and
houses of worship from taxation. In the Everson case, financial aid to
parochial schools, in the form of bus fares paid to students of such
schools, was justified by emphasizing the State's concern for school
children on the highways. In the Cochran decision, financial aid,
consisting of textbooks furnished to parochial schools, was found to be
constitutional by emphasizing the State's interest in secular education,
even when conducted in religious schools. Stretching the logic of the
Cochran case, it could be found that private and parochial schools
are helping to perform a function of the State in educating the chil-
dren of the State and are thus entitled to tax exemption. How-
ever, it will be interesting to see if a valid argument can be offered
for the present practice of exempting places of worship from taxation.
This question has not to date come before the Court, and may not
come before it because of the difficulty that a suing taxpayer would
have in showing that these practices harm him particularly, and differ-
ently from other taxpayers.

EVALUATION OF THE ENGEL DECISION

The Cochran, Everson, and Zorach cases, and the Sunday closing
law cases seemed to indicate a definite trend of support of state ac-
tion that constituted aid to religion, but the Engel case represents
a shift in attitude from this position. In deciding the Engel case, in
order to define the proper relationship between church and state,
and to determine the meaning and purpose of the establishment
clause of the first amendment, the Supreme Court relied on the writ-
ings of James Madison,3 4 the author of the first amendment.35 It con-
cluded that the use of the prayer in the public school system
" * * * breaches the constitutional wall of separation between Church
and State. . . . [I]n this country it is no part of the business of gov-

33. Id. at 435, 72 S.Ct. at 398, 96 L.Ed. at 480.
34. MEMORIAL AND REMONSTRANCE AGAINST RELIGIOUS ASSESSMENTS, II WRITINGS OF

MADISON.
35. In so doing, the Court followed an altogether correct and acceptable method

of statutory interpretation-that of examining the words of a law in the his-
torical setting in which it was written, and seeking to ascertain the condi-
tions the law was designed to remedy. There is, however, another school of
thought that maintains that the original setting and meanings are of slight
importance, and that the true Constitution is to be found in the varying in-
terpretations given it in different eras.
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ernment to compose official prayers for any group of the American
people to recite .... ,36

The respondents and intervenors in the Engel case all conceded the
religious nature of the prayer, but sought to distinguish the prayer be-
cause " . . . it is based on our spiritual heritage. 37 The dissent, too,
appealingly speaks of our "spiritual heritage" which is being denied
those children who wish to recite the prayer. 38 This argument is not
perceptive. Every nation may be said to have a spiritual heritage, and
in most cases, it is based on the "belief in a Supreme Being," just as
the dissent describes ours to be.39 What then distinguishes our spirit-
ual heritage in America? In many countries religion is state-super-
vised, state-supported, or state-established. But the essence of our spirit-
ual heritage is, first, freedom of religion-freedom to believe in any
way we wish. Secondly, while it is true that "we are a religious peo-
ple," 40 it is also true that we are a people of many religions. This
heterogenity is also a part of our spiritual heritage. And, finally, we
believe it is only by keeping our government and governmental
agencies separated from the practice or sponsorship of any religious
belief that we can each safeguard his own religious freedom. The
wisdom of this last tenet is amply demonstrated by the lessons of his-
tory which the Court cited at length in its decision in the Engel case.

There is a great deal of difference between teaching about religion
-any religion, all religions-and practicing religion. The former is
properly the province of the public schools, and it is regrettable that
they often fall short in this area. The latter should take place in the
church and in the home, for " . . . religion is too personal, too sacred,
too holy, to permit its 'unhallowed perversion' by a civil magistrate." 41

To point out that the state-sponsored prayer in the Engel case is
non-denominational and its recitation not compulsory is to evade the
issue. For, in the words of Madison, "it is proper to take alarm at the
first experiment on our liberties." 42

QUESTIONs FOR THE FUTURE

The reaction to the decision in the Engel case has been sharp and
loud, most critics of the decision voicing the opinion that the de-

36. 370 U.S. 421, -, 82 S.Ct. 1261, 1264, 8 L.Ed.2d 601, 605 (1962).
37. Id. at _ 82 S.Ct. at 1264, 8 L.Ed.2d at 604.
38. Id. at -, 82 S.Ct. at 1275, 8 L.Ed.2d at 616.
39. Mr. Justice Stewart quoted Zorach v. Clauson, 343 U.S. 306, 313, 72 S.Ct. 679,

684, 96 L.Ed. 954, 962 (1952): "We are a religious people whose institutions
presuppose a Supreme Being." 370 U.S. 421, -, 82 S.Ct. 1261, 1276, 8 L.Ed.2d
601,618, (1962).

40. 370 U.S. 421, -, 82 S.Ct. 1261, 1276, 8 L.Ed.2d 601, 618 (1962).
41. Id. at .,82 S. Ct. at 1267, 8 L.Ed. at 608.
42. Id. at. 82 S.Ct. at 1270, 8 L.Ed. at 611.
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cision represents an attack upon religion rather than a safeguard to
freedom of religion.

Many state officials and agencies concerned with the administration
of public schools have taken the view that the case decided only
a narrow point, namely, that the decision declared unconstitutional
only state sponsorship of state-composed prayers. This view may find
support in the statement of Mr. Justice Black in the majority opinion
that " . . . it is no part of the business of government to compose
official prayers for any group of the American people to recite as a
part of a religious program carried on by government." 43 The ex-
planation in the footnote of the opinion lends further support to the
view that the scope of the decision is not as wide as a first reading
of the opinion would suggest:

There is of course nothing in the decision reached here that
is inconsistent with the fact that school children and others
are officially encouraged to express love for our country by
reciting historical documents such as the Declaration of In-
dependence which contain references to the Deity or by sing-
ing officially espoused anthems which include the composer's
professions of faith in a Supreme Being, or with the fact
that there are many manifestations in our public life of be-
lief in God. Such patriotic or ceremonial occasions bear no
true resemblance to the unquestioned religious exercise that
the State of New York has sponsored in this instance. 44

The Supreme Court has recently granted certiorari to review cases
from Maryland, 45 Pennsylvania, 46 and an appeal has been filed in the
Supreme Court on a case from Florida.47 In these cases the Court
will pass on the constitutionality of reciting The Lord's Prayer and
verses from the Bible in public schools. The Maryland and Florida
cases arise from school board regulations, while the Pennsylvania
practice follows a school tradition, separate from that state's statute.
The cases come to the Supreme Court on opposite rulings. The state
courts in the cases from Maryland and Florida have upheld the Bible
reading and recitation of The Lord's Prayer; the federal court in the
Pennsylvania case has held these practices to be unconstitutional. The
decisions of the Supreme Court in these new cases should throw more
light on this entire subject.

There was considerable furor over the 1948 decision of McCollum

43. Id. at -' 82 S.Ct. at 1264, 8 L.Ed. at 605.
44. Id. at .. , 82 S.Ct. at 1269, 8 L.Ed. at 610.
45. - U.S. , 83 S.Ct. 21, __ L.Ed.2d -, (1962).
46. 31 U.S. L. W\rEFK 3108 (U.S. 10-9-62).
47. 31 U.S. L. WEEK 3148 (U.S. 10-30-62).
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v. Board of Education4 declaring "released time" programs uncon-
stitutional. Four years later, the Supreme Court in Zorach v. Clau-
son49 was able to find that if students were granted "released time"
to take religious instruction off the school premises, this would be
constitutional. The interesting question with regard to the Engel case
will be whether we will have another McCollum-Zorach situation, with
the Court finding that if the prayers are not state-composed they are
constitutional.

48. 333 U.S. 203, 68 S.Ct. 461, 92 L.Ed. 649 (1948).
49. 343 U.S. 306, 72 S.Ct. 679, 96 L.Ed. 954 (1952).


