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A STUDY OF LANIER V. LANIER,

EXECUTORY INTERESTS AND THE RULE AGAINST
PERPETUITIES

By ROBERT K. PAYSON*

The requirement of vesting within the feudal definitions provided

by the ancient common law has long troubled legal scholars and the
courts when considering the rule against perpetuities. 1 In recent years,
in an attempt to limit or escape the effect of the rule against perpe-
tuities, some courts have paid lip servce to the doctrinal subtleties of

the feudal era, but have saved executory interests and contingent re-
mainders without carefully analyzing the interests involved.2 Other
courts have used an approach of partial classification of interests, and
in some cases no attempt at all has been made to classify the interests

created in various gifts and conveyances. 3 Although most of these
cases have reached results favored by the modern authorities,4 the con-
structions and reasoning which have been used provide a poor lesson
in orthodox doctrine, and simultaneously would seem to threaten
a rule which is regarded as harsh but socially and commercially neces-
sary in many situations. 5

*Second year student at Duke University School of Law, Durham, N. C.
1. For general discussion of the vesting requirements of the rule against perpe-

tuities, recent developments in the law in this connection, and proposed
changes, see Dukeminier, Contingent Remainders and Executory Interests:
A Requiem for the Distinction, 43 MINN. L. REV. 13 (1959); Lynn & Van
Doren, Applying the Rule Against Perpetuities to Remainders and Executory
Interests: Orthodox Doctrine and Modern Cases, 27 U. Cl. L. REv. 436
(1960); Schuyler, Should the Rule Against Perpetuities Discard Its Vest? 56

MICH. L. REV. 683, 887 (1958); Tudor, Absolute Certainty of Vesting Under
the Rule Against Perpetuities-A Self-Discredited Relic, 34 B.U.L. REv. 129
(1954). Compare CRAY, RULE AGAINST PERPETUJTIES §§631, 632 (4th ed. 1942).

2. See e.g., Sands v. Fly, 200 Tenn. 414, 292 S.W.2d 706 (1956). This case is an-
notated in 57 A.L.R.2d 188 (1956).

3. See Finch v. Honeycutt, 246 N.C. 91, 97 S.E.2d 478 (1957) ; Fuller v. Hedgpeth,
239 N.C. 370, 80 S.E.2d 18 (1954); Harris v. France, 33 Tenn. App. 333, 232
S.M.2d 64 (1950) ; Singer v. Singer, 150 Tex. 115, 237 SAV.2d 600 (1951) . For
other recent cases and discussion thereof, see Lynn F, Van Doren, Applying the
Rule Against Perpetuities to Remainders and Executory Interests: Orthodox
Doctrine and Modern Cases, 27 U. CHI. L. REv. 436 at pp. 444-462.

4. Note 1, supra.
5. It would seem that if courts continue to forego strict and careful analysis

of future interests involved in wills and inter vivos conveyances in an at-
tempt to escape the effect of the rule against perpetuities, the rule may be
relegated to a position of historical significance only. As stated in 6 AMEIU-
CAN LAW OF PROPERTY §24.46 at p. 120 (Casner ed. 1952), " . . . [A] good rule
should not be rejected merely because some bad reasons for it have oc-
casionally been given." Cf., Forman v. Troup, 30 Ga. 496 (1860); Colt v.
Industrial Trust Co., 50 R.I. 242, 146 AtI. 628 (1929). See generally, 6
AMERICAN LAw OF PROPERTY ch. VII (Casner ed. 1952).
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In the recent case of Lanier v. Lanier,6 the Supreme Court of Geor-
gia, after careful analysis of the provisions of a will, decided that an

executory interest was involved, and that the executory interest vested
within the provisions of the rule against perpetuities. This seems to
be the first case ever to hold squarely that an executory interest can
vest,7 and definitionally (or perhaps better, conceptually) the classifi-
cation "vested executory interest" is a contradiction of terms.8 In the
Lanier case, Thomas M. Lanier conveyed the bulk of his estate by will
to two trustees in trust for his wife for life. In a codicil to the will the
testator created a discretionary support trust for the benefit of his
wife, his son, and his son's wife, Annice Lanier, or any of his son's
children. The will provided that the estate should be distributed equal-
ly to the children of the testator's son, Thomas M. Lanier, Jr., upon
the death of the testator's wife, his son, and the death or remarriage
of his son's widow, if any should survive him. Provision was then
made for distribution of the estate in the event that some or all of the
children of the testator's son were not living at the time of distribu-
tion.9 Two children of Thomas M. Lanier, Jr., were living at the death
of the testator. Thomas M. Lanier, Jr., brought the action contending
that the limitations over were void because of the rule against per-
petuities, and that as last legal takers, he and his wife, Annice Lanier,
were each entitled to one-half of the estate in fee.10

The court first held that the interests created in the children of the

6. 218 Ga. 137, 126 S.E.2d 776 (1962) .
7. Hunt v. Carroll, 157 S.W.2d 429 (Tex. Civ. App. 1941) almost classified an

executory interest as being vested, but hedged somewhat from such a classi-
fication and held that the interests were "equitable executory" devises. See
also Federal Trust Co. v. Walsh, 20 N.J. Super. 542, 90 A.2d 119 (1952).

8. All authorities agree that an executory interest can never vest in interest. See
GRAY, RuLE AGAINST PERPETUITIES §114 (4th ed. 1942); 2 POWELL, REAL PRO-
PERTY §279 (1950); 2 RESTATEMENT, PROPERTY §158, comment b (1936); 1
SIMES & SMiTH, THE LAW OF FUTURE INTERESTS §221 (2d ed. 1956).

9. Item 9 of the will provided: "If any of my son's children shall not be living
at the time of distribution . . . , the share which would have gone to such
child, if living, shall then be distributed to the lawful issue of such child,
provided, however, that if such child shall have died leaving no lawful
issue, then that portion of my estate . . . shall be distributed equally among
my son's other children or descendants of children per stirpes." Lanier v.
Lanier, 218 Ga. 137, 145, 126 S.E.2d 776, 777 (1962). Item 10 of the will pro-
vided: "In the event that at the time provided above for distribution of my
estate, there should be no living children of my son . . . nor lawful issue
of such children, I desire that my estate be distributed equally, share and
share alike among my sisters .... " Id. at 147, 126 S.E.2d at 778.

10. GA. CODE ANN. §85-707 (1955 Rev.), provides: "Perpetuities. Limitations of
estates may extend through any number of lives in being at the time when
the limitations commence, and twenty-one years, and the usual period of
gestation thereafter. A limitation beyond that period the law terms a per-
petuity, and forbids its creation. When an attempt is made to create a per-
petuity, the law gives effect to the limitations not too remote, declaring the
others void, and thereby vests the fee in the last legal taker under the legal
limitations."
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testator's son were executory because there was no antecedent estate
capable of supporting a remainder.1 ' This conclusion was based on the
fact that the only interests created in the beneficiaries of the dis-
cretionary support trust were charges against the estate and not estates
in themselves.12 Having decided that the interests created by the will
were executory, the court then held that they were vested, thereby
satisfying the rule against perpetuities.13 Under similar factual situa-
tions, other courts, having found an executory interest or contingent
remainder, have defeated the entire gift over, even though there were
children in esse at the testator's death.' 4 As will be discussed later,
such decisions have been forced by the "unborn widow" rule, and the
rule that if part of a class gift must fail because of the rule against
perpetuities, the entire gift to that class is void. 15

The court based its decision to classify the children's interests as
vested executory interests on Irvin v. Porterfield.6 In the Porterfield
case, the testator devised his property by will to his wife for life with
the provision that at the death of his wife, the property should be
equally divided among his children. The question facing the court
was whether the children's remainders vested at the testator's death,
or whether the remainders were contingent upon the children sur-
viving the life tenant. In deciding that the class was fixed by condi-
tions that existed at the testator's death, and that the interests of any
children who died before the time of distribution passed to their
heirs, the court held that in a devise to a class by way of remainder,

11. It is well established that only estates less than fees simple are capable of
supporting a remainder. See Pells v. Brown, Cro. Jac. 590, 79 Eng. Rep. 504
(K.B. 1620). Cf., RESTATEMENT, PROPERTY §156, ill. 6 (1936) ; 1 SINES & SMITH,

THE LAW OF FUTURE INTERESTS §107 (2d ed. 1956). But cf., 2 POLLOCK 9: MATT-
LAND, THE HISTORY OF ENGLISH LAW §1, at pp. 23-25 (2d ed. 1923). See also,
Humphreys, Formedon En Remainder At Common Law, 7 CAMB. L.J. 238
(1941).

12. See 2 ScoTr, TRUSTS §128.3 (2d ed. 1956). In effect then, the court held that
there was no antecedent estate at all. At common law the limitations over
would have been destroyed because the fee could not be held in abeyance. See
SIMES, FUTURE INTERESTS §16 (1951). However, GA. CODE ANN. §85-502 (1955
Rev.) provides that the fee may be in abeyance without detriment to the
following future interest. Cf., 2 RESTATEMENT, PROPERTY ch. 17, introductory
note (1936).

13. The rule against perpetuities applies only to non-vested interests. See Cleve-
land Trust Co. v. McQuade, 106 Ohio App. 237, 142 N.E.2d 249 (1957); In
re Newlin's Estate, 367 Pa. 527, 80 A.2d 819 (1951); Polster's Estate v. Com-
missioner, 274 F.2d 358 (4th Cir. 1960). See generally, GRAY, RULE AGAINST
PERPETUITIES §205 (4th ed. 1942); 3 SIMES & SMITH, THE LAW OF FUTURE IN-
TERESTS §1235 (2d ed. 1956).

14. See e.g., Camden Safe Deposit & Trust Co. v. Guerin, 87 N.J.Eq. 72, 99 At.
105 (1916); Keefer v. McCloy, 344 Ill. 454, 176 N.E. 743 (1931); Perkins v.
Iglehart, 183 Md. 520, 39 A.2d 672 (1944). See generally, GRAY, RULE AGAINST
PERPETUITIES §214, n.2 (4th ed. 1942); 5 POWELL, REAL PROPERTY §765, No. 4
(1950).

15. See text, infra at notes 29, 31.
16. 126 Ga. 729, 55 S.E. 946 (1906).
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children in esse take vested interests at the death of the testator.17

Then, in what seemed to be a parenthetical afterthought, the court
stated that such a rule applies to executory devises as well as to re-
mainders.18 In viewing the Porterfield case, there is no question that
the court was concerned with the vesting of remainders and not with
executory interests. Thus, the Porterfield case seems to be clearly
distinguishable from the Lanier case, and therefore the dictum in the
Porterfield case regarding the vestability of executory devises should
be of little force in view of the unanimously opposite position taken
by the relevant authority. 19 In the Lanier case, the court also relied
on a Georgia statute20 which provides that the law favors the vesting
of remainders; however, the statute expressly refers to remainders and
does not mention executory interests. Thus, the statute would also
seem to be of doubtful relevance. 21

Although the court used an unorthodox classification to reach the
result in the Lanier case, the decision seems to be correct and de-
sirable in view of the factual situation. Other courts, following more
orthodox and established rules have reached the same result under
similar facts by applying different constructions. 22 When the court
decided that the interest was executory because there was no ante-
cedent estate capable of supporting a remainder, it apparently over-
looked the fact that the legal estate which vests in the trustee may
serve as a supporting estate for a remainder.23 The fact that the

17. Accord, Hodam v. Jordan, 82 F.Supp. 183 (D. Il1. 1949) ; Murphy v. Westhoff,
386 Ill. 136, 53 N.E.2d 931 (1944) . Today it seems that all courts strongly
prefer a construction which will give a vested rather than contingent re-
mainder. See e.g., Cleveland Trust Co. v. McQuade, 106 Ohio App. 237, 142
N.E.2d 249 (1957) ; In re Newlin's Estate, 367 Pa. 527, 80 A.2d 819 (1951).
See Newhall, Nibbling at the Rule Against Perpetuities, 29 MAss. L. Q. 29
(1944). See GA. CODE ANN. §85-708 (1955 Rev.). See generally, 6 AMERICAN

LAW OF PROPERTY §§24.21, 24.45, 24.46 (1952).
18. Irving v. Porterfield, 126 Ga. 729, 731, 55 S.E. 946, 948 (1906).
19. Note 8, supra. The court also relied on Bryant v. Green, 187 Ga. 89, 199

S.E. 804 (1938) which like the Porterfield case involved remainders rather
that cxecutory interests. In the Bryant case, the court simply quoted the state-
ment in the Porterfield case regarding the vestability of executory interests.
See Bryant v. Green, supra, at 92, 199 S.E. at 807.

20. GA. CODE ANN. §85-708 (1955 Rev.) .
21. Arguably however "remainder" and executory interest might be used inter-

changeably in this statute. Cf. N. Y. REAL PROPERTY LAW §40 (McKinney
1945).

22. See e.g., Hill v. Aldrich, 362 Mass. 630, 96 N.E.2d 147 (1951); In re Solms'
Estate, 253 Pa. 293, 98 At. 596 (1916) . But cf., Sears v. Russell, 8 Gray 86
(Mass. 1857) . For a criticism of the Sears case, supra, see 6 AMERICAN LAW

OF PROPERTY §24.47, n. 6 (1952). For an excellent discussion concerning the
validity of the use of optional constructions to save limitation over see, 6
AMERICAN LAW OF PROPERTY §§24.45, 24.46 (1952). See also, 3 RESTATEMENT,
PROPERTY §375 (1940).

23. For a statement to the effect that the trustee's estate may serve as a support-
ing estate for a remainder when the beneficiary is also a remainderman, see 2
WASHBURN, REAL PROPERTY §1594 (6th ed. 1902). That a trustee's estate may
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trustees in the Lanier case held the whole title, since the beneficiaries
had only a personal right or charge against the estate, tends to strength-
en the view that the trustees' estate could support a remainder. Con-
ceivably then, the estate which vested in the trustees in the Lanier

case could be classified as an estate pur autre vie, the measuring lives
being the testator's wife, his son, and any widow that the son might
leave.2 4 Because of the powers granted to the trustees25 under the will
of Thomas M. Lanier, and a peculiarly worded Georgia statute, 26 the
court might have some difficulty in reaching such a decision. However,
if these technical obstacles were overcome, the children's interests could
be called vested remainders, interests not subject to the rule against
perpetuities.

27

It should also be noted that if the court found that the trustees'
estate was capable of supporting a remainder, but held that the chil-
dren's interests were contingent rather than vested remainders, 25 the

support a remainder is somewhat analogous to the use of a trustee to support
contingent remainders. See generally, 2 BLACKSTONE, COMMENTARInS 171
(4th ed. 1770); 2 POWELL, REAL PROPERTY §268 (1950). For an excellent
description of the strict family settlement which made use of the trustee
to preserve contingent remainders see RADCLIFFE, REAL PROI'ERTY LAW chs.
14, 15 (1933).

24. Whether or not a life estate may be created in an existing person measured
by the life or lives of an unborn person or persons is somewhat unclear. The
RESTATEMENT OF PROPERTY expressly takes no position. See 1 RESTATEMENT,
PROPERTY §107, caveat (1936). Cf., GRAY, RULE AGAINST PERPETUITIES §227,
n.4 (4th ed. 1942). See In re Amos, [1891] 3 Ch. 159.

25. Among others, the trustees were to have the power to sell and mortgage parts
of the estate. Under the majority rule, this would create a fee simple estate
in the trustees, and therefore the limitations over would be executory. See
note 4, supra. See Hodam v. Jordan, 82 F.Supp. 183 (D. 111. 1949), noted in
44 ILL. L. RiV. 257 (1949); Lincoln Joint Stock Land Bank v. Mitchell, 239
Iowa 995, 33 N.W¥.2d 388 (1948) . However, it has also been held that the
trustees take only an estate pur autre vie, and that the person entitled to the
remainder has a legal interest in such remainder. See e.g., In re Manchester's
Will, 41 N.Y.S.2d 402 (Surr. Ct. 1943) ; McKinney's Estate, 260 Pa. 123, 103
Atl. 590 (1918). Cf., Levering v. Levering, 88 Ind. App. 374, 162 N.E. 448
(1928) (estate pur autre vie coupled with power of sale) . See generally, I

ScoTT, TRUSTS §88 (2d ed. 1956).
26. Note 3, supra. In Overhy v. Scarborough, 145 Ga. 875, 90 SE. 67 (1916), the

court held that a life estate to a future wife of a living person violated the
rule against perpetuities. Although the court might have been influenced by
the Georgia perpetuities statute, Gray theorizes that the court simply over-
looked the fact that the unborn wife's interest would have to vest not later
than the death of the husband who was in being at the creation of the in-
terest. See GRAY, RULE AGAINST PERPETUIrIEs §214, n.2 (4th ed. 1942) . For a
discussion of this statute and its possible implications, see Gray, supra §735.
See Shewmake v. Robinson 148 Ga. 287, 96 S.E. 564 (1918).

27. Note 13, supra.
28. In a strong dissent to the decision in the Lanier case, Chief justice Duck-

worth expressed the opinion that the classification "vested subject to divest-
ment" is a legal fiction which does nothing to advance the commercial aliena-
tion of real property. Lanier v. Lanier, 218 Ga. 137, 146, 126 S.E.2d 776, 782
(1962) . The dissent also argued that the provisions in the will would tie up
the commercial utility of the estate for a period prohibited by the rule against
perpetuities. Apparently the dissenters gave no weight to the powers of sale
and mortgage which were vested in the trustees. Thus, although the trustees
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entire gift over would fail even though there were children in esse at
the testator's death. This result would be forced in part by the "un-
born widow" rule.29 The estate was to be distributed upon the death
of the testator's wife, his son, and the death or remarriage of the son's
widow, if any should survive him. Because "widow" does not neces-
sarily refer to a specific person, there was a possibility that the son
might marry a woman who was not conceived at the death of the
testator. Therefore the interests of children who might be born after
the testator's death would not necessarily have to vest within the life
of a person in being at the creation of those interests plus twenty-one
years thereafter, a possibility that the rule against perpetuities pro-
hibits30 Since the interests of after-born children would be invalidated
by the rule against perpetuities, the remainders to those children in
esse at the testator's death would also be voided even though their
respective interests would have to vest (or fail) within their own lives.
This conclusion is based on a long established rule that if part of a
class gift must fail because of the rule against perpetuities, the entire
class gift is void. 31 However, at least one well-known authority has
argued quite strongly that the gift over to the children in esse at the
testator's death should be saved because the problem is properly one
of separability and not perpetuities. 32

could not give away the property because of their fiduciary capacity, there is
no doubt that they could convey the property in a valid commercial trans-
action.

29. See Camden Safe Deposit & Trust Co. v. Guerin, 87 N.J. Eq. 72, 99 Atl. 105
(1916); Keefer v. McCloy, 344 Ill. 454, 176 N.E. 743 (1931); Perkins v. Igle-
hart, 183 Md. 520, 39 A.2d 672 (1944). But cf., Lyman v. Sears, 283 Mass.
404, 186 N.E. 56 (1933). For general discussion of the "unborn widow" rule,
see 5 POWELL, REAL PROPERTY §765, No. 4 (1950) ; 3 SIsES & SMITH, THE LAW
OF FUTURE INTERESTS §1228 (2d ed. 1956). Cf., 4 RESTATEMENT, PROPERTY §370,
comment k and ill. 3 (1944).

30. For general discussion of the maximum period allowed by the rule against
perpetuities, see GRAY, RULE AGAINST PERPETUITIES §§216-230 (4th ed. 1942);
3 SIMES & SMITH, THE LAW OF FUTURE INTERESTS §§1223"1226 (2d ed. 1956).

31. This rule is based on a long line of cases which began with Leake v. Robin-
son, 2 Mer. 363, 35 Eng. Rep. 979 (Ch. 1817). For a complete citation of cases
showing the development of this rule in England, see Leach, The Rule
Against Perpetuities and Gifts to Classes, 51 HARV. L. REV. 1329 at note 43
(1938). There are also numerous American cases to the same effect. See e.g.,
Beverlin v. First Nat'l. Bank, 151 Kan. 307, 98 P.2d 200 (1940); B.M.C. Durfee
Trust Co. v. Taylor, 325 Mass. 201, 89 N.E.2d 777 (1950); Crockett v. Scott,
199 Tenn. 90, 284 S.W.2d 289 (1955), noted in 24 TENN. L. R. 617 (1956);
Taylor v. Crosson, 11 Del. Ch. 145, 98 Atl. 375 (1916). See also, Annot., 56
A.L.R.2d 442 (1957). But cf., Edgerly v. Barker, 66 N.H. 434, 31 Atl. 900
(1891).

32. Leach, The Rule Against Perpetuities and Gifts to Classes, 51 HARV. L. REV.
1329 (1938). Professor Leach argues that no sufficient rationalization has
been advanced in support of this rule, and that the gift to the children in
esse at the testator's death should be saved so as not to completely frustrate
the testator's intention. At least two cases have cited this article, but the ar-
guments were apparently not accepted. See Beverlin v. First Nat'l Bank, 151
Kan. 307, 98 P.2d 200 (1940); In re Koellhoffer, 20 N.J. Misc. 139 (1942).
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Another interesting question of construction arises in the Lanier
case. The will provided that the estate should be distributed upon
the death of the testator's wife, his son, and his son's widow, if any
should survive him. However, in the codicil which created the discre-
tionary support trust, the testator referred to Annice Lanier, his son's
wife when the will was made and when the testator died. Since the
codicil takes precedence over the will when the the two are in con-
flict,33 it is arguable that the testator intended for the trust to termi-
nate upon the death of his wife, his son, and his son's wife, Annice
Lanier. This construction would tend to be strengthened by the fact
that the only wife of the testator's son for whom provision was made
either from the trust or the estate was Annice Lanier. If "widow"
as used in the will could be construed to refer to Annice Lanier only,
classification of the children's interests would not be important when
considering the rule against perpetuities, because their interests would
have to vest (or fail) upon the death of the testator's wife, his son,
and his son's wife, Annice Lanier. Since these three people were in
being at the creation of the interests, the rule against perpetuities
would be satisfied.3 4 There seems to be little doubt that the testator
was primarily interested in providing for Thomas and Annice Lanier
and their children, rather than for a woman not yet born, but whom
the son might someday marry. Thus, construing the will and the
codicil together so as to determine the time of distribution upon the
death of the testator's wife, his son, and his son's wife, Annice Lanier,
would carry out the probable (if not express) intention of the testator
rather than mathematical possibility.35

Although the preceding paragraphs may appear to be somewhat

And, Gray states that Professor Leach's arguments are difficult to counter ex-
cept by the weight of authority. See GRAY, RULE AGAINST PERPETUITIES §375,
n.4 (4th ed. 1942).

33. See, In re Salmonski's Estate, 38 C.2d 199, 238 P.2d 966 (1961) ; Kiester v.
Kiester, 144 N.E.2d 336 (Ohio Com. Pleas 1957). See generally, 1 PAGE, WILLS
§811 (2d ed. 1928).

34. Note 30, supra.
35. Not only has this construction been favored, but in some jurisdictions, a

testamentary gift to the widow of another creates a presumption that the
gift was meant to go only to the wife who was known to the testator. See
e.g., Beers v. Narramore, 61 Conn. 13, 22 Atl. 1061 (1891); Hill v. Aldrich,
362 Mass. 630, 96 N.E.2d 147 (1951); Matter of Friend, 283 N.Y. 200, 28
N.E.2d 377 (1940). But, cf., Meeker v. Draffen, 201 N.Y. 205, 94 N.E. 626
(1911); Swallow v. Swallow's Adm'r., 27 N.J.Eq. 278 (1876). See also, 5

POWELL, REAL PROPERTY §807A, No. 4 (1950). See generally, 6 AMERICAN LAW
OF PROPERTY §24.21, especially at notes 2, 3, and p. 66 (1952). See also, 3
RESTATEMENT, PROPERTY §243 (1944). In 6 AMERICAN LAW OF PROPERTY §24.46
at p. 122 (Casner ed. 1952) , the authors state: "It is consistent with the status
of the Rule [against perpetuities] as a precept of social policy that every
possible measure should be taken to bring a testator's will into conformance
with it rather than to find a violation of the law's prohibition." But, cf.,
GRAY, RULE AGAINST PERPETUITIES §§629-632 (4th ed. 1942),
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critical of the court's classification "vested executory interest," such
view follows the great weight of authority which takes the position that
an executory interest can never vest in interest.36 However, many of
these same authorities argue that an executory interest in an ascer-
tained person which is to take effect at a specified date should be con-
sidered as "vested" within the rule against perpetuities.3 7 The Lanier
case presents an analagous situation. If the children's interests were
remainders, a court would be justified in ruling that their interests
were vested subject to 'being divested if they were not living at the
time of distribution.38 However, assuming that the court was correct
in classifying the interests as being executory, presumably other courts
would have voided the children's interests on the ground that an
executory interest cannot vest in interest.39 This requirement of
"vesting" within the rule of perpetuities period has led one writer
to state, "perhaps the most unrealistic aspect of the common law
Rule Against Perpetuities is its requirement of, or satisfaction by, the
concept of feudal vesting."40 This statement succinctly points out the
problem which faced the court in the Lanier case, and the court seems
to have faced that problem from a realistic viewpoint rather than by

36. Note 8, supra.
37. The argument proceeds on the following grounds:

(1) T devises Blackacre "to A for 25 years, remainder to B and his heirs."
(2) T devises Blackacre "to B and his heirs 25 years after my death." In
hypothetical case (1) all interests are valid, B taking a vested remainder after
the term of years. However, in case (2), B has a shifting executorv interest,
which theoretically cannot vest in interest. Thus, in case (2), B's interest
would be voided by the rule against perpetuities since it would not Vest with-
in the applicable period. Practically, however, there is no distinction between
the two cases, and it is argued that both would be valid. See 6 AMIERICAN LAW
OF PROPERTY §24.20 (Casner Ed. 1952); 3 SIMES & SMrr, THE LAW OF Furua
INTERESTS § 1236 (2d ed. 1956). But see, GRAY, RULE AGAINST PERPETUITIES
§201, n.3 (4th ed. 1942). See also, Freund, Three Suggestions Concerning
Future Interests, 33 HARV. L. REV. 526 (1920).

38. See 6 AMERICAN LAW OF PROPERTY §24.47, case 73 (Casner Ed. 1952). The
hypothetical case presented in this section parallels the Lanier case except
that the children's interests are remainders rather than executory interests.
The Lanier decision relied heavily on this section in determining that the
children in esse at the testator's death took vested executory interests subject
to being divested if they were not living at the time of distribution. In ad-
dition, it was held that those children who might be born after the testator's
death would take vested executory interests not subject to being divested,
because the condition subsequent was invalidated by the rule against per-
petuities. See Lanier v. Lanier, 218 Ga. 137, 126 S.E.2d 776 (1962),
quoting 6 AMERICAN LAW OF PROPERTY §24.47 at p. 125 (Casner Ed. 1952).
For the conditions subsequent as set forth in the will, see note 2, supra. For
a case holding contra to the views expressed in 6 AMERICAN LAW OF PROPERTY
§24.47 (Casner Ed. 1952), case 73, see, Sears v. Russell, 8 Gray 86 (Mass. 1857).

39. See GRAY, RULE AGAINST PERI'ETUITIES §114, n.3 (4th ed. 1942).
40. See Bolich, Book Review, 52 Nw. U. L. REV. 556, 562 (1957). Even Gray who

is usually the outspoken proponent of the English "remorseless construction"
view queries the conceptual distinction between a vested remainder and a
limitation following a fee simple conditional or determinable. See GRAY, RULE
AGAINST PFRPETUITIES §114, n.3 (4th ed. 1942).
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standing on an ancient conceptual distinction which dogmatically
declares that remainders can vest, but executory interests cannot.41

Whether or not the 'Georgia Supreme Court has initiated a doctrine
which will lead to a completely new concept concerning the classifi-
cation of executory interests, only time will tell. In essence, the court
has carefully analyzed the interests involved, and has held that in at
least some instances an executory interest can vest within the rule
against perpetuities, a decision that many authorities have long
awaited. In any event, although some may classify the decision in the
Lanier case as being judicial barnstorming, the case seems to follow
the American trend of giving validity to the testator's intention if
possible.

42

41. Note 8, supra.
42. For discussion of the two opposing lines of thought regarding the application

and social obligation of the rule against perpetuities see 6 AMERICAN LAW OF

PROPERTY §§24.44 - 24.46 (Casner Ed. 1952).


