
WORKMEN'S COMPENSATION

By D. MEADE FEILD*

During the survey period both the General Assembly and the ap-
pellate courts of Georgia devoted more than the customary effort to
the problems of workmen's compensation and although there was an
indication of a recession in some areas, at the compensation level
business was indeed booming. The appellate courts handed down ap-
proximately 53 decisions which were primarily concerned with the
meaning and application of the compensation act and this number
easily exceeds the courts' record for any similar period since the adop-
tion of compensation legislation in 1920. In the General Assembly,
nine bills' were introduced purporting to amend or make additions
to the act and a resolution 2 was offered calling for a constitutional
amendment which would enable the employees of county boards of
education to obtain the benefits of compensation. It may be recalled
that one effect of such proposals was a legislative struggle that made
the "headlines" and a running account of the battle was duly reported.
The principal issue seemed to be whether such amendments were
under the sponsorship of labor or of management.3 Even in view of
such interest and the fact that most of the proposals were in reference
to changes that were long overdue, the program folded toward the end
of the session and only three of the bills were enacted into law.

LEGISLATION

The three acts adopted during the survey period made the following
changes in compensation legislation.

(1) GA. CODE ANN. §114-602 (1956 Rev.), provides that employers
who accept workmen's compensation must cover their liability by
either obtaining insurance from a licensed insurer or by qualifying
as a self-insurer. If an employer does the latter, he must furnish satis-
factory proof to the board of his financial ability, and the board may,

*Professor of Law, University of Georgia School of Law. A.B., University of North
Carolina; LL.B., University of North Carolina.

1. S.B. No. 56; S.B. No. 152; S.B. No. 153; S.B. No. 196; S.B. No. 256; H.B. No.
46; H.B. No. 228; H.B. No. 296; H.B. No. 724. Much of the struggle was
directed at H.B. No. 228 which contained 25 changes and additions to the
act. Proposed amendments to H.B. No. 228 were directed at almost all 25
sections.

2. S.R. No. 154.
3. Atlanta Constitution, Jan. 30, 1962, p. 8, col. 6. E.g., Atlanta Constitution,

Feb. 1, 1962, p. 12, col. 3.
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WORKMEN'S COMPENSATION

in its discretion, require the deposit of acceptable security, indemnity
or bond to secure payment of compensation awards. Under this section

it is the policy of the board to require a self-insurer to post a bond or

security in the amount of $10,000 and in some cases a self-insurer
will deposit with the board securities in the value of $10,000. 4 Dur-

ing the survey period this section was amended in order to vest au-
thority in the board to return such securities to the employer when
such employer had ceased to do business or had ceased to be a self-
insurer if no claims had been filed or were pending for a three year

period following such cessation of business or of being a self-insurer.5

Unfortunately, the amendment, whose one rambling sentence is a
compound of grammatical contortions, does not accomplish this pur-
pose. In order to give the amendment meaning, the appellate court
will find it necessary to construe the expression "to post a bond"
as meaning "a deposit of securities" and the expression "cease to be
a corporation" as a cessation in general on the part of any business
entity, and finally, something must be done to give meaning to two
"and/ors" which appear almost back-to-back and which at times seem
to cancel out each other. The courts, of course, may be willing to
make the repairs that are needed, but this should not relieve the
General Assembly of the task of clarifying the amendment.

(2) An act was passed amending several previous acts in order
to provide an annual salary for the chairman of the board and the
two members in the sum of $15,500 and $15,000 respectively. 6 It ap-
pears that similar legislation was passed in 1943, 1956 and 19607

which would indicate that such salaries reflect cost-of-living levels.
Certainly members of the board should be paid in accordance with
the importance of the work they do and the responsibilities which
are attached to the office. The cost of bread and butter should be
deemed irrelevant.

(3) An act was passed amending the laws of 'Georgia relating to
discovery, depositions and interrogatories and making such laws, as
amended, applicable to proceedings before the compensation board
and other administrative agencies when performing the judicial func-
tion.8 In recognition of the fact that there is still an unwillingness to
classify administrative tribunals as courts, the amendment provided
that proceedings for contempt must be referred to the superior
court.

4. Letter, Hon. Roscoe Lowery, Chairman, Workmen's Compensation Board,
July 9, 1962.

5. Ga. Laws 1962, pp. 528-529.
6. Ga. Laws 1962, pp. 94-95.
7. Ga. Laws 1943, p. 167, sec. 3; Ga. Laws 1956, p. 367; Ga. Laws 1960, p. 812.
8. Ga. Laws 1962, pp. 684-686.
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MERCER LAW REVIEW

CONSTRUCTION OF THE COMPENSATION ACT

The appellate courts of Georgia have frequently observed that in
view of the "beneficent purpose" and "remedial character" of the
compensation act that it should be construed "liberally" and "broad-
ly" in order to effect its general purpose.9 This is proper, according
to the courts, even though such acts are in derogation of the com-
mon law.10 In St. Paul Fire and Marine Insurance Company v.
White)" the claimant had received compensation in accordance with
the terms of an agreement, but upon his return to work, such pay-
ments were discontinued. Thereafter, claimant found it necessary to
transfer to another job where he would do lighter work at less salary.
The employer refused to make further payments of compensation
and the claimant requested the board to hold a hearing. The board
issued a notice of such hearing, stating in the notice that the purpose
was "to determine extent of disability," and after the hearing and the
making of appropriate findings, claimant was awarded compensation
based on partial incapacity. In the Court of Appeals the employer con-
tended that the agreement which had been aproved by the board, was
a determination of the "extent of disability" and hence was res judicata
and the board was without jurisdiction to try the issue again. The
court accepted such contention as legally accurate, but pointed to the
fact that a prior award could be modified when there had been a
change of condition and that, in effect, regardless of the statement
contained in the notice, the proceeding and the findings were based
on change of condition. In order to justify its action the court re-
peated the formula about a "liberal construction" of the act in order
to accomplish its "beneficent purposes." Obviously, this case does not
involve a construction of the act at all but a determination as whether
the content of the notice issued by the board was controlling as to the
nature of the proceeding which followed. The notice would seem to be
analogous to "official pleadings" or a statement of the purpose of the
hearing which is in lieu of or dispenses with the need of pleadings,' 2

and if classified as such the only problem is to decide whether the sub-
stitution of "change of condition" for "extent of disability" unduly
prejudiced or prevented the defendant from presenting his defense or
in protecting his rights.'3 In view of the fact that both parties and the

9. Austin Bros. Bridge Co. v. Whitmire, 31 Ga. App. 560, 121 S.E. 245 (1924);
U.S.F. and G. Co. v. Neal, 188 Ga. 105, 3 S.E.2d 80 (1939); Van Trieck v.
Travelers Insurance Co., 157 Ga. 204, 121 S.E. 215 (1924) .

10. Harbin v. US. Cor. Co., 49 Ga. App. 340, 175 S.E. 404 (1934).
11. 103 Ga. App. 607, 120 S.E.2d 144 (1961).
12. To some extent the notice is similar to the old original writ which con-

tained a statement of the issue.
13. In view of the flexible nature of administrative proceedings, such difficul-

ties may be easily adjusted at the hearing level.
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board proceeded under the belief that the issue was "extent of dis-
ability" and it was not until the case reached the Court of Appeals
that the discovery was made that actually the issue was "change of con-
dition", a proper disposition of the case should require a reversal based
on defendants contention; or, if possible, the matter should be re-
manded to the board for a full hearing on "change of condition."

In U.S.F.&G. Company v. Wilson,' 4 the following question was
raised: when the disability rating of an employee changes from par-
tial to total, should the number of weeks in which the employer has
received compensation for partial incapacity be deducted from the
maximum number of weeks during which compensation for total dis-
ability may be paid? In seeking an answer the court noted that GA.
CODE ANN. §114-405 (1956 Rev.), provided for a deduction when a
period of total incapicity was followed by partial incapicity but the
situation in the present case-total disability following partial dis-
ability-was not provided for. Nevertheless the court decided that the
converse of the rule set out in the act should be applied and regard-
less of which came first, deductions should be made, and justification
for this was found in the formula requiring a liberal construction.
This, of course, is not a judicial construction of the act, but the exer-
cise of the legislative function involving first a decision on policy and
thereafter the addition of new material to the compensation statute.
Consideration, at least, must have been given to the possibility that
the legislature, in failing to provide the "converse of the rule", did so
on the ground that a change from total to partial indicates improve-
ment on the part of the employee and the ability to earn wages to
some extent and hence a reduction in the time period is proper, but
a change from partial to total indicates a worsening of claimants con-
dition and the maximum time period should not be reduced.

THE EMPLOYMENT RELATION

(A) Sub-servants. In Hearing v. Johnson,15 the question was raised
as to whether an employee, who suffered a fatal heart attack while en-
gaged in parking a tractor-trailer, was at the time the employee of the
defendant or a sort of special employee of the defendant's regular
truck driver. Evidence was introduced at the hearing which estab-
lished that the deceased had been hired by the regular driver; that on
the day of the accident the deceased had driven the defendant's truck
to Canton where it was loaded with chickens in preparation for a trip

14. 103 Ga. App. 674, 120 S.E.2d 198 (1962).
15. 105 Ga. App. 408, 124 S.E.2d 655 (1962).
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to Miami, Florida; that defendant had paid deceased a part of his sal-
ary and had promised the remainder upon completion of the trip, and
finally, that the regular driver had been authorized by defendant to
employ a substitute or a helper. Such evidence was deemed to be
sufficient to authorize an award of compensation based on a finding
that deceased was an employee of defendant.' 6 In reaching such con-
clusion the court emphasized the fact that the defendant offered no
testimony in his own behalf and failed to produce his employment
records for which a subpoena had been issued and that such omissions
by the defendant created a presumption that the charge or claim
against him was well founded.17

An interesting phase of the award was the fact that the board in-
dicated an intention to assess penalties against the defendant if the
case was appealed. The court promptly expunged this portion of the
award, noting in doing so that the assessment of a penalty for exer-
cising a statutory right of appeal was "absolutely void."

(B) Independent Contractor. Although it is well settled that the
relationship of employer and independent contractor or employer and
the employees of such independent contractor are not covered by work-
men's compensation, the role of variable factors which determine the
classification of the employment relation remain illusive.' 8 In Em-
ployers Mutual Liability-Insurance Company v. Johnson,19 a general
contractor, who was engaged in constructing an oil bulk plant at Sa-
vannah, employed one Lanier to grade, fill and drain the building
site. Lanier employed Johnson to assist in laying pipe in an existing
ditch, and while thus engaged Johnson was electrocuted. In the com-
pensation proceeding which followed, evidence was introduced that
tended to establish the following: Lanier would be paid a lump sum
for the work; that blue prints and specifications were not provided;
that time limits as to starting and finishing the job were not stipu-
lated; that the work was being done under the direction of the general
contractor who continually checked to see that the work was being
done properly; and that Lanier used his own equipment and hired
his own employees. Such evidence, according to the Court of Appeals,
demanded a finding that Lanier was an independent contractor and
that deceased was an employee of Lanier, and consequently, the judg-
ment of the superior court which affirmed an award of compensation

16. The finding that deceased was an employee of defendant was supported by
evidence that the truck driver had authority to employ help or that the
payment of wages was a ratification of the employment.

17. The court referred to GA. CODE ANN. §38-119 (1933) as the basis for the
presumption.

18. Feild, Workmen's Compensation, 13 MERCER L. REv. 228 (1961).
19. 104 Ga. App. 617, 122 S.E.2d 308 (1961).
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was reversed. Actually, it would seem that such evidence would as
readily support an inference that the relationship between the con-
tractor and Lanier was employer-employee as employer-independent
contractor, and in view of the "any evidence" rule,20 the board's find-
ings should not have been disturbed.

In Barbee v. Shelby Mutual Insurance Company,21 the claimant, a
welder, suffered a work-connected injury and his claim for compensa-
tion was resisted on the ground that he was an independent con-
tractor and not an employee. The evidence introduced at the hear-
ing was sufficient to support a finding for either party but the deputy
director, in denying compensation, did so on the following grounds:
first, that claimant could not have been an employee since he owned
and operated his own business and second, that it was the actual
exercise or assumption of the right of control which was determina-
tive of the relationship. Obviously both grounds represent erroneous
legal theories, and as the application of such theories prevented a
proper evaluation of the evidence, the case was remanded to the
board for proper findings.

THE COMPENSABLE rEVENT

In accord with the statutes of many states, the Georgia act purports
to cover disabilities which result either from "personal. injuries by
accident" 22 or "occupational diseases".23 By limiting occupational
diseases to a catalogue of causes,2 4 the meaning of such expression has
raised few problems. On the other hand, whether an event should
be classed as an injury by accident has presented an array of insolu-
ble situations. In the early days of compensation it was pointed out
that the term accident included "two different ideas": first, that of
unexpectedness, "an unlooked for mishap or an untoward event which
is not expected or designed" and second, that such mishap or event
should be " . . . traceable, within reasonable limits to a definite time,
place and occasion or cause." 25 During the survey period a series of
cases were concerned with whether a specific event measured up to

20. Apparently no effort was made to obtain relief under GA. CODE ANN.
§114-112 (1933) which provides, under certain circumstances, for liability
of general contractor to employees of sub-contractor.

21. 105 Ga. App. 186, 123 S.E.2d 905 (1962).
22. GA. CODE ANN. §114-102 (1956 Rev.).
23. GA. CODE ANN. §114-801 (1956 Rev.).
24. GA. CODE ANN. §114-803 (1956 Rev.).
25. Bohlen, A Problem in the Drafting of Workmen's Compensation Acts, 25

HARV. L. REV. 328, 337 (1912). A discussion of Bohlen's analysis may be
found in LARSON, WORKMEN'S COMPENSATION LAW §38.10 (1952) and RIESEN-
FELD AND MAXWELL, MODERN SOCIAL LEcISLATION 199-203 (1950).
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the standard of both components and hence could be classed as acci-
dental.

(A) Heart attacks. In Troup County v. Henderson,26 the claimant
filed a claim for compensation benefits based on the death of her
husband who was an employee of the county. On the day of his death,
the deceased spent the morning cutting underbrush with a hook that
weighed about three pounds, stopping at noon to eat. His lunch
consisted of shine bone, candied yams and a "pop drink". Upon finish-
ing lunch, he crawled in the back of a truck to take a nap. After
some 10 or 15 minutes he groaned audibly, and died in his sleep.
At the hearing, evidence was introduced which tended to show that
for several years deceased had complained about pains in his arms
and chest; that he referred to such pains as indigestion and frequent-
ly took mints for relief; that although no post mortem was performed,
death was caused by an acute coronary occlusion; that the exertion
of brush-cutting might aggravate or precipitate a heart attack; and
finally, that brush-cutting was not the regular job of deceased and
that usually he ran a machine. After appropriate findings, the board
awarded compensation benefits to the claimant. In the Court of Ap-
peals, where the only issue presented was whether there was any evi-
dence to sustain the board's findings, the award was affirmed, al-
though it became necessary, probably in view of the fact that the
medical testimony was "in some respects contradictory, inconclusive
and meager," to invoke the principle of "human experience" and
"weight of reasonable probabilities. ' 27 Incidentally, any court, search-
ing any record, will always discover any evidence if it will search long
enough and hard enough and maintain a willingness to infer.

It would seem that there is nothing in this record to establish that
deceased suffered an accidental injury. Obviously, the requirement as
to time and place has been met but an untoward or unexpected event
is missing. Of course the heart attack is unexpected, but this event
is the injury or the result and not the accident. What the courts do,
however, is to say that the injury, even though unaccompanied by
"any slipping, or falling or outside interference" is, itself, the accident,
and if the injury was work-connected, then compensation should be
awarded.28 Actually, the effect of this is to eliminate accidents as a
requirement in certain types of injuries and the only issue which the

26. 104 Ga. App. 29, 121 S.E.2d 65 (1961).
27. Hartford Accident & Insurance Co. v. Waters, 87 Ga. App. 117, 73 S.E.2d

70 (1952).
28. LARSON, WORKMEN'S COMPENSATION LAW §37.20 (1962).
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court must deal with is one of causation, viz., did the nature of the
work contribute significantly to the injury.2 9

In Dobbins v. Columbia Casualty Company30 and Hansard v. Geor-
gia Power Company,31 the court was again presented with whether or
not heart attacks were compensable and in each case compensation
was denied. In the Dobbins case the testimony of a medical witness
which was introduced in order to connect the injury with the work was

excluded because the answers of such witness were in response to a hy-

pothetical which was based on inaccurate facts and in the Hansard

case the court merely observed that there was sufficient evidence to

support a finding that the employee's duties performed in the course
of his employment did not cause the heart attack. The word "acci-

dent" does not appear in either opinion and the sole concern of the

court is the connection between work and injury.
The willingness of the court to treat the injury as the accident has

resulted in the inclusion of many events which would otherwise not
be covered. For example, disabilities which are caused by internal
happenings, such as heart attacks, cerebral or other types of hem-

orrhages and hernias are readily compensable if work-connected. On
the other hand, persons who develop symptoms of such conditions
find it difficult to obtain or retain a job. Concern over such trends
is reflected in the fact that during the 1962 session of the General
Assembly bills were introduced which would have made the following
changes: employees suffering from heart disease would be permitted
to waive rights under the compensation act;32 a requirement that the

stress or exertion which caused the injury would have to be unusual
or extraordinary; 33 created a special fund which would lessen the
burden on employers who had in their employment persons who had
a history of heart disease. 34

(C) Gradual injury. In Shipman v. Employers Mutual Liability In-
surance Company,35 the employee sought compensation for the loss
of hearing in both ears. It appeared that he had worked as a flight
line mechanic for Lockheed Aircraft Corporation for about six years

29. In other 'words the problem actually is whether the injury arose out of the
employment.

30. 105 Ga. App. 216, 123 S.E.2d 926 (1962).
31. 105 Ga. App. 486, 124 S.E.2d 926 (1962).
32. S.B. No. 256. The bill proposed to add a new code section to be numbered

114-308.
33. H.B. No. 228 (Committee Substitute). The bill proposed an amendment

of GA. CODE ANN. §114-102 (1956 Rev.) to accomplish this purpose; it was also
provided that the claimant should show, by a "preponderance of the evi-
dence" that the exertion and stress were unusual and extraordinary.

34. Sec. 14 of H.B. 228. The general literature on the problem is increasing
rapidly. See, for example, MCNEICE, HEART DISEASE AND THE LAW (1961).

35. 105 Ga. App. 487, 125 S.E.2d 72 (1962).
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and his duties required that he work in close proximity to jet aircraft
engines, which were "operated intermittently for test purposes and
while in operation produced terrific noises." In January, 1959, claim-
ant began to notice a loss of hearing, and successive medical check-
ups given by the employer from January through June showed pro-
gressive and increasing loss of hearing which by June amounted to 51%
in the right ear and 34% in the left ear. Claimant's medical witness
testified that the hearing loss was an instance of "nerve deafness due to
noise trauma" and the employer's medical expert testified that in his
opinion claimant's hearing loss was due to noise. The Court of Ap-
peals decided that claimant had suffered an accidental injury in his
loss of hearing, and even- though not a total loss, he was entitled to
compensation under GA. CODE ANN. § 114-406 (r) (1956 Rev.).

Apparently, the facts in this case fail to meet either aspect of the
definition of accident. The claimant knew that the condition was
developing on a gradual basis and by the same token the event is not
referable to a definite time or mishap. The technique used in the
heart cases of treating the result as the accident is obviously not
available. In cases of this type Larson points out that two methods
have been used to establish the accident: first, to deny the require-
ment of a definite time altogether, either as to cause or result, and
second, to follow the "repeated-impact" theory by which each blast
of a jet engine would be an accidental event.3 6 In the present case,
the court blends both theories to some extent, but wisely places em-
phasis on the fact that a definite time is not necessary either as to
cause or result in order to have an accidental injury.

Of special interest is the fact that the court defined not only "ac-
cident" but also "accidental means" and ruled that an injury to be
compensable must be the result of something happening by "accidental
means" even though the act causing the injury was intentional.3 7

Certainly such a bifurcated approach in determining the existence
of a compensable event is entitled to special consideration even though
its appearance is limited to merely a headnote abstraction. 38 If the
court means that all injuries must be the result of accidental means,
then the word "accident", which is the expression that appears in the
act, has lost its utility.39 If the court means that the injury may result
from either accident or accidental means and that a distinction should

36. LARSON, WORKMEN'S COMPENSATION LAW §39.40 (1962).
37. Headnote numbered one contains both definitions.
38. The court's opinion refers to the definitions in the headnote and observes

that they need not be restated in the opinion and that similar definitions
appear in the cases cited.

39. See GA. CODE ANN., §114-102 (1956 Rev.) where it is provided that "injury"
and "personal injury" shall mean only injury by accident.
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be drawn between the two, then possibly we shall plunge into the
depths of Cardozo's "Serbonian Bog". 40 Actually, what the court
seems to do is to explain the injury-as-accident cases by defining the
cause of such injury as "accidental means." It is true that the court
observed that "accidental means" had reference to the effect which
might be neither intended nor reasonably anticipated, but this was
not done in order to impart an accidental quality to the effect but
rather to the means that produced it. Although this addition to the
area of compensable events may have little influence on the direction
of the decisional process, at least it makes an essential contribution
to the meaning of the phrase "injury by accident." It should be noted
however, that the elimination of definite time as a component and
the interpretation of the statute to include accidental means will in-
crease the difficulty of supporting the distinctions that are usually
made between occupational disease and accidental injury.

(D) Occupational disease. In Hopkins v. Employers Mutual Liabili-
ty Insurance Company,41 the claimant, who was poisoned by inhaling
carbon monoxide gas while at work, executed an agreement with
his employer calling for the payment of compensation due to disability
caused by an accidental injury. Subsequently, after a hearing which
was called to determine change of condition, the hearing director re-
ferred the matter to the medical board on the ground that claimant's
disability was due to an occupational disease. After hearings and
findings by the medical board, the compensation board filed a report
holding that the claimant suffered an occupational disease but due to
a change of condition, he was no longer entitled to compensation.
The Supreme Court affirmed the board's award, and such affirmance
was reversed by the Court of Appeals and the matter was remanded
to the board for further findings on change of condition. Two bases
were given by the court for its reversal. First, the original agreement
which had been approved by the board was conclusive and such agree-
ment had stipulated that claimant had suffered an accidental injury.
Both by the terms of the act and the doctrine of res judicata no further

40. "The attempted distinction between accidental results and accidental means
will plunge this branch of the law into a Serbonian Bog." Cardoza, J., dis-
senting in Landress v. Phoenix Mutual Life Insurance Company, 291 U.S.
491, 499, 54 S.Ct. 461, 463, 78 L.Ed. 934, 938 (1934). In making the observa-
tion Cardoza was attempting to determine the meaning of "accidental means"
in a life insurance policy. Apparently the insertion of "accidental means" in
an insurance policy was to prevent the court from treating the effect or
result or injury as the accident. The expression failed to achieve its pur-
pose and in fact, the present trend is to treat the expressions as synonymous.
See 166 A.L.R. 469 (1947).

41. 103 Ga. App. 579, 120 S.E.2d 321 (1961).
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inquiry into the question of disease or accident should be permitted.42

This seems to be adequate for the reversal, but the court added a sec-
ond ground by a reference to Lumbermen's Mutual Casualty Company
v. Lynch,43 which was deemed to be a controlling precedent. In the
Lynch case the employee, who was also a welder, received an injury
by inhaling gas fumes over a period of several hours, and in deciding
that he was entitled to compensation, the court held that an event
that lasted for most of the working day met the requirement of
definiteness of time, and although the injury was a disease, "it was not
the natural result of the existence of conditions necessarily incident
to the work being performed" and hence was compensable as an in-
jury by accident. In following such reasoning, the court overlooked
the fact that when the Lynch case was decided Georgia had not
adopted an occupational disease act and the Georgia courts, acting
similarly to those of many other states, developed coverage for several
types of occupational diseases. In 1946, the adoption by Georgia of an
occupational disease act 44 made such development unnecessary. More-
over, the principle that the disease must be the "natural result of the
existence of conditions necessarily incident to the work" has been sup-
planted by statutory language that "the disease must be due to causes
and conditions which are characteristic of and peculiar to the par-
ticular trade, occupation, process or employment.... "45 Also, the
addition to this general language of a schedule of diseases which
lists "poisoning by carbon monoxide" completely eliminates the Lynch
case as a precedent.46

ARISING OUT OF AND IN COURSE OF

(A) In course of: (1) Lunch and rest periods. In Employers Mutual
Liability Insurance Company v. Carlan,47 the claimant, during a ten-
minute rest period, went down a stairway to use a telephone to call
the personnel department to find out the results of a test he had taken.
The claimant was paid for the break period and was under the con-
trol of the employer as he could not leave the working area without

42. An award may be reopened only on the ground of change of condition.
GA. CODE ANN. §114-709 (1956 Rev.).

43. 63 Ga. App. 530, 11 S.E.2d 699 (1940).
44. Ga. Laws 1946, pp. 102-119.
45. GA. CODE ANN. §114-809 (1956 Rev.).
46. The effort on the part of the court to strengthen the holding in the present

case by observing that the claimant was using a different type of welding
apparatus for the first time seems to carry little weight. Usually, welding
involves the application of intense heat to various metals with the result
that gases are created. Actually, with coverage extended to both accidents
and disease, the importance of distinguishing the two has lessened.

47. 104 Ga. App. 170, 121 S.E.2d 316 (1961).
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the employer's consent. The purpose of the test was to determine if
claimant who had been injured previously would be able to perform
a different job. While going down the stairway, claimant slipped
and in grabbing the handrail, wrenched his back. In deciding that
an award of compensation was proper, the Court of Appeals empha-
sized that whether an injury received during a rest period was in course
was a question of fact and the award of the board, if supported by any
evidence, was conclusive. The court found "any evidence" in the fact
that claimant was paid during the rest period; that he was under the
control of the employer and in making the phone call he was fol-
lowing instructions. Apparently, the court sought to show that the
common law relation of master and servant existed. Actually, rest
periods are mutually beneficial, and whether the employee is paid
or not or whether he is restricted in movement or is free to come and
go should make no difference as to compensation coverage so long
as he remains on the employer's premises.

In American Hardware Mutual Insurance Company v. Burt,48 the
claimant, a minor, worked as a delivery boy from a drug store. His
mother required that he be allowed to come home for a warm supper.
The employer agreed and permitted the claimant to use the store's
motor scooter. Because the supper hour was a rush period, the em-
ployer controlled the time from day to day, and even when going to
supper or returning to work, claimant was available for deliveries or
to pick up prescriptions. While going home to supper, claimant was
injured in an accident. On the issue of "any evidence", the court af-
firmed an award of compensation. 49 Generally, in Georgia the courts
have been tough in recognizing that any sort of coverage could exist
during lunch hours and rest periods. The reason usually given for this
view is that the time involved is personal to the employee and he may
do with it as he chooses. 50 In Travelers Insurance Company v. Smith,61

a case decided in 1954, the employee was awarded compensation for
an injury received when returning from lunch which occurred after
he reached the employer's premises. In the Smith case the court was
careful to point out that "going to lunch" was not in course. In the
survey case now under consideration, the rule about going to lunch
has not been ameliorated as the facts firmly established that "scooter-

48. 103 Ga. App. 811, 120 S.E.2d 797 (1961).
49. In distinguishing the survey case from previous decisions, the court pointed

to the fact that the outcome was controlled by what the board decided. In
these cases, a broader basis for judicial review than "any evidence" is es-
sential.

50. An extensive treatment of the lunch period cases may be found in 13
MERCER L. Rv. 237 (1961).

51. 91 Ga. App. 305, 85 S.E.2d 484 (1954).
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time" was "working-time." And the same observation may be made as
to the Carlan case which involved a ten-minute rest period.

(2) Horseplay. In American Fire and Casualty Company v. Gay,5 2

the claimant suffered a work-connected injury to his back which re-
quired medical attention but which was not disabling and he con-
tinued to work regularly. Thereafter, claimant developed a slipped
disc and filed a claim for compensation. There was evidence to the
effect that one day claimant ran up behind the foreman, "caught him
backhanded, and picked him up on his hip" and a strenuous wrestling
match followed. The board's denial of compensation was deemed to
be supported by such evidence of horseplay which, incidentally, de-
picted the claimant as the aggressor. Even though horseplay should be
treated as raising the question as to "course of employment" the evi-
dence presented seemed sufficient to establish a substantial deviation. 3

(B) Arising out of: (1) Unexplained death. In Hardware Mutual
Casualty Co. v. King,54 the employee, a nightwatchman, was required
to take an hourly walk of approximately 1000 feet on level ground
and punch a time clock at five different stations. On the day in ques-
tion, the employee made all rounds through 9 p.m. and at 10:15 p.m.
he was found dead at a desk in the office of his employer with his
supper spread out on the desk. There was no evidence of an assault
or violence or exertion, or, in fact, of the cause of death. The director
awarded compensation because of the natural presumption which
arises when an employee is found dead in a place where he might
reasonably be expected to be. In reversing, the Court of Appeals
pointed out that where the evidence fails to establish the cause of
death, and there are no surrounding circumstances which indicate an
accidental event, there is no basis for raising the presumption and
claimant has failed to carry the burden of proof.

(2) Causation: In Duncan v. Liberty Mutual Insurance Co.,55 the
employee was injured when metal popped out of a steel melting vat
and inflicted a burn on his back. He was sent to the company doctor
and shortly, when he developed flu, a second doctor was called in who
treated both the burn and the flu. The second doctor also found sev-
eral small pustules on the right chest. The condition of the employee
worsened; he was carried to the hospital and died within three days.
A death certificate was executed which stated that bronchopneumonia
was the cause of death. An autopsy was performed and the report
gave as the cause of death "a cavernous sinus thrombosis secondary

52. 104 Ga. App. 840, 123 S.E.2d 287 (1961).
53. See 11 MERCER L. REV. 203 (1959).
54. 104 Ga. App. 252, 121 S.E.2d 336 (1961).
55. 103 Ga. App. 514, 120 S.E.2d 126 (1961).
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to an infected focus in the right cheek." Both of the attending phy-
sicians testified that in their opinion the cheek infection caused the
thrombosis and that the burn did not contribute to the cheek infec-
tion. On the other hand, both of the doctors admitted that it was pos-
sible that the infection "could in some manner have been trans-
mitted from the back to the cheek." In affirming a denial of compen-
sation, the Court of Appeals followed the rule that medical testimony
as to the possibility of a causal relation between injury and death "is
not sufficient, standing alone, to establish such relation," and that this
is particularly true when the same witnesses give positive opinion
testimony that such relation did not exist.

MODIFICATION OF AWARDS

During the survey period there were seven cases which were con-
cerned with a possible modification of an award or compensation
agreement on the ground that the claimant had undergone a change
of condition. In three of the cases the only question was the sufficiency
of evidence and the court summarily disposed of all three by the
"any evidence yardstick."56 In the other four however, there is enough
involvement to warrant at least an abbreviated treatment. In St. Paul
Fire and Marine Insurance Co. v. White,5 7 the employer discontinued
payments due under an agreement and at the request of the claimant
the board held a hearing "to determine extent of disability." It was
decided that a previous award could be modified at a hearing called
for the stated purpose and that it was not necessary to give the pre-
cise purpose in the notice issued by the board. In U.S.F. and G. Com-
pany v. Wilson,5s in an elongated syllabus opinion, it was stated that
when it appears in a hearing based on change of condition that claim-
ant's condition has not changed, he cannot prevail even though the
first award rated his disability less than he actually suffered. How-
ever, if claimant's condition has actually worsened, he will be en-
titled to a new award even though he testified in both hearings that
he was totally disabled. It would be necessary of course, to show that
claimant's condition had actually deteriorated. In Aetna Life Insur-

56. In Great Atlantic Tea Co. v. Shaw, 105 Ga. App. 102, 123 S.E.2d 342 (1961),
the disability percentage was raised from 25% to 100%; in Green v. Lum-
bermen's Mutual Casualty Co., 105 Ga. App. 540, 125 S.E.2d 925 (1962), the
original award based on 30% loss of use of a member was continued; ad-
ditional compensation was denied; in United States Casualty Co. v. Young,
104 Ga. App. 373, 121 S.E.2d 680 (1961) an original award was reopened
and due to inability to perform heavy work as he had done formerly and
fact that he was earning less clearly supported a finding of disability.

57. 103 Ga. App. 607, 120 S.E.2d 144 (1961).
58. 103 Ga. App. 674, 120 S.E.2d 198 (1961).
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ance Company v. Gipson,59 the claimant suffered successive injuries
to his back, the first in 1957 and the second in 1959. Compensation
was paid on account of the first injury until claimant signed a settle-
ment receipt and returned to work. When the second injury occurred,
an agreement was executed for the payment of compensation which was
approved by the board, and again, when claimant returned to work,
a settlement receipt was executed and compensation payments were
discontinued. Shortly thereafter claimant resigned and instituted a
proceeding based on change of condition. The attending physician
testified at the hearing that claimant's trouble stemmed from the
original injury of 1957 and was unrelated to the injury of 1959, and
as the employer in 1959 was not the employer in 1957, it was con-
tended that claimant's disability which resulted from a change of con-
dition was not the responsibility of the defendant. The court ruled
that such defense was not available as the agreement executed after
the 1959 accident was conclusive as to such issue and that the matters
agreed upon were res judicata.60 In Fidelity and Casualty Company
v. King,61 the claimant, after receiving compensation payments for
3 weeks pursuant to a settlement agreement, executed a final receipt
which stated that claimant had returned to work at his former salary
and that such receipt was submitted to the board. Thereafter, claim-
ant requested a hearing which, according to the notice issued by the
board, "was to determine liability, disability, compensation and medi-
cal." Based on the evidence offered at the hearing, the director made
findings to the effect that claimant had not returned to work as the
receipt had recited; that the settlement agreement was res judicata
on the question of whether the present injury was the result of the
accident and that claimant was totally disabled. An award of com-
pensation was made accordingly but there was no finding as to
change of condition. Admittedly, when approved by the board, agree-
ments and receipts are conclusive except for change of condition
and hence both should be disposed of before the board could make a
new award. This was easy in regard to the receipt which had not been
given board approval. In fact, observed the court, the action of the
board in the present case disapproved the receipt. But nothing was
done in reference to the agreement which had been approved by the
board. Apparently then the claimant is in the envious position of being
entitled to compensation under the terms of the agreement and also
by virtue of the award which was entered after the hearing.

59. 104 Ga. App. 108, 121 S.E.2d 256 (1961).
60. The court deemed it necessary to distinguish Roberts v. Lockheed Aircraft

Corp., 93 Ga. App. 440, 92 S.E.2d 50 (1956).
61. 104 Ga. App. 261, 121 S.E.2d 284 (1961).
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WILFUL MISCONDUCT

(A) The employer. In Southern Wire and Iron, Inc. v. Fowler,62

which reached the Supreme Court by way of certiorari to the Court of
Appeals, 63 the question presented was whether an employee who had
suffered an injury as the result of a wilful act committed by the presi-
dent of the employer corporation could maintain an action for dam-
ages even though the employment was covered by workmen's com-
pensation. The action for damages was brought against the corporate
employer and its president, one Borochoff, and the petition contained
the following allegations: that the defendants wilfully, maliciously and
in bad faith removed plaintiff from his regular job as a stock and re-
ceiving clerk and ordered him to work with his hands in a vat of acid;
that such acid was damaging to human tissue which was unknown to
plaintiff but was known to the defendants; that protective clothing
was not furnished plaintiff; that such treatment was caused by the
fact that plaintiff had refused to divulge the names of other employees
who had attended a meeting for the purpose of forming a labor union.
It was stipulated by the parties that the employer had more than
ten employees regularly in service and that compensation insurance
had been obtained. On defendants motion, the trial court granted
summary judgment on the ground that the remedy provided by the
compensation statute6 4 was exclusive and a tort action for damages
based on the wilful and malicious acts of the employer was not avail-
able. The Court of Appeals reversed the judgment of the superior
court on the ground that the meaning of "accident" in the compensa-
tion statute did not include an injury resulting from an intentional
tort inflicted on the employee by the employer, and further, that the
Legislature, in implementing the beneficent purposes of compensa-
tion legislation did not intend coverage as to this type of injury. In
the course of its opinion the Court of Appeals listed a series of cases
from other jurisdictions which had permitted employees to bring an
action for damages which were based on an assault by the employer
upon the employee.6" The Supreme Court reversed the Court of Ap-
peals, and did so, apparently, on the ground that the meaning of the

62. 217 Ga. 727, 124 S.E.2d 738 (1962).
63. Fowler v. Southern Wire & Iron, Inc., 104 Ga. App. 401, 122 S.E.2d 157

(1961). In its first appearance the case appeared as Borochoff v. Fowler, 98
Ga. App. 411, 105 S.E.2d 764 (1958).

64. GA. CODE ANN. §114-103 (1956 Rev.), provides that other remedies are
excluded.

65. In addition to the assault cases, the court also discussed De Coigne v. Lud-
lurn Steel Co., 251 App. Div. 662, 297 N.Y.S. 636 (1937) in which the de-
fendant employer's foreman directed the cafeteria manager to serve poison
pie to the employee.
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word "accident" included intentional torts by the employer, and
further, the fact that common law actions have been permitted for as-
saults was not persuasive as the present case was not based on an as-
sault. Both the basis of its decision and the disposition of the problem
by the Supreme Court seems inadequate. The definition of accident
used by the Supreme Court was taken from the decision of the Court
of Appeals in Reid v. Lummus Cotton Gin Company,66 wherein it
was decided that an action for damages brought by an employee for
an injury caused by the negligence of the defendant-employer was not
demurrable when the petition did not show that the employer was
subject to workmen's compensation. After thus disposing of the case,
the court added by way of dictum a definition of accident which was
framed for the purpose of showing that injuries caused by the negli-
gence of the employer were covered by the compensation act.6 7 Nor-
mally, even when a definition is essential to the decision of a case, the
meaning should not be stretched beyond the purpose of the "definer".
Moreover, the definition from Lummus is broad enough to include
assaults but the court is willing to permit an action for damages in
cases of assault. Such inconsistency in the court's position was recently
noted by the observation that " . . . we see very little difference be-
tween a physical attack and intentionally causing a person to burn his
hand."68 Finally, the court quoted from Larson's treatise to the effect
that permitting common law suits reflects the indignation one feels
against the actual person who deliberately injures another and that
"[h]ere is where the three states have gone wrong which have allowed
the suit based on an agent's conduct." 69 The three states referred to,
as the Supreme Court points out, furnished the three cases which were
cited by the Court of Appeals. But in the next section of his treatise
Larson qualifies this statement by distinguishing the situation where
the agent represents a corporation, and he notes that one of the three
cases may be justified on this ground, but he would require that the
agent occupy a dominant position in the corporate structure so "that
he could be deemed the alter ego of the corporation under the ordi-
nary standards governing disregard of the corporate entity."70 In the
survey case now under discussion, it should be remembered that the
person who inflicted the intentional tort upon the plaintiff was one
Borochoff, the president of the defendant corporation.

66. 58 Ga. App. 184, 197 S.E. 904 (1938).
67. Apparently, -the court is advising the litigants that injuries resulting from

negligent acts on the part of the employer are covered and that this should
be considered as to future plans.

68. Vol. 5, No. 5, NACCA News Letter (1962).
69. 2 LARSON, WORKMEN'S COMPENSATION LAw §68.21 (1952).
70. 2 LARSON, WORKMEN'S COMPENSATION LAw §68.22 (1952).
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A second decision dealing with the exclusiveness of compensation
remedies was handed down during the survey period. In Smith v.
Rich's Inc.,71 in an action for damages the petition contained the fol-
lowing allegations: that plaintiff was an award winning employee of
defendant; that one morning, unexpectedly, she was carried to the
"protection department" where she was subjected to threats, appeals
to pride, cajolery, and polygraph tests; that she had been under medi-
cal treatment for years and that for some time she had taken, on medi-
cal advice, milk and medicine at regular intervals and that during
detention she was denied access to milk or medicine as well as water;
and finally, that she was not permitted to go to lunch or call an at-
torney or visit the washroom. In deciding that the action for damages
was not excluded by the compensation act, the court observed that by
"the plain and unambiguous terms of the statute, the injuries which
are compensable, under the act are injuries by accident, whereas the
injuries for which this plaintiff seeks damages are alleged to have
been done intentionally and maliciously. '72 In addition to the inter-
pretation of the word "accident", the court observed that Fowler v.
Southern Wire and Iron, Inc., 73 which had been decided about two
months before the instant case, had adjudicated the issue and had held
that the action for damages was proper when the employer inflicted an
intentional tort upon the employee. Incidentally, the interpretation of
the word "accident" in the case under discussion was authored by the
same person who defined "accident" in the LumMus7 4 case which was
resurrected by the Supreme Court in Fowler v. Southern Wire and
Iron, Inc. 75 in order to deny the right to bring a cause of action for
damages. Now that the decision in Fowler has been overruled, and
the definition of "accident" which appeared in Lummus has been
given top priority, the case under discussion, viz., Smith v. Rich's, Inc.,
has completely lost its legal support and its present position may be
described as "high and dry." Actually, the nature of the tort in the
Rich case is far beyond the scope of compensation coverage and even
though it may have lost the support of Fowler, the result should not
be disturbed.

(B) The employee. Although the compensation act is silent in ref-
erence to wilful misconduct on the part of the employer, it speaks
vehemently as to such conduct on the part of the employee, and pro-

71. 104 Ga. App. 883, 123 S.E.2d 316 (1961).
72. GA. CODE ANN. §114-102 (1956 Rev.).
73. The reference of course is to the decision of the Court of Appeals: 104 Ga.

App. 401, 122 S.E.2d 157 (1961).
74. Felton, C.J., in Reid v. Lummus Cotton-Gin Co., 58 Ga. App. 184, 197

S.E. 904 (1938).
75. 217 Ga. 727, 124 S.E.2d 738 (1962).
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vides that "compensation shall not be allowed for an injury or death
due to the employee's wilful misconduct. '7 6 In Merry Brothers Brick
and Tile Company v. Neely,7 7 the employee, a truck driver, died from
a heart attack while on the job. Previously, he had been informed by
a physician that he was suffering from angina pectoris and coronary
insufficiency and was advised that he could continue to drive a truck
only "if he felt like it." In a proceeding to obtain death benefits, the
employer interposed as a defense the decedent's wilful misconduct in
failing to inform his employer of his heart condition and his con-
tinuing to drive a loaded truck. The court ruled that this was not
such wilful misconduct as would bar the claim for compensation. Al-
though the court was unwilling to say that wilful misconduct was
confined to criminal acts, it did rule that this was not the kind of
wilful misconduct intended by the compensation statute. It was also
noted that usually "mere violations, failures or refusals" on the part
of employees are deemed to be instances of negligence and not wilful
misconduct.

AGREEMENTS AND LUMP SUM SETTLEMENTS

Usually, when a claim for compensation is undisputed, the parties
execute an agreement which will stipulate for compensation payments
"to be made in accordance with the compensation act." When such an
agreement is approved by the board, it becomes res judicata. 78 In
Bituminous Casualty Corporation v. Vaughn,79 the question was raised
as to how long the duty to make payments under an agreement plus
board approval would continue. In the Vaughn case, after payments
had been made under the agreement for about three months, the em-
ployer was notified by the attending physician that a recovery had
been effected and thereupon compensation payments were stopped.
The employee refused to sign a final receipt. Two years later the em-
ployee filed suit in the superior court for unpaid installments from
the time such payments were discontinued. In answering, the employer
alleged that the plaintiff was now well and had been working for an-
other employer and his failure to object to the cessation of payments
and to request a hearing was a tacit agreement to accept the pay-
ments that were made as a final settlement. In affirming a judgment
for the unpaid installments the court ruled that the employer had no
defense to such action except by virtue of (1) a final settlement
receipt or other like agreement between the parties changing the

76. GA. CODE ANN. §114-105 (1956 Rev.).
77. 103 Ga. App. 616, 120 S.E.2d 137 (1961).
78. GA. CODE ANN. §114-106 (1956 Rev.).
79. 103 Ga. App. 660, 120 S..2d 190 (1961).
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terms of the original agreement, approved by the board, or (2) evi-
dence that the statutory amount, or the amount called for by the agree-
ment has been paid in full, or (3) an order of the board changing or
allowing a discontinuance of compensation. These three propositions
have been frequently stated and implemented by the court but ap-
parently much confusion remains as to the termination of a board-
approved agreement. 80

GA. CODE ANN. § 114-417 (1956 Rev.), provides that whenever week-
ly payments of compensation have been continued for 26 weeks, the
board may order a lump sum settlement of the remainder if such
settlement is in the interest of the claimant and would not be an un-
due hardship on the employer nor prejudice the interests of the em-
ployee. In U.S.F. and G. Co. v. Gammage,8 attorneys who had suc-
cessfully represented a claimant in a compensation proceeding, and
who had received a lump sum award for attorney's fees, filed a pe-
tition in the superior court for a judgment in order to enforce the
award. The petition alleged that the award had not been appealed,
but that the board, by an ex parte order, had set aside such award
on the ground that information had been received that "claimant had
died . . . from causes unknown." A judgment for the plaintiffs was
affirmed on the ground that the award was final and that the board
was without authority to set it aside on its own ex parte order. The
court carefully noted that the question as to whether the award could
be modified based on change of condition was not presented. In
Mayor and Council of City of Athens v. Cook,8 2 the attorney for the
claimant was awarded as a fee one-third of the compensation which
had accrued but was unpaid and in addition, it was ordered that in
the future every third payment should be made to the attorney. Later,
the attorney applied to the board for a lump sum award as to his fee
and after a hearing an award was made for a partial lump sum pay-
ment. The Court of Appeals reversed such award on the ground
that the record was devoid of any evidence or findings which showed
that the conditions of 'GA. CODE ANN. §114-417 (1956 Rev.), had been
satisfied. Incidentally, there seems to be no provision in the compen-
sation statute which authorizes the board to award attorney's fees on
a lump sum basis and the fact that the award is subject to modification
or termination by change of condition, death or remarriage should be
sufficient to deny such an award in the customary situation. Any

80. See Employers Mutual Liability Co. v. Derwael, 105 Ga. App. 54, 123 S.E.2d
345 (1961) for an identical holding which was rendered during the survey
period. See also, Pacific Employers Insurance Co. v. Shoemake, 105 Ga. App.
432, 124 S.E.2d 653 (1962).

81. 103 Ga. App. 457, 119 S.E.2d 601 (1961).
82. 104 Ga. App. 136, 121 S.E.2d 82 (1961).
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future program to modernize Georgia's compensation system should
have as a first task, the adoption of adequate provisions for the pay-
ment of attorney's fees.8 3

TIME LrMITATIONS-NOTICE AND CLArM PERIODS

(A) Notice of accident. The Georgia act requires that notice of an
accident shall be given to the employer within thirty days unless it
can be shown that the employer or a supervising employee had actual
knowledge of the accident.8 4 In construing this section it has been held
that the notice thus required is notice of an injury by accident arising
out of and in the course of the employment. 85 In Kresge v. Holley,8 6 the
claimant tripped on a hand truck that had been left in an aisle and fell
over some boxes. She was helped up by the employer's senior assistant
who was present at the time of the fall. Claimant felt no particular
discomfort immediately and continued to work for a period of about
ten days at which time she developed severe pain in her legs and
back and consulted a physician. She first notified her employer about
50 days after the fall when she told her supervisor that she was going
to the hospital for traction as she had been having trouble with her
back. In reversing an award for the claimant, it was held that the
board's finding that the employer had actual notice was an erroneous
conclusion from the facts. To support such ruling the court pointed
to claimant's belief that she had suffered no injury and that when
she finally stated that she was in pain and was going to a hospital she
did not tell the person who saw the fall and finally, the information
which she gave the supervisor did not indicate that she had suffered
a work-connected injury. All of this seems to be overly technical and
no basis at all for reversing the award. Actually, the time period should
not begin to run until the claimant has knowledge or becomes aware
that she has suffered an accidental injury, for until she does have
such information she has nothing to report. In Anderson v. Houston
Fire and Casualty Insurance Co.,8 7 a second survey decision dealing
with notice, the claimant introduced evidence which tended to estab-

83. The first case to consider lump sum awards to attorneys fails to discuss
the problem. Employers Liability Assurance Corp. v. Pruitt, 190 Ga. 479,
9 S.E.2d 641 (1940). What is needed is a provision requiring that attorneys'
fees should be paid by the employer as a separate item rather than to de-
duct them from the bread and butter benefits which the act provides for
the employee.

84. GA. CoDE ANN. §114-303 (1956 Rev.).
85. Royal Indemnity Co. v. Coulter, 213 Ga. 277, 98 S.E.2d 899 (1957).
86. 104 Ga. App. 144, 121 S.E.2d 182 (1961).
87. 104 Ga. App. 680, 122 S.E.2d 589 (1961).
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lish an excuse for failing to give timely notice.8 8 In denying com-
pensation, the board made a finding to the effect that no notice was
given but made no finding or reference at all as to claimant's excuse.
It was contended that this was error because it showed that the board
believed that it had no authority to recognize an exception to the
thirty day requirement. The court ruled that the claimant was not
entitled to an affirmative finding on the validity of the excuse and
the finding as made by the board simply eliminated such excuse. It
would seem that the record readily supports the contention of the
claimant and it would have been preferable for the matter to have
been returned to the board for clarification. Merely referring to the
claimant's position as ingenuous is beside the point. In Complete Auto
Transit, Inc. v. Reavis,s 9 a third survey decision, the question was
raised as to whether testimony by the claimant to the effect that she
told "the supervisor that I had to go to the hospital. I was hurt-
ing . . . " was adequate notice. In holding that such notice did not
meet the requirement of the statute the court observed that the testi-
mony merely established that claimant was suffering from an acciden-
tal injury whereas statutory notice must show work-connection. Inci-
dentally, employees who are sufficiently informed in the law of work-
men's compensation and medical science so that they are competent
to determine that they have suffered an injury by accident which arose
out of and in the course of the employment ought to be willing to
assist the appellate courts of Georgia who seem to have much difficulty
in determining the cause and effect of accidents.

(B) Filing claims. Subject to exceptions, GA. CODE ANN. §114-305
(1956 Rev.), provides that any right to compensation shall be for-

ever barred unless a claim is filed with the board within one year
after the accident. In Indemnity Insurance Co. v. O'Neal,90 the claim-
ant, who worked in a retail food store, suffered injuries in moving
boxes from one part of the store to another. She reported the accident
to the manager who assured her that she would be "taken care of."
No claim for compensation was filed with the board until two and half
years after the accident. In filing the late claim, it was contended
that claimant's reliance on the manager's assurance that she would
"be taken care of" and the failure of the employer to file a proper
claim in her behalf was fraudulent. The Court of Appeals held that
even though fraud would toll the running of the statute, it would take
more than reliance on a manager's statement that she would "be

88. GA. CODE ANN. §114-303 (1956 Rev.), provides that claimant may show a rea-
sonable excuse for not giving notice within 30 days.

89. 105 Ga. App. 364, 124 S.E.2d 491 (1962).
90. 104 Ga. App. 305, 121 S.E.2d 689 (1961).
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taken care of" to constitute fraud. In State Highway Department v.
Cooper,91 the claimant was injured on June 3, 1955, and on September
9, 1955, the employer filed with the board a report of the accident
and requested a hearing. At the end of a second hearing, at which
the employee failed to appear, the board dismissed the matter for
lack of prosecution. On April 7, 1960, approximately five years after
the accident, the claimant filed a petition with the board in which
he stated that he had not received the notices and had no knowledge
of the previous hearings and requested a hearing on his claim as
originally filed. The Court of Appeals reversed an award of compen-
sation on the ground that the request for a hearing by the employer
was not the filing of a claim within the meaning of the act and hence
the right to compensation was barred. In order to reach this con-
clusion it was necessary for the court to construe two code sections,
one of which requires that a claim must be filed within a year and
the other one provides that if the parties disagree, either may request
a hearing in regard to the matters at issue. According to the court
such sections indicate that the legislature intended that the employee
"must affirmatively take some action within the one year limitation,"
and the action he must take is either to file a claim or to respond to
the employer's request for a hearing which would convert such hear-
ing into a claim. In such construction, the court relied on Metropoli-
tan Casualty Insurance Co. v. Maloney,92 in which the employee, upon
suffering an accidental injury, filed a common law action for damages.
Thereafter, the employer reported the matter to the board and re-
quested a hearing. In response to the notice as to the hearing, the em-
ployee stated that no employment relation existed between himself
and the employer and the board was without jurisdiction. At the hear-
ing, the employee insisted that the board was without jurisdiction and
suggested that the matter should be postponed until the court, in the
action for damages, rendered a decision. Some two years later, after
the Court of Appeals had decided that the parties were subject to the
workmen's compensation act, the employee wrote the board asking for
a hearing on his claim and the employer promptly defended by in-
voking the one year limitation. The court held that the word "claim"
was coextensive with the word "case" and the request for a hearing
by the employer plus the response by the employee, all of which hap-
pened within twelve months, was the equivalent of a case and hence
the statute of limitation did not apply. In the present case the court
quotes and purports to follow the "case-claim" idea, but goes a step

91. 104 Ga. App. 130, 121 S.E.2d 258 (1961).
92. 56 Ga. App. 74, 192 S.E. 320 (1937).
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further and places the onus on the employee by requiring that action
by him is essential. The effect of this is that only a claim can be filed
by the employee which seems to have little support in the statute. A
reasonable interpretation would seem to be that either party can file
a claim, but to prevent staleness, the first request must be filed with-
in twelve months.93 Finally, it seems unfortunate that in reviewing
an administrative proceeding, the court should find it necessary
to use as a norm whatever is meant by the word "case".

In a third survey case, it was held that a claim which was filed by
the employee within twelve months but carried a notation which
read "do not assign my case for a hearing until specifically requested"
was timely even though the request was not made until after the
statutory period had expired.94

BENEFITS AND AWARDS

(A) Basis of computation. Although the usual proceeding in work-
men's compensation is to determine the percentage of disability which
an injury has inflicted, the amount of compensation awarded is
measured solely by the difference in the earning capacity of the em-
ployee before and after the injury. Accordingly, in Ocean Accident
and Guaranty Company v. Hulsey,95 it was held that income which
is not related to earning capacity is not to be considered by the board
in computing compensation. In this case the employee entered school
under the "G.I. Bill", and received thereunder funds to assist him
i.n defraying school expenses, and the board's award denying com-
pensation because the employee was receiving such benefits was illegal
and subject to reversal.

(B) Multiple and member injuries. In St. Paul Fire and Marine
Insurance Co. v. Durden,96 the claimant was struck by a truck while
at work, resulting in injuries to his back, right leg, left toe and right
hand. An agreement was entered into with his employer for the pay-
ment of compensation and such agreement was approved by the
board. Thereafter, payments under the agreement were discontinued
and claimant requested the board to hold a hearing to determine
"the extent of disability." After the hearing, the single director found
that claimant's right leg was injured permanently and awarded com-
pensation but permitted the employer to deduct payments made

93. Under similar legislation, it was so held in Hardison v. W. H. Hampton &
Son, 203 N.C. 187, 165 S.E. 355 (1932).

94. Complete Auto Transit, Inc. v. Reavis, 105 Ga. App. 364, 124 S.E.2d 491
(1962).

95. 105 Ga. App. 479, 125 S.E.2d 115 (1962).
96. 104 Ga. App. 541, 122 S.E.2d 262 (1961).
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under the agreement which were in excess of the 10-week healing
period.97 The full board amended the director's award by requiring
that payments under the agreement should be made from the time
of discontinuance until the date of the hearing, and that thereafter the
employer should pay compensation for a period of 112 2 weeks for a
50% permanent partial disability to the right leg, and that the em-
ployer was not entitled to deductions. The Court of Appeals affirmed
the award on the ground that the agreement was under GA. CODE

ANN. §114-404 (1956 Rev.), and was based on multiple injuries where-
as the board's award was under GA. CODE ANN. §114-406 (1956 Rev.),
and was based on an injury to a specific member. 9s

(C) Medical benefits. In Owensby v. Riegel Textile Corporation,99

the employee requested a hearing in order to obtain an award which
would cover (among other things) medical and hospital benefits. This
was denied however in view of the fact that the employer was furnish-
ing the employee with adequate medical services. Actually, it seems
proper to require the employee to provide medical services, but the
employee should have the option of choosing the physician if he
should wish to do so.

(D) Enforcement of awards. 'GA. CODE ANN. §114-711 (1956 Rev.),
provides that when awards or agreements (board approved) to pay
compensations become final, a certified copy may be filed in the su-
perior court and the court shall render judgment in accordance with
the award. This section also provides that when the payment of com-
pensation is insured, no judgment shall be entered except upon appli-
cation to the court and for good cause shown. In Sanders v. Ameri-
can Mutual Liability Co.,100 the employee applied for judgment based
on an agreement to pay compensation at a weekly rate until "termi-
nated in accordance with the act." On the trial of the motion the
parties stipulated as to the amount of compensation which had been
paid under the agreement and that the employee had applied for a
hearing. The court held that the employee was entitled to compen-
sation in accordance with the terms of the agreement until the hear-
ing was requested. Such agreement was res judicata and the com-
pensation due thereunder must be paid until the board's jurisdic-

97. GA. CODE ANN. §114-406 (1956 Rev.) in providing for schedule benefits,
states that compensation for total incapacity as provided for in GA. CODE
ANN. §114-404 (1956 Rev.), may be paid but only for a period of 10 weeks.

98. In other words, the deduction occurs only where an award for loss of a
specific member is preceeded by an award for total incapacity and payments
thereunder exceed 10 weeks.

99. 104 Ga. App. 800, 123 S.E.2d 147 (1961).
100. 105 Ga. App. 472, 124 S.E.2d 923 (1962).
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tion was invoked in order to obtain a new determination of the
employee's condition.

FINDERS---IEVIDENCE-REVIEW

(A) Findings. It is well settled that the validity of an award will
depend upon whether it is supported by adequate findings and that
generally such findings may be classified as either basic or ultimate,
and that ultimate findings alone are not sufficient.101 In Hodges v.
Fidelity and Casualty Company,0 2 the issues were whether the acci-
dent in which the employer was killed arose out of and in the course
of his employment, and if so, whether the employee's intoxication was
the cause of the accident so as to bar a claim for compensation.
In denying compensation, the deputy director's award made no find-
ing at all as to whether the accident arose out of and in the course
of the employment. On the issue of intoxication and whether a blood
test had been properly introduced, the director made the following
finding: "I find from the preponderance of the evidence that the
claimant was intoxicated and that such intoxication was the proxi-
mate cause of the accident which was the cause of death .... I find
that the sample of blood was adequately followed after being tak-
en. . . . I further find that the sample was lawfully taken." As the
court pointed out, these findings were mere conclusions as the evi-
dence upon which they were based was not stated. The case was re-
committed to the board so that findings based on the evidence could
be made. In McDaniel v. Employers Mutual Liability Insurance Co., 10 3

the findings of the director were merely a conclusion to the effect
that claimant had failed to show that the decedent had suffered a
work-connected injury. The court held that such findings were in-
adequate but did not return the case to the board for further findings
as the undisputed evidence demanded the award which had been
made. Normally, of course unless the evidence is of such quality,
jurisdiction to make an award is solely with the board.104 It was also
decided during the survey period in Rucker v. Anderson'0 5 that find-
ings, in order to support an award, must be based on evidence, and
that when evidentiary support is lacking the matter should be re-
manded to the board.

101. 2 DAvis, ADMINISTRATIVE LAW, §§16.01, 1606 (1958); Feild, Workmen's Com-
pensation Survey, 12 MERCER L. REV. 209, 237 (1960).

102. 105 Ga. App. 273, 124 S.E.2d 435 (1962).
103. 104 Ga. App. 340, 121 S.E.2d 801 (1961).
104. Ocean Accident and Guaranty Co. v. Hulsey, 105 Ga. App. 479, 125 S.E.2d

115 (1962).
105. 103 Ga. App. 641, 120 S.E.2d 325 (1961).
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(B) Evidence. Although the case of Moore, Adm. v. Atlanta Tran-
sit System, Inc.,0 6 is not concerned with workmen's compensation, the
rule which it enunciates is vastly important in reference to the estab-
lishment of claims. The question presented in the Moore case was
whether a statement made by plaintiff's decedent to the defendant's
medical examiner which described how and to what extent decedent
had been injured in an accident was admissible in evidence in an ac-
tion to recover damages. The only witness to the event was the de-
cedent and hence the use of the statement is a matter of necessity.
In holding that such statement was admissible as an exception to the
hearsay rule the court enunciated the following principle:

The declarations of a decedent to whomsoever made are ad-
missible in evidence if there are no other witnesses to the al-
leged occurrence, it being for the jury, under appropriate in-
structions, to determine their weight and credibility.

When the question was first raised in Georgia the court held such
evidence was admissible on the ground of (1) necessity (the sole wit-
ness was unavailable) and (2) trustworthiness (statements made to a
doctor about pain and suffering for diagnosis and treatment are en-
titled to credit) .07 On the second occasion the court approved the
admission of similar evidence by the board in a compensation pro-
ceeding.'08 Thereafter, in two compensation cases, City of Atlanta v.
Crouch'0 9 and Fleming v. St. Paul-Mercury Indemnity Co.," 0 state-
ments made by a decedent were held admissible solely on the ground
of necessity. In Fleming, the statement was made to decedent's wife
and in Crouch it was made to a son-in-law."' Consequently it would
seem that the rule that was pronounced in Moore merely reflects
the liberal approach which had already been achieved in compensa-
tion proceedings.11 2 Indeed it is nice to know that courthouse litiga-
tion is "now tending toward the higher level of administrative jus-
tice."

(C) Medical witness. Many delicate problems are raised when an ef-

106. 105 Ga. App. 70, 123 S.E.2d 693 (1961).
107. Mutual Life Insurance Co. v. Davis, 48 Ga. App. 742, 173 S.E. 471 (1933).
108. Lathem v. Hartford Accident and Indemnity Co., 60 Ga. App. 523, 3 S.E.2d

916 (1939).
109. 91 Ga. App. 38, 84 S.E.2d 475 (1954).
110. 91 Ga. App. 582, 86 S.E.2d 637 (1955).
111. The son-in-law testified, in repeating decedent's statement, that a doctor

was present at the hospital when such statement was repeated. In its opinion,
however, the court is only concerned with necessity.

112. For a discussion of the problem and Georgia decisions see Feild, Workmen's
Compensation Survey, 7 MERCER L. REv. 206, 212 (1955); for more recent
decisions see Smith v. U.S.F. land G. Co., 94 Ga. App. 507, 95 S.E.2d 35
(1956) and Orkin Exterminating Go. v. Wright, 92 Ga. App. 224, 88 S.E.2d

205 (1955).
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fort is made to determine the precise role of the medical witness in
compensation proceedings. Judicial lucubrating on the topic has not
been noted for clarity and at times has seemed to be contradictory. In
Truelove v. Hulette,1 1 3 which was decided during the survey period,
both the majority and minority opinions indicate the difficulties in-
volved in the interpretation and weighing of expert medical testi-
mony and the fact that majority and minority opinions, even after
filing, swapped places because of a change in voting strength would
seem to demonstrate a floating quality in any possible solution and
a complete lack of certainty. In the Hulette case the claimant, who
worked as an edger at the defendant's sawmill, picked up a piece of
lumber, size 2x8, which weighed over a hunderd pounds, and when
getting the piece ready for edging, stepped backward into a hole and
immediately felt a tear in his stomach. He was taken home by the
defendant and subsequently to a physician who admitted him to a
hospital where he underwent surgery for the removal of a large
gastric ulcer which had ruptured. At the hearing, the physician testi-
field at length as to whether the exertion (muscular activity) or step-
ping into the hole could cause the rupture suffered by claimant. Ac-
cording to the majority, when boiled down to its essence, the doctor's
testimony could be summarized by the following sentence: "It could
have happened as claimant said, but I don't think so." Actually, in af-
firming an award of compensation the majority decided that this was
a situation where the testimony of a lay witness, who had the better
opportunity to know, was all that was necessary, and under such cir-
cumstances the testimony of a lay witness would "outweigh a whole
college of surgeons." The minority opinion reduced the effect of the
doctor's testimony even further by classifying the statement that a
causal relation did not exist as scientific and hence possessed of pro-
bative value whereas the testimony in reference to what might happen
or might be possible was little more than guess-work.I1 Consequently,
as this was a situation where the cause of the injury was solely a medi-
cal question and was not a case where conclusions from human exper-
ience applied, a finding by the board for the claimant would be with-
out evidentiary support.115

113. 103 Ga. 641, 120 S.E.2d 342 (1961).
114. Although the minority opinion engaged in the customary exercise of measur-

ing the meaning of "could" and "would", the testimony of the medical
expert in this case seems to indicate clearly that in the opinion of the wit-
ness there is no scientific basis for the existence of a causal relation.

115. It was also decided during the survey period that the weight and credit to
be given opinion testimony was a matter for the determination of the fact
finder only, but even so the fact finder cannot ignore or arbitrarily reject
unimpeached medical testimony. Callaway Mills v. Hurley, 104 Ga. App.
811, 123 S.E.2d 7 (1961).
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(D) Review. In a series of cases decided during the survey period it
was held that the board had followed an erroneous legal theory and
hence the award should be reversed. In Amerson v. Employers In-
surance Co.116 claimant suffered a work-connected injury and pur-
suant to the terms of an agreement he was paid compensation until
he returned to work on a full time basis. Later, upon advice of his
physician, claimant found it necessary to accept lighter work at less
pay and thereupon he requested a hearing to determine whether or
not there had been a change of condition. An award was entered which
denied compensation on the ground that claimant had to show that
his condition was worse than it was at the time he went to work and
as this had not been shown claimant had failed to carry the burden
of proof. In reversing the award the court pointed out that the agree-
ment, which had never been repealed or modified, stipulated that
claimant was totally disabled, and where a final settlement receipt has
not been executed, the hearing was pursuant to 'GA. CODE ANN. §114-
706 (1956 Rev.), which places the burden on the employer. In In-
demnity Insurance Co. v. Loftis,1 1 7 the employer discontinued pay-

ments which were due in accordance with an agreement and the em-
ployee requested a hearing to determine the employer's liability. The
deputy director, in denying compensation, stated that claimant's dis-
orders were psychic and that there was no evidence to show work-
connection. The court affirmed a reversal of the award on the ground
that disability had been established by the agreement and as the hear-
ing was under GA. CODE ANN. §114-706 (1956 Rev.), the burden of
proof was on the employer to establish change of condition. In Ocean
Accident and Guarantee Corp. v. Bates," s the depositions of three
doctors, which were in conflict, were introduced in evidence for the
purpose of showing whether claimant's condition was the result of in-
jury or disease. In making the award, the director said that where
there are "two equally sound theories, the compensation act being a
humanitarian law and liberally construed the theory most in favor
of the claimant should be followed" and thereupon with these prin-
ciples in mind, the director considered the evidence and made find-
ings accordingly. The Court of Appeals noted that the director was
confused in applying the liberal rule of construction as no portion
of the compensation act was drawn in question and no construction
of the act was required, and that, in fact, the liberal rule was fol-
lowed in evaluating the evidence. As a result, in making the award
the director applied an erroneous legal theory and hence the award

116. 105 Ga. App. 336, 124 S.E.2d 496 (1962).
117. 103 Ga. App. 749, 120 S.E.2d 655 (1961).
118. 104 Ga. App. 621,122 S.E.2d 305 (1961).
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was reversed.1 19 In Barbee v. Shelby Mutual Insurance Co., 20 where a
claim was contested on the ground that the claimant was an inde-
pendent contractor, the director made a finding to the effect that as
the claimant owned and operated an independent business he could
not be an employee and hence compensation was denied. The award
was reversed because it was based on an erroneous legal theory, the
court noting that the ownership of a business would not ipso facto
keep one from being an employee. 121

It was also decided that the application of an erroneous legal theory
might occur either at the board level or in the superior court, but
where a reversal by the superior court was based on an erroneous rea-
son, it would not be upset if it was otherwise correct. 122 And finally,
it was held that the board has exclusive jurisdiction "to make find-
ings of fact" and that the scope of review by the superior court of
board action was limited to the grounds enunciated in GA. CODE

ANN. §114-710 (1956 Rev.) .123 Of course, the usual task of the court
in reviewing the action of the board is to determine whether the evi-
dence authorized the award of the board, and during the survey period
the court was called on with customary frequency to make such a
determination.1

24

MISCELLANEOUS

A group of cases decided during the survey period were not con-
cerned with the substance of the law of workmen's compensation and
hence do not comport with customary classifications. Because of their
importance, however, the following brief treatment seems justified.

In Friedman v. Pacific Indemnity Insurance Co., 1 25 the question was
raised as to whether the new owner of a department store was in-
sured under a policy of workmen's compensation insurance which had
been issued in the name of the former owner. In view of the fact
that the sale of the policy had been handled by a general agent who

119. The opinion by the court contains a discussion of burden of proof and
preponderance of the evidence. Actually, in view of the "any evidence" rule,
and, as the court observed, a finding based on any evidence satifies what-
ever is required by preponderance.

120. 105 Ga. App. 186, 123 S.E.2d 905 (1962).
121. In Garrett v. Employers Mutual Liability Insurance Company, 105 Ga. App.

308, 124 S.E.2d 450 (1962), which was decided during the survey period, the
employee contended that the award denying compensation was based on an
erroneous legal theory in reference to burden of proof and the finality of
a settlement receipt but the court affirmed the award on the ground that
neither had been established.

122. Indemnity Insurance Go. v. Loftis, 103 Ga. App. 749, 120 S.E.2d 655 (1961);
see, also Callaway Mills v. Hurley, 104 Ga. App. 811, 123 S.E.2d 7 (1961).

123. General Accident Fire and Life Assurance Corp. v. Titus, 104 Ga. App. 85,
121 S.E.2d 196 (1961).

124. E.G., see Zurich Insurance Co. v. Panter, 103 Ga. App. 755, 120 S.E.2d 635
(1961).

125. 105 Ga. App. 480, 125 S.E.2d 126 (1962).

19621



MERCER LAW REVIEW

had knowledge of the transfer of the store, it was held that the new
owner was covered. Evidence of knowledge was in sharp conflict but
the fact finder resolved the disagreement by a finding adverse to the
insurer. In United Benefit Life Insurance Co. v. Glisson,126 the court
passed on the effect of a clause in a life and accident policy which ex-
cluded medical benefits if the insured was injured in the course of
his employment or suffered from sickness which was covered by work-
men's compensation or similar legislation. Admittedly, the insured
was injured "in the course of" but as an employer in interstate com-
merce he was not protected by the compensation act. It was contended
by the insurer however, that the exclusionary clause referred to two
situations: first, an injury in the course of and second, sickness cov-
ered by compensation. The court, after demonstrating the meaning-
lessness of the word "or", disagreed with such contention, and af-
firmed the judgment of the lower court which overruled the de-
fendant's general demurrer. In Zurich Insurance Co. v. Craft, 127 the
question was raised as to whether a widow-claimant was actually the
wife of a deceased employee in view of the fact that prior to their
marriage, both had engaged in a series of ceremonial marriages with
other possible spouses. All of such relationships were satisfactorily dis-
posed of except the marriage of claimant to one of her former "hus-
bands", and if this one could be eliminated, then claimant and the em-
ployee were at least duly wedded on a common law basis. The court
ruled that the failure of the insurer to show that such former hus-
band of claimant was still in life left the marriage of claimant and
deceased presumptively valid and judgment for claimant was af-
firmed. 128 In Alexander v. Globe Indemnity Company,129 claimant,
who was receiving maximum compensation based on an agreement
with the employee, requested a hearing to "determine disability, and
eligibility and amount of compensation for injuries." At the hearing
before the single director, the claimant attempted to show that he
was "under the influence" when the agreement was signed and when
the director refused to hear such evidence, the claimant rested. At
this point the director admonished the claimant to get busy and to
show that he was still disabled and "if he [was] totally disabled he
surely better show it before [he] leaves here." No such showing was
made and the Court of Appeals implemented the directors dire warn-
ing by affirming a judgment denying compensation.

126. 105 Ga. App. 122, 123 S.E.2d 350 (1962).
127. 103 Ga. App. 889, 120 S.E.2d 922 (1961).
128. See GA. CODE ANN. §52-102 (1961 Rev.), as amended by Ga. Laws 1957,

p. 83.
129. 105 Ga. App. 212, 124 S.E.2d 428 (1962).
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