
PRACTICE AND PROCEDURE

By MALLORY C. ATKINSON*

JURISDICTION

As in each and every survey year, we may begin with a reassertion
of the basic rules as to jurisdiction, that is: "it is always the duty of a
court to inquire into its jurisdiction, upon its own motion where there
is doubt;"' and "while jurisdiction of the person may be waived by
appearance and pleading to the merits, parties cannot by consent give
jurisdiction of the subject matter where the court has none.' 2

A court of ordinary alone has original, exclusive and general juris-
diction to probate wills, and likewise has jurisdiction alone to pro-
bate a copy of a last will. 3 On the subject of jurisdiction of a court
of equity, quoting the statute, the Supreme Court held:

Equity seeks always to do complete justice; and hence, having
the parties before the court rightfully, it will proceed to
give full relief to all parties in reference to the subject
matter of the suit. . . . (Code §37-105): and equity, having
first acquired jurisdiction, will retain it to the exclusion of
all other courts, and for all other purposes. 4

Where an action was instituted against the Republic of Cuba,
a foreign sovereign, it was sufficient for the named defendant to ap-
pear specially and by plea or motion raise the question of its
sovereign immunity. Not being subject to the jurisdiction, such plea
or motion should be sustained. In the same case5 the Court of Ap-
peals noted that it was without original jurisdiction and may decide
only such questions as are made by a special assignment of error on
matters appearing in the record certified by the trial court. The
jurisdiction 6 of the city court of Albany does not embrace equity
jurisdiction, and as a consequence a petition filed in that court which
did not set out a cause of action at law should be dismissed on general

*Professor of Law, Walter F. George School of Law, Mercer University. B.Ph.,
Emory University, 1926, LL.B., 1930. Formerly Judge, Superior Courts of the
Macon Circuit. Member of the Georgia Bar.

1. Williams v. State, 217 Ga. 348, 122 S.E.2d 229 (1961).
2. Smith v. Upshaw, 217 Ga. 703, 124 S.E.2d 751 (1962).
3. Dockery v. Findley, 216 Ga. 807, 120 S.E.2d 608 (1961).
4. Gay v. Crockett, 217 Ga. 288, 291, 122 S.E.2d 241, 243 (1961).
5. Republic of Cuba v. Arcade Building of Savannah, Inc., 104 Ga. App. 848,

123 S.E.2d 453 (1961).
6. Miller v. New Amsterdam Casualty Company, 105 Ga. App. 174, 123 S.E.2d

717 (1961).
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demurrer, and that court is without jurisdiction to determine the
question whether or not a cause of action in equity was set out. Where
suit was filed against the main contractors and also against a sub-
contrctor in the county of the residence of the main contractors, and
where the evidence failed to establish any liability on the part of the
main contractors, then the court wherein the action was filed had no
jurisdiction of the subcontractor.7

PROCESS AND SERVICE

It is essential to jurisdiction over the defendant that there be valid
service of process or acknowledgement or waiver, and where there was
neither, in an in personam action against a nonresident, the court
was without jurisdiction.8 Voluntary appearance, however, even if
following illegal service of summons by a city police officer,9 is suf-
ficient to vest jurisdiction in the court. Furthermore, once having
submitted to the jurisdiction of the court (by the filing of the pe-
tition) dismissal of the action after the filing of a cross-action by
the defendant does not serve to terminate the jurisdiction once at-
tached. 10 Service upon a nonresident corporation under the terms of
Ga. Laws 1959, pp. 126, 127,11 to be valid must be in strict compliance
with the terms of that statute, and where the corporation's return
receipt and the plaintiff's affidavit of compliance are not appended
to the petition and process, then service has not been perfected. In that
case 12 the defendant did subsequently (after thirty days) file an ans-
wer, but the proceeding was not in default because the court never ob-
tained jurisdiction over the defendant until the answer was filed.
Similarly the statutory requirements for service and notice in adoption
proceedings are jurisdictional, and in a case where the required service
has not been perfected the decree is void.1 3 Even so, in this case, where
the party not legally served made a general appearance, the court was
no longer without jurisdiction. The Nonresident Motorists Act,1 4

authorizing service upon nonresidents, by necessary implication pre-
cludes service under its terms upon one who is a resident of this
State temporarily sojourning elsewhere.' 5 Under the law as it present-

7. Webb v. Wright, 103 Ga. App. 776, 120 S.E.2d 806 (1961).
8. Sternbergh v. McClure, 217 Ga. 278, 122 S.E.2d 217 (1961).
9. Willard v. City of Eatonton, 104 Ga. App. 471, 121 S.E.2d 924 (1961).

10. Wright v. Wright, 217 Ga. 511, 123 S.E.2d 557 (1962); Worley Brothers
Granite Company, Inc. v. Haskins, 105 Ga. App. 444, 124 S.E.2d 663 (1962).

11. GA. CODE ANN. §22-1508 (1933).
12. Avis, Inc. v. Graham, 217 Ga. 330, 122 S.E.2d 245 (1961).
13. Carpenter v. Forshee, 103 Ga. App. 758, 120 S.E.2d 786 (1961).
14. GA. CODE ANN. §68-8 (1957 Rev.).
15. Davis v. Holt, 105 Ga. App. 125, 123 S.E.2d 686 (1961).
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ly exists,' 6 there is no automatic dismissal for lack of service, and
the trial judge within his discretion may enter an order of dismissal
after failure to perfect service within a reasonable time. In the case
sub judice,17 dismissal after a ten year lapse was sustained. Not only
must the process be appropriate, and the service proper, but where the
petition prayed for such process requiring a defendant to answer at a
time other than the time required by law, such is defective' s and if
not amended the process issued thereon whether actually in accord-
ance with the law or in accordance with the prayer is subject to a
motion to quash in the absence of any waiver by defendant.

ACTIONS

"A cause of action is made up of two elements; namely a duty and a
breach of it.'19 The nature of an action is determined by the allega-
tions of facts and not by the prayers alone, and where the facts al-
leged show the action to be one to gain title and not simply to declare
existing title the action is one in personam. 20 An action21 by plaintiff
against the insurer of the tort-feasor was one on a policy of insurance
to recover the amount of the judgment obtained in another court
against the insured and hence is an action arising out of the contract
of insurance and not a "personal injury case." In an automobile in-
surance case 22 the mortgagee had in his favor on the policy a loss pay-
able clause providing that the insurance on the interest of the mort-
gagee should not be invalidated by any act of the mortgagor, and
under those circumstances where the insurer made payment to the
mortgagor, there remained the liability to the mortgagee and this li-
ability could be enforced by mortgagee in an action in its own name.
An action 23 will lie by a public officer to have expunged from the
record a report of a grand jury casting reflections of misconduct in
office or impunging his character where such report falls outside the
authority and jurisdiction of the grand jury, there being no present-
ment or true bill charging a specific offense.

A party may seek both legal and equitable relief in the same ac-
tion, and it is permissible to join separate and distinct causes of ac-

16. Ga. Laws 1946, pp. 761, 768, amending GA. CODE ANN. §81-201 (1956 Rev.).
17. Nelson v. Lovett, 104 Ga. App. 770, 123 S.E.2d 4 (1961).
18. Lee v. Wade, 104 Ga. App. 375, 121 S.E.2d 694 (1961).
19. Friedsam v. Sawan, Inc., 103 Ga. App. 500, 119 S.E.2d 707 (1961).
20. Sternbergh v. McClure, 217 Ga. 278, 122 S.E.2d 217 (1961).
21. First American Acceptance Corporation v. Wheat, 217 Ga. 1, 120 S.E.2d 330

(1961).
22. Citizens Finance Company v. Insurance Company of St. Louis, 105 Ga. App.

422, 124 S.E.2d 676 (1962).
23. Kelley v. Tanksley, 105 Ga. App. 65, 123 S.E.2d 462 (1961).
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tion (in this instance 24 a proceeding for annulment of marriage for
fraud and for declaration that deed was null and void) in the same
suit by separate counts, provided the causes be of a similar nature.
Where consolidation for trial of wife's alimony suit and husband's
divorce action was agreed upon in open court, then husband will not
be heard to complain of subsequent nunc pro tunc order of consolida-
tion.25 If the nature of the transaction 26 partakes partly of contract
and partly of tort, the plaintiff may waive the one and sue for the
other,27 yet where there is a breach of warranty unmixed with fraud,
the remedy is by a suit ex contractu for breach of the warranty. If
on the other hand there has been actual fraud, the party defrauded
has his election to sue on the warranty or bring an action ex delicto
for the tort. A cause of action arising ex contractu may not be joined
in the same suit with a cause of action arising ex delicto. Further-
more, where a petition is amended so as to change the cause of action
from one based on contract to one founded in tort, the amendment
should be stricken on demurrer. 28 Action by one counsel against
his co-counsel and their clients alleging conspiracy to deprive him of
compensation and lien was not a contract action, but sounded rather
in tort, even though terms of the retainer agreement and its breach
were alleged.29

Courts of law and courts of equity3O have concurrent jurisdiction
in cases based upon fraud and deceit; and where the prayers of the
petition seek only a money judgment for damages, the action is not
on behalf of defendant and neither the allegations nor the prayers in-
dicated equitable relief such action is not an "equity case" within
the meaning of the constitutional provisions relating to jurisdiction.3'
Where the petition filed in a city court failed to set out a cause of ac-
tion at law a general demurrer thereto should be sustained as it is be-
yond the jurisdiction of such court to determine whether or not a
cause of action is set out in equity. 32

24. Bryant v. Bryant, 216 Ga. 762, 119 S.E.2d 573 (1961).
25. Henley v. Henley, 217 Ga. 612, 124 S.E.2d 86 (1962).
26. Bankers Fidelity Life Insurance Company v. Harrison, 104 Ga. App. 899,

123 S.E.2d 438 (1961).
27. GA. CODE ANN. §105-105 (1956 Rev.).
28. National City Bank of Rome v. Graham, 105 Ga. App. 498, 125 S.E.2d 223

(1962).
29. Davidson v. Collier, 104 Ga. App. 546, 122 S.E.2d 465 (1961).
30. Vaughan v. Oxenborg, 105 Ga. App. 295, 124 S.E.2d 436 (1962).
31. United States Casualty Company v. Peachtree Roxboro Corp., 105 Ga. App.

532, 120 S.E.2d 161 (1961). See also Universal C.I.T. Credit Corp. v. Pritchett,
217 Ga. 52, 121 S.E.2d 17 (1961).

32. Miller v. New Amsterdam Casualty Company, 105 Ga. App. 174, 123 S.E.2d
717 (1961).
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PARTICULAR ACTIONS

An affidavit of illegality is a proper remedy3 3 by which a taxpayer
may contest the assessment and collection of the sales and use tax
upon the issuance and levy of an execution therefor. Where a tax-
payer seeks to enjoin 34 the collection of ad valorem taxes, a part of
which he admits, either expressly or impliedly, is due, he must first
pay or offer to pay the amount of the tax admitted to be due. In-
junction is available as a remedy to a resident of that portion of a
municipality where a zoning ordinance is in force to restrain a vio-
lation of the ordinance, without showing any special damages. s 5 Inter-
pleader is available as a remedy only where there exists real doubt or
danger, and where under the allegations the plaintiff is confronted
with no real risk and there is no question of law which is reasonably
debatable the petition should be denied.3 6 In the same case the court
noted that the question of double liability made by the allegations as
contrasted with double vexation for the same liability would preclude
petitioner from having a disinterested attitude, a prerequisite to inter-
pleader. In an interpleader action,3 7 where certain claims were promptly
filed and allowed as interpleader, and thereafter the court ordered
all defendants to interplead and set a cut-off date, it was error for the
court to direct the payment of funds to only those filed between the
date of the order and the cut-off date, thus excluding those who filed
their claims earlier. Specific performance 38 is not a remedy available
as a matter of right and will not be granted unless strictly equitable
and just. In order to warrant the grant of such relief the terms of the
contract must be clear, distinct and definite.

Declaratory judgment proceedings were sustained where a liability
insurer3 9 sought such as to its obligation to defend a suit filed against
its insured where there arose the question of coverage under the terms
of the policy. Also a property owner was held to be entitled to such
relief from uncertainty and insecurity with respect to the efficacy of a
certain zoning ordinance.40 The appellate courts, however, retain a
strict view of the availability of this remedy. A citizen and taxpayer
who alleged no deprivation of a personal right or any other interest

33. Blairsville Hardware & Supply Company v. Oxford, 105 Ga. App. 483, 125
S.E.2d 89 (1962).

34. Trust Investment and Development Co. v. City of Marietta, 216 Ga. 788,
119 S.E.2d 568 (1961).

35. Palmer v. Tomlinson, 217 Ga. 399, 122 S.E.2d 578 (1961).
36. Calhoun v. Lawrence, 217 Ga. 423, 122 S.E.2d 576 (1961).
37. Bennett v. Bryant, 217 Ga. 383, 122 S.E.2d 522 (1961)
38. Jackson v. Copeland, 217 Ga. 382, 122 S.E.2d 573 (1961).
39. Buffington v. New Hampshire Fire Insurance Company, 104 Ga. App. 139,

121 S.E.2d 270 (1961).
40. City of Waycross v. Boatright, 104 Ga. App. 685, 122 S.E.2d 475 (1961).
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apart from that of a member of the general public and who showed
no necessity for determination of any dispute to guide and protect
himself from uncertainty and insecurity with regard to propriety of
some future act was held not entitled to a declaratory judgment con-
cerning the constitutionality of a constitutional amendment. 41 Such
remedy is available where there is a justiciable issue and is not to be
employed to test the validity of determination having the force of
judgments reviewable (in this instance a decision by the Atlanta
Board of Censors) by certiorari. 42 Nor will a petition for declaratory
judgment be entertained where the rights of the parties have already
accrued and such adjudication is not necessary to relieve the plain-
tiffs of the risk of taking any future undirected action incident to
their rights, which action without direction would jeopardize their
interest.

4 3

Application for the writ of mandamus was not encouraged by the
decisions during the survey year. The Court of Appeals 44 has no
original jurisdiction to issue such writ to a superior court judge to
require him to perform any act except in aid of a party bringing the
case to the Court of Appeals by writ of error and hence denied man-
damus nisi to direct the judge to sign a nisi directed to the solicitor-
general requiring him to show cause why a verdict, judgment and sen-
tence against him is not illegal and void. To entitle one to man-
damus a clear legal right to have the act performed must appear, and
a member of a county board was not entitled to such writ compelling
other members to recognize him as chairman where his claim was
based on custom and not statute. 45 Nor is such a board subject to
mandamus to compel enforcement of a mere privilege46 when the grant
or refusal is discretionary with them; nor to compel further acts47

after performance of their full duty under the statute. Decisions of a
body sitting in a quasi-judicial capacity (the Merit System Council
of DeKalb County) are subject to review by certiorari and not by
mandamus. 48 A petition for certiorari 49 dismissed before the enactment
of Ga. Laws 1961, pp. 190, 193, permitting amendment, was properly
dismissed when it did not contain or have accompanying it an affidavit

41. Henderson v. Alverson, 217 Ga. 541, 123 S.E.2d 721 (1962).
42. City of Atlanta v. Lopert Pictures Corporation, 217 Ga. 432, 122 S.E.2d 916

(1961).
43. Ga. Southern & Fla. Railway Company v. State Highway Dept., 216 Ga. 812,

120 S.E.2d 122 (1961); Mendel v. Pinkard, 217 Ga. 562, 123 S.E.2d 770
(1962).

44. Belt v. Usher, 105 Ga. App. 294, 124 S.E.2d 453 (1962).
45. Aspinwall v. Harris, 217 Ga. 485, 123 S.E.2d 652 (1962).
46. Weathers v. Stith, 217 Ga. 39, 120 S.E.2d 616 (1961).
47. Askew v. Bray, 217 Ga. 622, 124 S.E.2d 70 (1962).
48. Koivu v. Balkcom, 217 Ga. 152, 121 S.E.2d 22 (1961).
49. Meadows v. City of East Point, 104 Ga. 41, 121 S.E.2d 38 (1961).
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that the petition was not filed for the purpose of delay only. This
act of 1961, was considered by the court 5° as one liberalizing the form
of pleadings and applicable to all pleadings filed after its enactment
although the action be pending theretofore so as to allow amendment
of the petition in both form and substance including supply of valid
bond by amendment. Where constitutional issues are raised for the
first time in the superior court on certiorari, 5 the superior court can-
not consider, nor the appellate court review, such constitutional ques-
tions. Where there be an intervenor in the trial of a money rule52

such intervenor takes the case as he finds it and cannot claim the
proceeds of the sale and at the same time attack the validity of that
sale. The writ of habeas corpus cannot be used as a substitute for a
writ of error or other remedial procedure to correct errors of law
of which the defendant had opportunity to avail himself.53 No ques-
tion as to irregularity can be raised by writ of habeas corpus unless it
is such as would render the judgment wholly void.

PARTIES

Where an action is begun in a state court having jurisdiction of
the subject matter and after the bar of the statute of limitations
has attached, the action is dismissed because of no jurisdiction over
the person, such action may be renewed within six months in another
court having jurisdiction of both subject matter and person.54 A suit
may not be entertained against the State without its consent,55 and this
rule may not be evaded by making an action nominally one against
the servants or agents of the State when the real claim is against the
State itself and it is the party vitally interested. All persons directly
or consequentially interested in the result of a suit in equity should be
made parties thereto and failure to name one who is an indispensable
party subjects the petition to dismissal on general demurrer. 56 In an
action denominated originally as a class action but subsequently ad-
judicated not to be such, 57 all non-operating employees who desired
would be given an opportunity to intervene in the action involving

50. Scott v. Oxford, 105 Ga. App. 301, 124 S.E.2d 420 (1962).
51. Jones v. Mayor of Athens, 105 Ga. App. 86, 123 S.E.2d 420 (1961).
52. Dixon v. General Motors Acceptance Corporation, 105 Ga. App. 413, 124

S.E.2d 660 (1962).
53. Smith v. Balkcom, 217 Ga. 51, 120 S.E.2d 617 (1961).
54. United States Casualty Company v. American Oil Company, 104 Ga. App.

209, 121 S.E.2d 328 (1961).
55. Peters v. Boggs, 217 Ga. 471, 123 S.E.2d 258 (1961).
56. Oliver v. Oliver, 216 Ga. 757, 119 S.E.2d 348 (1961); Dye v. Ghann, 216 Ga.

743, 119 S.E.2d 700 (1961); Gray v. Georgia Development Enterprises, Inc.,
217 Ga. 561, 123 S.E.2d 753 (1962).

57. International Association of Machinists v. Street, 217 Ga. 351, 122 S.E.2d
220, rev'd, 367 U.S. 740, 81 S.Ct. 1784, 6 L.Ed.2d 1141 (1961).
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the right of the union to use members' exacted funds to support po-
litical causes which they opposed. Action for specific performance
of a contract to convey realty to which the owner of an undivided
half interest therein was not a party could not be maintained,58 and
in a suit to cancel a deed the grantor is an indispensable party. In an
ejectment suit, in the fictitious form, where the sole lessor is shown
to be dead at the time of trial, the only recovery that can be had is for
costs where his personal representative is not a party to the action. 59

Production and probate of the will of the decedent, who supposedly
had died intestate, served as revocation of letters of administration
except as to such part of the estate as had been fully administered, and
the administrator unless otherwise interested in the administration of
the estate would not be a proper party to file a caveat to an applica-
tion for letters of administration with the will annexed. 60 Either the
bailor or the bailee, except in the case of a gratuitous bailment, may
maintain an action against a stranger to recover damages to the bailed
property,61 and if the action is brought by the bailee he may recover
the full damages and hold the balance beyond his special interest for
the bailor. Under an act of 1959,62 an action or suit may now be
maintained by and in the name of an unincorporated organization or
association. 63 On appeal by writ of error from the overruling of a
motion for new trial, 64 persons named in the original petition as de-
fendants but who were not adjudged by the special master to have
any interest in the property were not necessary parties to the jury trial
on the issue of the value of the property taken, nor are they necessary
parties on appeal. One who is not a party to a written contract where-
by title to personal property is retained in the seller as security for the
balance of the purchase money, who is not named as payee in the
notes made for the deferred payments, and who has no written assign-
ment of the contract or notes, cannot foreclose the contract in his
own name as holder and owner thereof,65 nor will parol evidence be
received to vary and contradict the terms of the contract.

58. Morgan v. Maddox, 216 Ga. 816, 120 S.E.2d 183 (1961); North American
Acceptance Corporation v. Ramey, 217 Ga. 476, 123 S.E.2d 253 (1961).

59. Sirmans v. Banks, 217 Ga. 64, 121 S.E.2d 137 (1961).
60. Crow v. Whitfield, 105 Ga. App. 436, 124 S.E.2d 648 (1962).
61. Southern Bonded Warehouse Company v. Roadway Express, Inc., 104 Ga.

App. 458, 122 S.E.2d 147 (1961).
62. Ga. Laws 1959, pp. 44-45; GA. CODE ANN. §3-117 (1962 Rev.).
63. Bethel Farm Bureau v. Anderson, 217 Ga. 529, 123 S.E.2d 754 (1962).
64. State Highway Department v. Stewart, 104 Ga. App. 178, 121 S.E.2d 278

(1961).
65. Kunz v. Custer, 103 Ga. App. 593, 120 S.E.2d 186 (1961).
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PLEADINGS

THE PETITION

It has long and frequently been said in 'Georgia that on general
demurrer the petition must be most strongly construed against the
plaintiff and if, when so construed, it fails to state a cause of action,
it should be dismissed.66 In applying this principle, allegations which
are ambiguous, in the alternative and equivocal will be construed
against the plaintiff.67 Even in construing the petition most strongly
against the pleader, however, the allegations must be read as a whole
and given their natural intendment, and a strained and unreasonable
construction cannot be placed on an allegation 68 in testing its suf-
ficiency as against a demurrer. A petition that sets forth a cause of
action need not anticipate nor negative a defense," 0 but where the pe-
tition does set out an anticipated defense then such must be effectively
avoided.70 A plaintiff is not required to plead evidentiary matter,71

and an allegation in a broker's suit for realty commission that the
broker was "duly licensed" without more was sufficient compliance72

with the statute prohibiting enforcement of such a claim by an un-
licensed broker. Where the statute requires that the pleading be drawn
"in orderly and distinct paragraphs, numbered consecutively" what
would be an orderly paragraph must be left largely to the discretion
of the trial judge,7 3 and striking a petition comprised of ten un-
numbered paragraphs extending over three pages and containing long
recitations of alleged facts appeared proper. Where there is a conflict
in a petition between a general and a specific allegation,74 the specific
charge will control where the inference to be drawn from the specific
accusation is against the pleader. It is not objectionable to plead a
conclusion provided such conclusion is supported by other factual

66. Watson v. Citizens & Southern Bank, 103 Ga. App. 535, 120 S.E.2d 62 (1961);
King v. Davison-Paxon Company, 104 Ga. App. 822, 123 S.E.2d 269 (1961).

67. Setzers Super Stores of Georgia, Inc. v. Higgins, 217 Ga. 153, 121 S.E.2d 305
(1961); Curl v. Cherry, 105 Ga. App. 239, 124 S.E.2d 289 (1962).

68. Southern Bonded Warehouse Company v. Roadway Express, Inc., 104 Ga.
App. 458, 122 S.E.2d 147 (1961); Friedsam v. Safwan, Inc., 103 Ga. App.
500, 116 S.E.2d 707 (1961); Burke v. Life Insurance Company of Ga., 104
Ga. App. 865, 123 S.E.2d 426 (1961).

69. Taylor v. Taylor, 217 Ga. 20, 120 S.E.2d 874 (1961); Redding v. Sinclair
Refining Company, 105 Ga. App. 375, 124 S.E.2d 688 (1962).

70. Wright v. Legg, 103 Ga. App. 474, 119 S.E.2d 592 (1961); Thyer Manufac-
turing Corporation v. Drake, 217 Ga. 114, 121 S.E.2d 136 (1961).

71. Hewitt v. Malone, 105 Ga. App. 281, 124 S.E.2d 501 (1962).
72. Nussbaum v. Shaffer, 105 Ga. App. 430, 124 S.E.2d 658 (1962).
73. Mobley v. General Motors Acceptance Corporation, 103 Ga. App. 584, 119

S.E.2d 804 (1961).
74. National City Bank of Rome v. Graham, 105 Ga. App. 498, 125 S.E.2d 223

(1962).
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allegations. 75 Facts pleaded which are introductory to the substance
of the complaint and which merely serve to show the history of the
case or surrounding circumstances and circumstances where the cause
of action arose are allegations of inducement and do not require the
particularity in pleading as do other essential averments setting out the
essence of the cause of action. 76 The motive with which one acts in a
particular situation is a fact which may be alleged directly, 77 and it is
unnecessary to allege other facts in support of such general allegation.
A plaintiff is not required to allege in his petition information which
is peculiarly within the knowledge of the defendant.78 A petition for
declaratory judgment which alleges that the defendants who own the
mineral rights of a tract of land propose to encroach upon plaintiff's
right to the surface of the land was fatally defective in failing to al-
lege that such actions were not necessary in the mineral owner's
legal and proper mining operation.7 9 Strict technical pleadings are
not required in a habeas corpus proceeding between rival contestants
for a custody of a child.80

AMENDMENTS

While parties to a case have broad rights of amendment, the addi-
tion of a new and distinct cause of action is expressly prohibited, but
no new and distinct cause of action is added to a petition by an
amendment which contains additional matter descriptive of the same
wrong pleaded in the original petition and which does not plead any
other or different wrong.8 ' An amendment setting out a theory of re-
covery different from and inconsistent with the original theory should
be stricken.8 2 Under the terms of GA. CODE ANN. §81-1204 (1956
Rev.) the bond filed with a counter-affidavit to a dispossessory pro-
ceeding is amendable,8 3 and the general rule that prior to judg-
ment a suit misnaming the defendant can be amended to correct
the misnomer is applicable to permit an amendment correcting the

75. Cramer v. Cramer, 217 Ga. 414, 122 S.E.2d 729 (1961).
76. Georgia, Ashburn, Sylvester & Camilla Railway Co. v. Rutherford, 104 Ga.

App. 41, 121 S.E.2d 159 (1961); Etheridge Motors, Inc. v. Haynie, 103 Ga.
App. 676, 120 S.E.2d 317 (1961); Wright v. Lail, 105 Ga. App. 261, 124
S.E.2d 487 (1962).

77. Universal C.I.T. Credit Corporation v. Smith, 104 Ga. App. 323, 121 S.E.2d
711 (1961).

78. Barrow v. Georgia Lightweight Aggregate Co., 103 Ga. App. 704, 120 S.E.2d
636 (1961); McEntyre v. Clack, 104 Ga. App. 646, 122 S.E.2d 595 (1961).

79. Haughey v. Champion Paper & Fibre Company, 103 Ga. App. 439, 119
S.E.2d 705 (1961).

80. Singleton v. Singleton, 216 Ga. 790, 119 S.E.2d 558 (1961).
81. Spielberg v. McEntire, 105 Ga. App. 545, 125 S.E.2d 134 (1962).
82. Thornton v. Stewart, 104 Ga. App. 6, 120 S.E.2d 899 (1961).
83. Reeves v. Reeves, 105 Ga. App. 333, 124 S.E.2d 671 (1962).
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name of a garnishee in a garnishment proceeding.8 4 The proffered
amendment to be allowable must be germane, and if it be so may
be received after the evidence has closed and the court's charge de-
livered.8 5 Where a trial judge sustains a special demurrer and allows
a time limitation within which an amendment may be filed, he would
still have authority to allow amendment after the expiration of the
time limitation and, a fortiori, he would still have authority to allow
amendment where no time limitation was interposed and where no
provision calling for automatic dismissal was included in the order.8 6

After a general demurrer has been sustained by the trial judge and
such order affirmed by the appellate court it is too late to amend
even before the remittitur has been made the judgment of the trial
court.8 7 Where, on the other hand, the judgment of the trial court
overruling a general demurrer is reversed by the appellate court, the
plaintiff may amend his petition before it is finally dismissed by an
order making the judgment of the appellate court the judgment of the
trial court.88 An action at law on an implied contract may be con-
verted into an equity case within the exclusive jurisdiction of the
Supreme Court where the defendant by amendment to his plea and
answer sought reformation or rescission of the contract.89

DEMURRERS

On general demurrer the pleading demurred to as already noted 9O
is construed against the pleader, but allegations of ultimate fact and
alternative allegations while possibly vulnerable to special demurrer
must, on general demurrer, be taken as true.91 A general demurrer
goes to the whole pleading to which it is addressed, and should be
overruled if any part thereof is good in substance92 or a right of re-
covery is set forth in any amount.93 The question of the pleading of

84. Smith v. Hartrampf, 105 Ga. App. 40, 123 S.E.2d 417 (1961).
85. Newsome v. Dunn, 103 Ga. App. 656, 120 S.E.2d 205 (1961).
86. Stan-Rich Company v. Schneider, 105 Ga. App. 6, 123 S.E.2d 166 (1961).
87. Duvall v. Cox, 217 Ga. 488, 123 S.E.2d 546 (1962); Jenkins v. Gordy, 105

Ga. App. 255, 124 S.E.2d 303 (1962).
88. Sammons v. Tingle, 216 Ga. 814, 120 S.E.2d 124 (1961); Mallin v. Spickard,

105 Ga. App. 561, 125 S.E.2d 93 (1962).
89. Dixie Belle Mills, Inc. v. Specialty Machine Company, 103 Ga. App. 478, 120

S.E.2d 54 (1961).
90. Note 61, supra.
91. Tull v. Fulton National Bank of Atlanta, 104 Ga. App. 255, 121 S.E.2d 508

(1961) ; Hillinghorst v. Heart of Atlanta Motel, Inc., 104 Ga. App. 731,
122 S.E.2d 751 (1961).

92. Southern Bonded Warehouse Company v. Roadway Express, Inc., 104 Ga.
App. 458, 122 S.E.2d 147 (1961); Bethel Farm Bureau v. Anderson, 217 Ga.
529, 123 S.E.2d 754 (1962) ; Carroll v. Johnson, 105 Ga. App. 541, 125 S.E.2d
91 (1962) ; Griffith v. Newman, 217 Ga. 528, 123 S.E.2d 723 (1962).

93. Burke v. Life Insurance Company of Georgia, 104 Ga. App. 865, 123 S.E.2d
426 (1961).
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the proper measure of damages may not be raised by general demur-
rer.94 in consideration of the general demurrer to a petition the
court may look only to the petition and attached exhibits and may
not consider extraneous matters even by agreement of counsel. 95 The
sufficiency of a petition depends upon the facts pleaded therein, not
the prayer for relief.96 Where the petition is ambiguous or couched in
alternative expressions, on demurrer it will be given that construction
which is most unfavorable to the pleader; and while generally objec-
tion thereto must be raised by special demurrer, if it is too uncertain
and too vague to support any recovery at all, or if the allegations are
inconsistent and repugnant to one another, it may properly be dis-
missed on general demurrer. 97 Upon consideration on demurrer the
court may not make inferences as to particulars from allegations strick-
en nor by giving a strained construction. 98 An oral motion to strike
the answer in the nature of a general demurrer is properly sustained
where the pleadings affirmatively show that the defense relied upon
has been negatived by a subsequent deed between the parties. 99 Ab-
sence of jurisdiction appearing on the face of the petition subjects the
petition to general demurrer. 100 In an action to recover a sum of
money allegedly due, where the petition failed to allege that the
sum was past due at the time of filing, the petition was subject to
general demurrer.101

Where a suit is prematurely brought objection may be made by
special demurrer if the defect appears on the face of the petition, or
if not, by plea in abatement or motion for nonsuit at the proper time,
but such is not a matter for general demurrer. 10 2 A demurrer, being
a critic, must itself be free from imperfection, and this is particularly
true of a special demurrer which must point out clearly and specifical-
ly the alleged imperfection in the pleading attacked by it. Accord-
ingly, a demurrer which merely recites that a paragraph of the pe-
tition is vague, indefinite and uncertain is itself so vague, indefinite
and uncertain as to present no question for decision by the court, and

94. Southern Bonded Warehouse Company v. Roadway Express, Inc., 104 Ga.
App. 458, 122 S.E.2d 147 (1961).

95. Burke v. Life Insurance Company of Georgia, 104 Ga. App. 865, 123 S.E.2d
426 (1961).

96. Mitchell v. City of Atlanta, 217 Ga. 202, 121 S.E.2d 764 (1961).
97. Kelly v. Georgia Casualty & Surety Company, 104 Ga. App. 167, 121 S.E.2d

313 (1961); McEntyre v. Clack, 104 Ga. App. 646, 122 S.E.2d 595 (1961).
98. G. & R. Waterproofing Company v. Brogdon, 104 Ga. App. 112, 121 S.E.2d

77 (1961).
99. Postell v. Hearn, 104 Ga. App. 765, 123 S.E.2d 13 (1961).

100. North American Acceptance Corporation v. Ramey, 217 Ga. 476, 123 S.E.2d
253 (1961).

101. Jones v. Peters, 104 Ga. App. 588, 122 S.E.2d 458 (1961).
102. Brandwein v. Greenfield, 104 Ga. App. 608, 122 S.E.2d 316 (1961) ; Richmond

County v. Sibert, 105 Ga. App. 581, 125 S.E.2d 129 (1962).
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a demurrer on the ground that allegations are irrelevant and conclu-
sions of the pleader but does not set forth how or wherein such al-
legations are thus deficient is too incomplete to invoke a decision by
the court.10 3 Special demurrers not filed at the first opportunity come
too late to be considered by the court. 04 Factitious and unreasonable
demands by special demurrer are not encouraged, and this is par-
ticularly true where the facts called for are within the knowledge of
the demurrant. Accordingly, allegations in a petition, (a) that the
defendant had knowledge of certain facts and, (b) that the plaintiff
was in the exercise of ordinary care, are not subject to special de-
murrer unless other facts pleaded negative such averments. 10 5 A de-
murrer that the petition failed to make proper parties must point out
who are proper parties to the action as a demurrer pointing out an
omission must show why the fact admitted is material. 10 6 Where
damage was alleged to separate and distinct items of personal pro-
perty, defendant is entitled to have the amount claimed in a lump
sum itemized. 07 Duplicity in a petition is vulnerable to an attack
by special demurrer but where no such attack is made the defect in
form is waived. 08 Conclusions of the pleader unsupported by factual
allegations, and matter not germane to the cause of action, prejudicial
to the adversary party, should be stricken on special demurrer. 10 9

Multifariousness also is subject to special demurrer."10 The motion to
delete or to purge which is without express statutory authority has
been recognized by case authority, but such a motion is analagous to
the special demurrer and if not timely filed the right is lost."'

The overruling of demurrers unexcepted to establishes the law of
the case." 2 If, however, on the trial of the case, evidence is properly
admitted showing the applicability of foreign decisional law which

103. Brown v. Douglas, 104 Ga. App. 769, 122 S.E.2d 747 (1961); Spielberg v.
McEntire, 105 Ga. App. 545, 125 S.E.2d 134 (1962).

104. White v. Borders, 104 Ga. App. 746, 123 S.E.2d 170 (1961); Spielberg v.
McEntire, 105 Ga. App. 545, 125 S.E.2d 134 (1962); Maxwell v. Hollis Ad-
ministratrix, 105 Ga. App. 475, 124 S.E.2d 915 (1962).

105. Etheridge Motors, Inc. v. Haynie, 103 Ga. App. 676, 120 S.E.2d 317 (1961).
106. Taylor v. Taylor, 217 Ga. 20, 120 S.E.2d 874 (1961).
107. Hudgins & Company, Inc. v. Southland Ice Company, 104 Ga. App. 150,

121 S.E.2d 193 (1961).
108. Sealtest Southern Dairies Division v. Evans, 103 Ga. App. 835, 120 S.E.2d

887 (1961); King Sales Company v. McKey, 104 Ga. App. 63, 121 S.E.2d
48 (1961) ; Burnam v. Wilkerson, 217 Ga. 657, 124 S.E.2d 389 (1962).

109. Reynolds v. Reynolds, 217 Ga. 234, 123 S.E.2d 115 (1961).
110. Oxford Chemical Corp. v. Detrex Chemical Industries, Inc., 217 Ga. 126,

121 S.E.2d 130 (1961).
111. Norman v. Norman, 103 Ga. App. 626, 120 S.E.2d 42 (1961).
112. McDougal v. Johnson, Administrator, 104 Ga. App. 233, 121 S.E.2d 417

(1961); Keel v. Anderson, 217 Ga. App. 205, 121 S.E.2d 505 (1961); Glover
v. State, 217 Ga. 401, 122 S.E.2d 744 (1961); Wildwood Construction Com-
pany v. Cadranel, 104 Ga. App. 697, 122 S.E.2d 758 (1961).
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could not be before the court on demurrer, such law became binding
on the court.113 Where demurrers are erroneously sustained 1 4 or er-
roneously overruled" 5 further proceedings are nugatory. Dismissal of
a suit on special demurrer addressed to the form of the petition which
does not extend to the merits of the alleged cause of action is not a
bar to a subsequent suit, and this is true of an oral motion to dismiss
palpably so addressed even though the trial judge recites of the mo-
tion that it is " .. . in the nature of a general demurrer."'116 A judg-
ment on demurrers to each count of a two count petition which is
palpably self-contradictory must be reversed.1 7 A demurrer to the
original petition does not cover the petition after it has been materially
amended. If the demurrer is still relied upon it should be renewed or
insisted upon after the amendment has been allowed, and the fact that
the trial judge in ruling on the demurrer considered it as covering
the amended petition is immaterial as failure to renew a demurrer
after such material amendment will be treated as abandonment of
the demurrer." 8 However, such renewal of the demurrer may be done
orally as well as in writing.119

PLEAS, THE ANSWER AND CROSS-ACTIONS

Any pleading including a defensive plea must allege ultimate facts
relied upon to allege a cause of action or a defense, as the case may
be, and facts essential thereto should be pleaded positively not hypo-
thetically. A plea that the defendant "is advised" that there are
clouds on plaintiff's title to the property is not a positive allegation
that there are clouds on such title and, accordingly, such allegation
is insufficient to raise a defense based upon the contention that plain-
tiff was unable to give good and marketable title.120 While under the
statute costs of an action must be paid as a condition precedent to the
renewal of such action in a second suit, the question of compliance
with that requirement cannot be raised by demurrer unless failure of
compliance appears from the statements of the new petition itself,
but the point not appearing from the petition must be raised by plea

113. Hamby v. Hamby, 103 Ga. App. 826, 121 S.E.2d 169 (1961).
114. Campbell v. Benton, 217 Ga. 368, 122 S.E.2d 223 (1961).
115. Setzers Super Stores of Georgia, Inc. v. Higgins, 104 Ga. App. 116, 121 S.E.2d

305 (1961); American National Bank & Trust Company v. Davis, 104 Ga.
App. 586, 122 S.E.2d 477 (1961).

116. Keith v. Darby, 104 Ga. App. 624, 122 S.E.2d 463 (1961).
117. Sweat v. Jones, 217 Ga. 487, 123 S.E.2d 550 (1962).
118. Deich v. American Discount Company, 104 Ga. App. 308, 121 S.E.2d 702

(1961); Mid-State Homes Investment Corporation v. Wiggins, 217 Ga. 372,
122 S.E.2d 106 (1961); Williams v. Hudgens, 217 Ga. 706, 124 S.E.2d 746
(1962).

119. National Surety Corporation v. Hunt, 105 Ga. App. 101, 123 S.E.2d 558
(1961).

120. Keel v. Anderson, 104 Ga. App. 296, 121 S.E.2d 505 (1961).
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in abatement. 121 A defendant in one action cannot decline to litigate
in such action since he is bound to set up all defenses therein legal
or equitable and then proceed to bring another action setting forth as
grounds for recovery matters that should be pleaded in the first ac-
tion. Such a second suit is subject to a plea in abatement. 122 This is
true even though the plaintiff in the first action be a minor suing in
his own name without a guardian ad litem.123 Where such a plea on
the basis of pendency of another suit involves factual considerations,
then it is error for the trial judge to control the case on the pleadings
alone even where submitted to him by counsel under the erroneous im-
pression that questions of law only were involved. 124 A plea of pay-
ment which fails to allege with reasonable certainty when, how and to
whom payment was made is insufficient and, unless amended, should
be stricken upon demurrer timely filed specifically pointing out these
defects. 125 In order for a party to show valid grounds for the sustain-
ing of a plea of res judicata on the basis of a prior suit there are
three prerequisites to which the situation must conform, viz: (1)
identity of the parties, (2) identity of the cause of action, and (3)
adjudication by a court of competent jurisdiction. All of these ele-
ments must concur. 126

A cross-action setting up matters germane to the allegations of the
original petition or pleading, asking affirmative relief, will not fall or
be dismissed by the dismissal of the original pleading on demurrer, or
by voluntary dismissal, or by amendment striking the allegations and
prayers of the original petition or pleading which made the cross-
action gennane. 12 7 A claim ex delicto may not be asserted as a de-
fense and counterclaim to an action ex contractu, 128 nor vice versa, 129

both, of course, in the absence of circumstances sufficient to give rise
to equitable relief. Furthermore in a suit by an individual plaintiff
on an unpaid note executed by the defendant, such defendant cannot
set off a claim allegedly due the defendant by a partnership of which

121. United States Casualty Company v. American Oil Company, 104 Ga. App.
209, 121 S.E.2d 328 (1961).

122. Gay v. Crockett, 217 Ga. 288, 122 S.E.2d 241 (1961).
123. Lowry v. Smith, 103 Ga. App. 601, 120 S.E.2d 47 (1961).
124. Pattillo v. Atlanta ge West Point Railroad Company, 216 Ga. 806, 120 S.E.2d

176 (1961).
125. Wilson v. Tumlin, 103 Ga. App. 654, 120 S.E.2d 196 (1961).
126. Lewis v. Price, 104 Ga. App. 473, 122 S.E.2d 129 (1961); Maxwell v. Hollins,

105 Ga. App. 475, 124 S.E.2d 915 (1962).
127. Wilson v. City of Atlanta, 103 Ga. App. 820, 120 S.E.2d 633 (1961).
128. Georgia Machinery Company, Inc. v. Auburn Machine Works, Inc., 103 Ga.

App. 574, 120 S.E.2d 28 (1961).
129. Wilkes v. Sheppard, 104 Ga. App. 710, 122 S.E.2d 534 (1961).
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the plaintiff is a member, 130 again in the absence of special circum
stances which would authorize an equitable set-off.

DISCOVERY AND PRE-TRIAL

Though perhaps belatedly, during the past decade Georgia, through
a series of legislative enactments, has made substantial progress in the
field of discovery and pre-trial. As trial counsel better acquaint them-
selves with the advantages of these procedures the case load in this
area will doubtless increase substantially. As indicated by the writer
of an earlier treatment of this field 131 our statutes largely follow the
federal statutes and for that reason the decisions of the federal courts
will be of substantial value in interpreting the various provisions of
the Georgia statutes. During the survey year now under review there
were relatively few decisions, but the cases are of particular impor-
tance to the extent that they furnish early and basic interpretations
and constructions.

The Court of Appeals, 132 in giving to the 1959 Discovery Act 133 a
liberal interpretation, followed the leading federal case' 3 4 on the point
involved and sustained the trial court in holding that:

. . . a party himself may be required on proper interroga-
tories to disclose the names of his witnesses, or of all persons
whom he may know to have knowledge concerning the event
of the litigation, and the substance of what he may have
learned from them as to their own knowledge of the matter;
but his counsel will not ordinarily be required to disclose
written statements that he may have taken from witnesses, or
to disclose what facts he may have obtained in his interviews
with them, those matters being a part of his 'work pro-
duct."135

To that extent the Court of Appeals was in accord with the federal
Circuit Court of Appeals in the Hickman case.'3 6 On review of the
Hickman case by the United States Supreme Court that Court did
not go along entirely with the Circuit Court in excluding the "work
product" of the lawyer, but held that disclosure of such would not be
required in the absence of a showing of the necessity therefor. Simi-

130. Kennedy v. Schultz, 105 Ga. App. 522, 125 S.E.2d 87 (1962).
131. Hall, Practice and Procedure, 11 MERCER L. REV. 120, 129 (1959).
132. Setzers Super Stores of Georgia, Inc. v. Higgins, 104 Ga. App. 116, 121 S.E2d

305 (1961).
133. Ga. Laws 1959, pp. 425, 437; GA. CODE ANN. §§38-2101 - 2112 (1961 Supp).
134. Hickman v. Taylor, 329 U.S. 495, 67 S.Ct. 385, 91 L.Ed. 451 (1947).
135. 104 Ga. App. 116, 121 S.E.2d 305, 307 (1961).
136. Hickman v. Taylor, 153 F.2d 212 (2nd cir. 1945).
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larly, in the instant case, the Court of Appeals, in sustaining the
ruling of the trial court, pointed out that the information sought was
readily available and could be properly obtained by the taking of
depositions of the witnesses involved.

Certainly the most significant case in this area was a decision by the
Supreme Court in a divorce and alimony case. 13 7 There were other
points involved in the case concerning practice and procedure and
the case is mentioned in this article as authority for several proposi-
tions, but the matter in the case presently of the most importance has
to do with depositions, discovery and pre-trial. The extensive and
well considered opinion was written by Mr. Presiding Justice Head,
and there was an equally well considered dissent by Mr. Justice Grice,
concurred in by Mr. Justice Mobley.

In the trial court the judge signed an ex parte order directing a
pre-trial conference and quashing and vacating a pending subpoena
and notice for the taking of the plaintiff's testimony by deposition.
The court in the majority opinion held:

The extract from the order of the court herein quoted, on the
application of counsel for the plaintiff for pretrial confer-
ence, is clearly error. The act of 1953 (Ga. L. 1953,) Jan.-Feb.
Sess., p. 269, Code Ann. §§81-1013, 81-1014, which appears to
be the same rule 16 of the Federal Rules of Civil Procedure
(28 U.S.C.A., Rule 16, pp. 591, 592), does not, directly, or

by inference, confer upon the judge of the superior court any
power to vacate, modify, or set aside valid proceedings pend-
ing in the cause in which such pre-trial conference is set by
the court. Rule 16 of the Federal Rules was adopted to en-
able the court, by agreement and admission of the parties,
to procure a speedy trial on simplified issues. Nichols v.
Sanborn Co., 24 F. Supp. 908; Geopulos v. Mandes, 35 F.
Supp. 276; Berger v. Brannan, 172 F.2d 241.

By an act of the 'General Assembly approved March 25,
1959 (Ga. L. 1959, p. 425), entitled, 'Practice and Pro-
cedure- Depositions and Discovery,' the General Assembly
repealed Code Chapter 38-14, relating to the perpetuation of
testimony, and Chapters 38-21, 38-22, 38-23, and 38-25, re-
lating to depositions and interrogatories; and enacted the
pretrial deposition-discovery Rules 26, 27, 28, 29, 30, 31, 32,
33, 34, 35 and 37 of the Federal Rules of Civil Procedure
(28 U.S.C.A., Rules 26 through 35, and 37).

Section 38-2101 of the new Georgia rules provides that: 'Any
party may take the testimony of any person, including a
party by deposition upon oral examination or written inter-

137. Reynolds v. Reynolds, 217 Ga. 234, 123 S.E.2d 115 (1961).
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rogatories for the purpose of discovery or for use as evidence
in the action or for both purposes.' It is further provided in
this section that after commencement of the action the depo-
sition may be taken without leave of the court, where the
action has been pending for more than 20 days.

Section 38-2105 (b) provides that after notice is served for
the taking of a deposition or oral examination, upon motion
seasonably made by any party or the person to be examined,
and upon notice and good cause shown, the court in which
the action is pending may make an order that the depositions
shall not be taken. The court's order in the present case
was entered without motion seasonably made, without notice,
was without any cause shown by the plaintiff or his coun-
sel, and was an unauthorized order prejudicial to the pre-
paration of the defendant's defense and response praying
or alimony.138

This order complained of was considered in the dissenting opinion
as an order which merely suspended, continued and held in abeyance
the taking of the testimony, and well within the authority of the
trial judge.

The trial judge further entered an order quashing the defendant's
notice to produce certain books, papers and documents. Without dis-
sent on this point the court held:

Code Ann. §38-2109 provides that the court in which an ac-
tion is pending may 'order any party to produce and permit
the inspection and copying of photographing by or on be-
half of the moving party, of any designated documents, papers,
books, accounts, letters . . . not privileged [italics ours],
which constitute or contain evidence relating to any of the
matters' permitted by §38-2101 (b). In §38-2101 (b) it is pro-
vided that the deponent may be examined regarding any
matter 'not privileged,' including the existence, description,
nature, etc., of books, documents, or other tangible things,
and this section recites that it is not ground for objection that
the testimony will be inadmissible, if the testimony sought
appears reasonably calculated to lead to the discovery of ad-
missible evidence.

The objections urged against the production of the docu-
ments and items set out did not show, or tend to show, that
any of the items were privileged, or that they would not
reasonably be calculated to lead to the discovery of admissible
evidence on several of the issues in the cause, . . . The
court erred in denying to the defendant and her counsel the

138. Id. at 238, 123 S.E.2d at 115.
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right of examination of the items listed in her notice to
produce.'

3 9

The third matter of this general type treated by the court was
described as follows:

3. By a 'judgment of the court' entered on January 29, 1960,
it was provided in part: 'The plaintiff, Richard J. Reynolds,
is not required to leave his home on Sapelo Island, Georgia,
and go to Darien, Georgia, or elsewhere, either as a party
or as a witness in this case, for the purpose of being ex-
amined or cross-examined. . . . That it is the judgment of this
court that the testimony of the said Richard J. Reynolds,
either as a party or as a witness in this case, may be taken
by the preparation and submission of written interrogatories,
under the following terms, conditions and provisions, to
wit: . . . ' Then follows the procedure for the taking of
the testimony of the plaintiff, Richard J. Reynolds, by written
interrogatories.

140

The objections of the defendant to this interrogatory procedure
were overruled. In reversing the trial court it was held in the ma-
jority opinion:

. . . the General Assembly of Georgia by an act approved
March 25, 1959 (Ga. L. 1959, p. 425) repealed Chapters
38-14, 38-21, 38-22, 38-23, and 38-25 of the Code, and enacted
in lieu thereof Federal Rules of Civil Procedure 26 through
35, inclusive, and Rule 37, the new act to be known as Chapter
38-21 of the Code. Section 38-2101 (a) of the new act pro-
vides in part: 'When depositions may be taken. Any party
may take the testimony of any person, including a party,
by deposition upon oral examination or written interroga-
tories for the purpose of discovery or for use as evidence
in the action or for both purposes.' Section 38-2101 (d)
provides: 'Use of depositions. At the trial or upon the hear-
ing of a motion or an interlocutory proceeding, any part or
all of a deposition, so far as admissible under the rules of
evidence, may be used against any party who was present or
represented at the taking of the deposition or who had due
notice thereof, in accordance with any one of the follQwing
provisions: . . . (Italics ours.). Section (3) of subsection
(d) provides in part: 'The deposition of a witness, whether
or not a party, taken upon written interrogatories, may be
used by any party for any purpose if the court finds: . . . '
Then follow six conditions upon which the deposition may
be used.

139. Id. at 240, 123 S.E.2d at 124.
140. Id. at 241,123 S.E.2d at 125.
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The 1959 act has not been construed by this court ... 141

In the present case the defendant objected to the plaintiff
taking his own deposition by written interrogatories, and
sought to cross-examine him upon oral cross-examination.
The deposition-interrogatory procedure outlined in §38-2101
of the 1959 act clearly contemplates that such deposition, if
admissible in evidence, would be admissible only 'against
any party who was present or represented at the taking of
the deposition or who had due notice thereof,' the purpose
of notice being to afford the opposing party the opportunity
to be present or be represented by counsel when the testi-
mony is taken before the officer appointed by the court. In
§38-2105 (b) it is provided that after notice is served for the
taking of a deposition by oral examination, the court in
which the action is pending may order that the deposition
not be taken, or that it be taken at some place other than
that designated in the notice, or that it may be taken only
on written interrogatories, 'or that the examination shall be
held with no one present except the parties to the action and
their officers or counsel.' (Italics ours.) It is clear from this
provision, in connection with other provisions of the dis-
covery mechanism of the adopted Federal Rules, that when
a deposition is taken upon written interrogatories, the op-
posing party or his counsel have the right to be present. The
exclusion of the defendant and her counsel from the taking
of the deposition of the plaintiff on written interrogatories
would void the procedure if otherwise valid . .. 142

Federal Rule 31 (Code Ann. Supp. §38-2106 (a)) provides
in part: 'Serving interrogatories; notice. A party desiring to
take the deposition of any person upon written interroga-
tories shall serve them upon every other party [etc.]' This
provision of §38-2106 referring to 'any person' is limited to
any person other than the party seeking discovery, for the rea-
son that under the pretrial deposition-discovery mechanism
established by Rules 26 through- 37, the sole definite pro-
vision contained therein for a plaintiff to take his own testi-
mony is to be found in Rule 27 (§38-2102), entitled, 'Depo-
sitions before action or pending appeal.' This rule provides
for the taking of the testimony of a person who expects to be
a party in an action in a court in the United States, or after
an appeal from a judgment, provided the time for appeal
has not passed. If it had been desired to extend to a party
the right to take his own testimony under the deposition-
discovery mechanism of the Federal Rules of Civil Pro-
cedure, the proper place to incorporate such provision would
have been in Rule 33 (Code Ann. Supp. §38-2108), entitled,
'Interrogatories to parties,' Rule 33 (§38-2108), however,

141. Id. at 242, 123 S.E.2d at 125.
142. Id. at 244, 123 S.E.2d at 126.
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limits the right to take written interrogatories in the fol-
lowing language: 'Any party may serve upon any adverse party
written interrogatories to be answered by the party served
[etc.]' The heading or title of Rule 33, 'Interrogatories to
parties,' is broad enough to incorporate a provision for a
plaintiff or a defendant to take his own testimony by written
interrogatories. The rule as promulgated limits the taking of
such interrogatories to service on an adverse party and to be
answered by the party served.

Both Rule 31 and Rule 33 (Code Ann. Supp. §§38-2106,
38-2108) have been construed as being applicable to dis-
covery from an adverse party.

The intent and purpose of the discovery procedure of the
Federal Rules of Civil Procedure were clearly stated by the
Supreme Court of the United States in Hickman v. Taylor,
329 U.S. 495, 500 (67 S.C. 385, 91 L.E. 451) wherein it is
stated in part: 'The pre-trial deposition-discovery mechanism
established by Rules 26 to 37 is one of the most significant
innovations of the Federal Rules of Civil Procedure. Under
the prior federal practice, the pre-trial functions of notice-
giving, issue-formulation and fact-revelation were performed
primarily and inadequately by the pleadings. Inquiry into
the issues and the facts before trial was narrowly confined
and was often cumbersome in method. The new rules, how-
ever, restrict the pleadings to the task of general notice-giving
and invest the deposition-discovery process with a vital role
in the preparation for trial. The various instruments of
discovery now serve (1) as a device, along with the pre-trial
hearing under Rule 16, to narrow and clarify the basic is-
sues between the parties, and (2) as a device for ascertaining
the facts, or information as to the existence or whereabouts
of facts, relative to those issues .... The deposition-discovery
procedure simply advances the stage at which the disclosure
can be compelled from the time of trial to the period pre-
ceding it, thus reducing the possibility of surprise.'

The discovery procedure of the Federal Rules (26 through
37), adopted by the 1959 act of the 'General Assembly (Code
Ann. Supp. Ch. 38-21) is primarly for discovery of each
party from the other. There is the provision for the per-
petuation of testimony, as hereinbefore pointed out, and the
further provision that where the deposition of a party on
oral examination is taken in accordance with the rules prior
to trial, such deposition may, subject to the limitations im-
posed by Rule 26 (§38-2101), be used by either party where
any of the required conditions exist: (1) that the witness is
dead, or (2) that the witness is out of the county, etc. Thus,
had the defendant been permitted to procure the oral deposi-
tions of the plaintiff by cross-examination, as was sought, and
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had it then been made to appear to the court that the plain-
tiff was unable to attend the trial, and had either party
sought to use the deposition of such witness, and had it been
admitted or rejected by the court, an entirely different situa-
tion would exist. This did not occur, and no intimation is
made, or intended to be made, as to whether or not the depo-
sition of a party taken for the purpose of discovery might
properly be used in lieu of testimony from the witness stand.
The purported testimony of the plaintiff by interrogatories
was not pursuant to the deposition provision of Rule 26
(§38-2101) or any other section of the Federal Rules of Prac-
tice and Procedure. Hickman v. Taylor, supra. Such pur-
ported testimony was illegal, unauthorized, void, and wholly
without probative value. 143

It is presumed that the General Assembly in the adoption of
the discovery procedure of the Federal rules had knowledge
of the general law of this State pertaining to the examination
of witnesses. These general rules were not, either directly
or impliedly, repealed by the adoption of the Federal dis-
covery rules. Our Code §38-1705, provides: 'The right of cross-
examination, thorough and sifting, shall belong to every
party as to the witnesses called against him . . . ' In con-
struing this Code section in Becker v. Donalson, 133 Ga.
864 (4) (67 S.E. 92), this court held: 'The right of cross-
examination, thorough and sifting, which belongs to every
party as to the witnesses against him, should not be abridged,
especially where the witness is the opposite party to the cause
on trial, and is testifying for the purpose of making out his
own case.' See also Harris v. Central Railroad, 78 Ga. 525,
534 (3 S.E. 355); Barnwell v. Hanegan, 105 Ga. 396, 398
(31 S.E. 116); Rabun v. Wynn, 209 Ga. 80(5) (70 S.E.2d

745). The defendant having been denied the right of oral
cross-examination of the plaintiff by oral deposition, which
was timely sought, and the plaintiff not having been other-
wise subjected to oral cross-examination by the defendant
in any manner, a substantial right guaranteed to the de-
fendant by our law was abridged, and the interrogatory
procedure had at the direction of the court was for this
reason null and void. 144

On this question of the propriety of the interrogatory procedure pre-
scribed by the trial judge, the concurring opinion stated:

The third division of the opinion holds, as I understand it,
that the interrogatory procedure was void because of each
of the following: (i) a party may not take his own writ-
ten interrogatories for use as evidence in a pending ac-

143. Id. at 245, 123 S.E.2d at 127.
144. Id. at 250, 123 S.E.2d at 130.
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tion; (ii) the exclusion of defendant and her attorneys
from the taking of plaintiff's own interrogatories prohibited
their use upon the trial; (iii) a plaintiff in a divorce action
cannot establish his case by written interrogatories, under the
facts existing here; and (iv) the defendant was denied the
right of cross-examination by not being allowed to orally
cross-examine the plaintiff.

I agree with the result that the interrogatory procedure was
void, but I disagree with three of the four bases upon which
it appears to be predicated. The rulings referred to in num-
bers (i), (iii) and (iv) above are, in my opinion, erroneous.

(a) As to number (iv) above, I agree that the defendant's
right of dross-examination was abridged and that such
abridgment voided the interrogatory procedure, even if other-
wise valid. My reasons for viewing the events here as con-
stituting abridgment, however, are not the same as those
of the majority. A number of the answers given by the
plaintiff to the defendant's questions appear to me to be
evasive and for this reason, not the reason that the de-
fendant was denied oral cross-examination, the plaintiff's own
interrogatories should have been excluded.

My own study, observation and experience are in accord
with the majority opinion's statements as to the advantages
and importance of oral cross-examination. However, the right
of cross-examination does not always include the absolute
right to a cross-examination that is oral. In this connection,
Code Ann. §38-2105 (b) (Federal Rule 30 (b)) authorizes
the judge, after notice is served for taking a deposition by
oral examination, to order that it be taken only on written
interrogatory, which was done here.

Also, Code Ann. §38-2101 (d) (3) (Federal Rule 26 (d) (3))
provides that a party's own deposition (i.e., either oral or
written interrogatories) may be used upon the trial for any
purpose 'against any party who was present or represented
at the taking of the deposition or who had due notice there-
of' if the court finds any one of six enumerated conditions
exists (i.e., that the witness is dead, more than 100 miles
from the place of trial, unable to attend due to illness,
etc.). Important here is that the use of the party's own deposi-
tion as evidence upon the trial is not conditioned upon his
being subjected to oral cross-examination at any stage of the
action. The provisions of Rule 26 (d) (Code Ann. §38-
2101 (d)) expressly contemplate a situation such as existed
here, where the judge found, from competent medical testi-
mony by both parties' physicians, that the plaintiff was too
ill to be subjected to oral examination, either cross or direct.
In such cases §38-2101 (d) permits the party's own written
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interrogatories to be used although he is not orally cross-
examined.

It follows that the interrogatory procedure was not void be-
cause the defendant was not allowed to orally cross-examine
the plaintiff.

However, the failure of the plaintiff to answer responsively
the questions put to him by the defendant did void the
procedure. The right of cross-examination does include the
requirement that the questions, whether oral or written, be
answered responsively. Furthermore, Code Ann. §38-2108
(Federal Rule 33), relating to interrogatories to adverse par-

ties, requires that 'The interrogatories shall be answered
separately and fully * * * . ' Although there has been no
case construing our new deposition-discovery statutes in this
respect, a comparable result is found in Howard v. Cham-
berlin, Boynton & Company, 64 Ga. 684 (4): 'Where a party
to a cause makes himself a witness in his own behalf, he
should be held to answer strictly and minutely every in-
terrogatory of which he has knowledge, and if he neglects
so to answer, or answers evasively, such testimony [his own]
should be rejected.'

I would have preferred to rest the ruling as to the inter-
rogatory procedure on this ground alone, without reaching
the other three grounds, as listed above.

(b) The ruling, referred to in number (i) above, that a
party may not take his own testimony by written interroga-
tories for use as evidence in a pending action, is as I see it,
erroneous.

Code Ann. §38-2101 (Federal Rule 26), entitled 'Depositions
pending action,' in subsection (a) provides: 'Any party may
take the testimony of any person, including a party, by depo-
sition upon oral examination or written interrogatories for
the purpose of discovery or for use as evidence in the action
or for both purposes.' (Emphasis supplied.) Thus, Rule 26
establishes that a party may take his own written interroga-
tories for use as evidence or for discovery and the fact that
other rules enumerated in the majority opinion also provide
for discovery is immaterial to the question here.

The import of the language quoted above is stated by Moore
in his treatise on Federal Practice (vol. 4, 2nd ed., 1950):
'Rule 26 is broad enough to permit a party to take his own
deposition, since it provides that any party may take the testi-
mony of any person, including a party, by deposition' (p.
1037) and 'May a party introduce his own deposition as evi-
dence at the trial? The rule provides that the deposition of a
witness, whether or not a party, may be used by any party
for any purpose if the court finds [any one of the provisions

[Vol. 14



PRACTICE AND PROCEDURE

enumerated in Rule 26 (d), Code Ann. §38-2101 (d)]' (p.
1195). In the 1961 amendment to his treatise, Moore states:
'Rule 26 (a) gives a broad right to any party to take the
testimony of any person, including a party, by oral deposi-
tion, pursuant to Rule 30, or by written interrogatories, pur-
suant to Rule 31, for the purpose of discovery or for use as
evidence in the action or for both purposes.' (p. 589).

The reported cases support this view. In Richmond v. Brooks,
227 F.2d 490 (2nd Cir., 1955), the opinion shows that at
the trial in New York, plaintiff, a California resident, offered
her interrogatories as her proof, but the court refused to re-
ceive it and later dismissed her action for failure of proof.
The Court of Appeals, citing Rule 26 (a) and (d), reversed
such dismissal.

In Smith v. Morrison-Knudsen Company, D.C., 22 F.R.D.
108, 113, the court observed:

The defendants also argue that the words "any party"
in F.R.C.P. 26 (a) and 31, should be restricted to mean
only an adverse party. There is no merit to that con-
tention.

Rule 26 (a) explicitly reads: "Any party may take the
testimony of any person, including a party, by deposition
upon oral examination or written interrogatories * * * '
(Emphasis supplied.) Rule 31 explicitly reads: "A party
desiring to take the deposition of any person upon writ-
ten interrogatories * * * . " (Emphasis supplied.) On
the other hand, Rule 33 is expressly limited by its terms
to "any adverse party." (Emphasis supplied.)

[1] The logical conclusion, dictated by the plain lan-
guage of the rules, is that rules 26 (a) and 31 apply to any
person, including a party, while rule 33 applies only to
an adverse party.

See, also, Fay v. United States, 22 F.R.D. 28; 28 U.S.C.A.,
Rule 26, commentaries, note 6, pp. 293, 294; Modern Federal
Practice Digest (West Publ. Co.), Federal Civil Procedure,
Key No. 1324.

The majority opinion statement that 'the sole definite pro-
vision contained therein [Code Ann. §§38-2101 through
38-2112; Federal Rules 26 through 37] for a plaintiff to take
his own testimony is to be found in Rule 27 (§38-2102), en-
titled, "Depositions before action or pending appeal" ' (per-
petuation of testimony), in thus contrary to the terms of
Rule 26.

The reported cases stress that 'The deposition-discovery rules
must be broadly and liberally construed.' 28 U.S.C.A., Rule 26,
annotations 2.
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My view is that the opinion is erroneous in this respect.

(c) Another ground stated by the opinion, number (iii)
above-that the plaintiff cannot by his written interroga-
tories establish his grounds for divorce-appears to me to
be an innovation which is contrary to our law.

Regardless of what may be the practice in any other juris-
diction, such as the District of Columbia, I find no basis,
either in statutes or decisions of the courts of this state for
the holding made here. True, the law does and should hinder
facility in the procurement of divorces. But it does not re-
quire any different method for presenting the evidence which
authorizes the divorce. In fact, the legislature of this state
has recently provided that 'The same rules of pleading and
practice applicable to ordinary civil actions, including those
laws relating to the appearance day and the trial or "return"
term of cases, shall apply to actions for divorce * * * . ' (Ga.
Laws 1958, p. 315; Code Ann. §30-113). It is easy to contem-
plate situations where one party to a marriage, who has sued
for divorce, is, due to providential cause, unable to attend
trial and thus cannot appear personally to establish a de-
serving case for divorce. Could it be soundly contended that
under those circumstances his grounds could not be estab-
lished by his written testimony read at the trial? If such were
the rule, many miscarriages of justice would result, particular-
ly where property rights are involved.

In this state, while there may be practices or customs obtain-
ing in particular jurisdictions that parties present their evi-
dence by personal appearance, it is a fact that literally
thousands of valid divorces have been obtained through testi-
mony taken either by oral depositions or written interroga-
tories. The holding here, as to the necessity for personal ap-
pearance, although confined to the facts of the instant case, is
a departure and is, in my view, unauthorized. 145

The few remaining cases are far less involved and lend themselves
to more succinct summary. Where testimony is elicited by a party by
'cross-examining a witness whose deposition is taken, the party
eliciting such testimony may decline to offer such testimony on the
trial of the case, and the opposite party may introduce such parts of
such cross-examination as are relevant. Furthermore, where testimony
is offered in evidence in whole, it is not error to disallow the same
where a portion thereof is inadmissible. 46 When an action has been
completed, only defendants in fi. fa. can be required to give a deposi-
tion under the terms of GA. CODE ANN. §38-1201 (1954 Rev.), as

145. Id. at 272, 123 S.E.2d at 143.
146. Tracy's Auto Parts, Inc. v. Turner, 105 Ga. App. 418, 124 S.E.2d 687 (1962).
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amended by Ga. Laws 1959, pp. 425, 443, and accordingly, the trial
court was affirmed for discharging the wife of the defendant in fi. fa.
on a contempt rule for failure to respond to a notice and subpoena. 147

Discovery remedies are cumulative and not prerequisite and for defend-
ant to have the right to obtain of the plaintiff on cross-examination in-
formation which lay peculiarly within the knowledge of the plaintiff it
was not essential that defendant have theretofore served plaintiff with
notice to produce or that he have availed himself of other discovery
procedures.

148

TRIAL

Parties litigant are entitled to a panel of qualified jurors and where
one prospective juror is actually disqualified because of relationship
but fails to disqualify himself in response to qualifying questions pro-
pounded by the court, if a party or his counsel has reason to believe
such disqualifying relationship exists he is bound to make an investi-
gation into such relationship and in the absence of making such is
deemed to have waived the disqualification. 149 The language of GA.
CODE ANN. §59-106 (1933), as amended, is mandatory, and it is neces-
sary pursuant thereto that the jury commissioners select the names of
citizens which are to comprise the jury list from the tax digests of the
county. If this is not done a motion to disqualify the panel seasonably
made should be sustained. 150

In the argument of a case to the jury counsel may with propriety ar-
gue conclusions based upon the evidence in the case but where such
conclusions are based upon evidence improperly and erroneously ad-
mitted or the argument is based upon matter excluded, such is im-
proper, and where argument was based upon figures on a blackboard
based in part on evidence improperly admitted, such should not be al-
lowed. 15t In the same case the Supreme Court noted that a litigant
is entitled to be represented by counsel at all stages of the trial, and ar-
gument of counsel to the jury represents a substantial right. According-
ly, where the language of the charge to the jury was susceptible to the
construction that the jury should not consider the arguments, such was
error. Where upon a timely and proper objection to improper argument
of counsel the court failed to interpose and prevent counsel from mak-
ing such improper argument and failed to instruct the jury that it

147. Wilkinson v. Clark, 103 Ga. App. 739, 120 S.E.2d 357 (1961).
148. Render v. Jones, 104 Ga. App. 807, 123 S.E.2d 196 (1961) .
149. Hart v. Brooks, 103 Ga. App. 470, 119 S.E.2d 602 (1961); Norman v. Norman,

103 Ga. App. 626, 120 S.E.2d 42 (1961).
150. Reynolds v. Reynolds, 217 Ga. 234, 123 S.E.2d 115 (1961) .
151. Atlantic Coast Line Railroad Company v. McDonald, 103 Ga. App. 328, 119

S.E.2d 356 (1961).
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should not consider such, the court in effect overruled the objection
*and such was error. Where a defendant in a civil case offers no evi-
dence he is entitled to the opening and concluding arguments and the
examination of the defendant by his counsel while on the stand after
call by the plaintiff for cross-examination does not constitute the offer-
ing of evidence.1 52

Review by the appellate courts of alleged error in the charge of the
trial judge appears to have been more frequent than any other phase
of the trial with the probable exception of matters of evidence. An in-
struction must be relevant but it is not necessary that it be based on
direct evidence. It is sufficient if there be something in the record
from which a legitimate process of reasoning can be carried on in
respect to it.153 It is error to charge on an issue not made. 54 Where,
in a divorce case, 15 5 under the pleadings each sought a divorce on the
ground of cruel treatment by the other, the failure to charge without
request that if both parties are guilty of like conduct then no divorce
shall be granted, was error. A charge made on an issue by the plead-
ings but not supported by the evidence is error and when the court
undertakes to charge, the charge should include all law on the subject
that is material and applicable to the case. 156 It is no ground of error
to give a correct charge because additional instructions were not
given,' 57 or because the trial judge did not at the same time and in
connection therewith charge some other principle of law appropriate
to the pleadings and evidence. 158 Nor is it incumbent upon the judge
in instructing the jury with respect to different legal propositions that
they are to consider, to repeat in connection with the instruction
on each, all of the other qualifications and elements. It is sufficient
if all of the essential qualifications and elements are covered in the
charge as a whole.159 For an error in the charge to constitute grounds
for reversal it must be harmful, 60 but to render an erroneous charge
harmless it is necessary to direct the attention of the jury to the in-
correct statement.' 6' A charge containing two distinct conflicting pro-

152. Hamby v. Hamby, 103 Ga. App. 826, 121 S.E.2d 169 (1961).
153. City Council of Augusta v. Thorp, 103 Ga. App. 431, 119 S.E.2d 595 (1961).
154. Sellers v. White, 104 Ga. App. 148, 121 S.E.2d 385 (1961); Smith v. State

Highway Department, 105 Ga. App. 245, 124 S.E.2d 305 (1962).
155. Brackett v. Brackett, 217 Ga. 84, 121 S.E.2d 146 (1961).
156. Owens v. White, 103 Ga. App. 459, 119 S.E.2d 581 (1961).
157. Atlanta Baggage and Cab Company v. Atlanta Taxicabs, Inc., 104 Ga. App.

89, 121 S.E.2d 175 (1961).
158. Dixie Belle Mills, Inc. v. Specialty Machine Company, 217 Ga. 104, 120

S.E.2d 446 (1961).
159. Williams v. Young, 105 Ga. App. 391, 124 S.E.2d 795 (1962).
160. Fireman's Fund Insurance Company of San Francisco v. Standridge, 103 Ga.

App. 442, 119 S.E.2d 585 (1961); Etheridge v. Hooper, Guardian, 104 Ga.
App. 227, 121 S.E.2d 323 (1961).

161. Brewer v. Covington, 104 Ga. App. 857, 123 S.E.2d 343 (1961).
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positions requires the grant of a new trial,162 and a charge that is
contemplated to have been misleading to the jury is likewise re-
versible. 163 What may, under a reasonable construction, constitute an
expression of opinion on the evidence or credibility of a witness, is
error.164 In a damage suit against a railway where all the facts touch-
ing the injury inflicted are in evidence both from the testimony of
the plaintiff and of the defendant it is error to charge the terms of the
statute that proof of the injury is prima facie evidence of negli-
gence.165 There is no error when the trial judge recalls the jury for an
additional appropriate charge omitted from the original charge by
oversight. 166 A special ground of a motion for new trial which assigns
as error the failure of the trial judge to charge an applicable prin-
ciple of law must not be too general but must cover every essential
element of the principle of law which the movant contends should
have been charged before it is meritorious. 167

Failure to charge a pertinent and appropriate rule of law when
requested is error,168 but an appropriate charge is not erroneous be-
cause some additional principle not requested is not charged. 169 For
refusal to give a requested charge to constitute error, the request must
be legal, apt, precisely adjusted to some principle involved in the
case and authorized by the evidence. 70 Where a timely written re-
quest, correct, pertinent and adjusted to the facts is made, the court
must give it in charge without change or variation and failure to do
so requires the grant of a new trial. 7' Even so, where the assignment
of error is that the request was not covered by the general charge and

162. State Highway Department v. Stewart, 104 Ga. App. 178, 121 S.E.2d 278
(1961).

163. Georgia, Ashburn, Sylvester & Camilla Railway Co. v. Rutherford, 104 Ga.
App. 41, 121 S.E.2d 159 (1961); Reynolds v. Reynolds, 217 Ga. 234, 123
S.E.2d 115 (1961); Floyd v. City of Albany, 105 Ga. App. 31, 123 S.E.2d
446 (1961).

164. Williamson v. Floyd County Wildlife Association, Inc., 216 Ga. 760, 119
S.E.2d 344 (1961) ; Neal v. Dover, 217 Ga. 545, 123 S.E.2d 760 (1962) ; Purdy
v. Quinn, 104 Ga. App. 385, 121 S.E.2d 699 (1961).

165. Atlantic Coast Line Railroad Company v. Paulk, 104 Ga. App. 316, 121
S.E.2d 688 (1961).

166. Carr v. John J. Woodside Storage Company, 103 Ga. App. 858, 120 S.E.2d
907 (1961).

167. Mincey v. State, 103 Ga. App. 472, 119 S.E.2d 374 (1961); American Iron
& Metal Company v. National Cylinder Gas Company, 105 Ga. App. 458,
125 S.E.2d 106 (1962).

168. Harris v. Cates, 105 Ga. App. 178, 123 S.E.2d 703 (1961).
169. Downer v. Bazzell, 216 Ga. 712, 119 S.E.2d 556 (1961)
170. Brown v. State, 103 Ga. App. 525, 119 S.E.2d 721 (1961); Burdette v.

O'Neal, 103 Ga. App. 734, 120 S.E.2d 334 (1961); Reynolds v. Reynolds, 217
Ga. 234, 123 S.E.2d 115 (1961); Durand v. Reeves, 217 Ga. 492, 123 S.E.2d
552 (1962).

171. Barrow v. Georgia Lightweight Aggregate Company, 103 Ga. App. 704, 120
S.E.2d 636 (1961); Leggett v. Brewton, 104 Ga. App. 580, 122 S.E.2d 469
(1961).
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such was covered in substantially the language requested no reversible
error appears.172

MOTIONS BEFORE VERDICT

DISMISSAL-NONSUIT-MISTRIAL

Two condemnation cases passed on motions to dismiss appeals to a
jury, on the ground of failure to pay in the amount of award before
filing appeal. Such motion was sustained when the payment was made
after the filing of the appeal and after the time allowed for such
filing,173 but the motion was overruled where the payment was made
after the filing of the appeal but before the time allowed by statute
for such filing and payment.174 The statutory provision that a suit in
which no written order is taken for five years shall automatically be
dismissed is mandatory. A case is not taken from under this rule
either by orders of continuance not reduced to writing,175 nor by rea-
son of the fact that there existed a disqualification in the case of the
judge who failed to provide a qualified judge.176 In Georgia, a motion
for nonsuit is the modern equivalent to the common law demurrer to
the evidence which is to be construed most strongly in favor of the
plaintiff and will not be granted unless all facts proven and reason-
able deductions therefrom do not entitle plaintiff to recovery.177 In
passing upon motion for nonsuit the court decides only the question
of whether the allegations and proof correspond and if plaintiff prove
his case as laid the motion should be overruled unless the record
discloses that his right to recover has been disproved. 78 Where the
court in colloquy with counsel makes remarks which are prejudicial
or intimate an opinion upon the merits of the case, proper objection
or motion for mistrial should be made at the time of the occurrence.
In the absence of such, error assigned thereon for the first time in the
motion for new trial will not be considered. 7 9

SUMMARY JUDGMENT

The test for the grant or denial of summary judgment is whether
or not there remains after consideration of the pleadings, affidavits

172. Griffith v. Newman, 217 Ga. 528, 123 S.E.2d 723 (1962).
173. Fulton County v. Citizens & Southern National Bank, 103 Ga. App. 509, 120

S.E.2d 52 (1961).
174. Murray v. State Highway Department, 103 Ga. App. 517, 120 S.E.2d 48

(1961).
175. Bowen v. Morrison, 103 Ga. App. 632, 120 S.E.2d 57 (1961).
176. Dupriest v. Reese, 104 Ga. App. 805, 123 S.E.2d 161 (1961).
177. McDougal v. Johnson, 104 Ga. App. 233, 121 S.E.2d 417 (1961); White v.

Borders, 104 Ga. App. 746, 123 S.E.2d 170 (1961).
178. Benton v. Owens, 105 Ga. App. 389, 124 S.E.2d 756 (1962).
179. Darby v. McNelley, 103 Ga. App. 570, 120 S.E.2d 153 (1961).
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and testimony any genuine issue as to a material fact. If not, the grant
is in order. 8 0 The majority rule in the federal courts to the effect that
though issue be formed by the pleadings, if dissolved by affidavits and
evidence uncontradicted then summary judgment is still in order,81

the court quoting in one case 182 from another case' 8 3 decided a year
earlier as follows:

If a motion for a summary judgment were to be denied in
every instance where an issue appears in the pleadings by an
allegation and a denial, there would indeed be little or no
use or need for the statute, as there would be no functional
difference between the motion and our traditional system of
taking advantage of defects in the pleadings by the use of
general and special demurrers. It is obvious that the General
Assembly intended for the statute to have a greater and more
beneficial scope. We think the legislature had as a primary
purpose in enacting the summary judgment procedure to al-
low a party to pierce the allegations of the pleadings and
show the truth to the court and receive judgment where there
is no genuine issue of material fact although an issue may be
raised by the pleadings.1 84

Under the summary judgment procedure the burden is upon the
movant to show that no material issue remains, 8 5 and the pleadings
will be construed and inferences from the evidence interpreted fav-
orably toward making and retaining a genuine issue of fact.18 6 Affi-
davits are not essential prerequisites to the granting of summary judg-
ment where the pleadings disclose no genuine issue as to any material
fact.' 87 In the making of an evidentiary showing on such motion the
evidence offered be it by deposition or affidavit must be competent
and admissible under the rules of evidence.188 Where the showing does

180. Davis v. Holt, 105 Ga. App. 125, 123 S.E.2d 686 (1961); Cates v. Cates, 217
Ga. 626, 124 S.E.2d 375 (1962) ; Interstate Life & Accident Insurance Com-
pany v. Suggs, 105 Ga. App. 524, 125 S.E.2d 83 (1962); Lundin v. Hill, 105
Ga. App. 449, 125 S.E.2d 105 (1962); Peeples v. Peeples, 103 Ga. App. 462,
119 S.E.2d 710 (1961).

181. General Gas Corporation v. Cam, 103 Ga. App. 542, 120 S.E.2d 156 (1961).
182. Spratlin v. Manufacturer's Acceptance Corporation, 105 Ga. App. 463, 125

S.E.2d 110 (1962).
183. Scales v. Peevy, 103 Ga. App. 42, 118 S.E.2d 193 (1961).
184. Id. at 47, 118 S.E.2d at 197.
185. Motorola Communications k Electronics, Inc. v. South Georgia Natural

Gas Company, 104 Ga. App. 376, 121 S.E.2d 672 (1961) .
186. Bagley v. Firestone Tire & Rubber Company, 104 Ga. App. 736, 123 S.E.2d

179 (1961).
187. Dillard v. Brannan, 217 Ga. 179, 121 S.E.2d 768 (1961).
188. Moore v. Atlanta Transit System, Inc., 105 Ga. App. 70, 123 S.E.2d 693 (1961).
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not measure up to the requirements mentioned the motion should,
of course, be denied. 8 9

DIRECTED VERDICT

We quote the language of the court: "After multitudinous declara-
tions (see catchword 'Refusal' in annotations under Code Ann.
§110-104) we find, like Sisyphus, that we must assert again that it is
never error to refuse to direct a verdict."' 9 0 Where the evidence de-
mands the verdict sought by the motion, the grant is proper.191 Upon
consideration of such a motion the evidence must be construed in the
light most favorable to the party against whom the verdict is sought, 192

and if when so construed the verdict sought is demanded and no other
verdict could be legally found direction is proper.193 In considering
the evidence on such a motion for direction of verdict by the de-
fendant the plaintiff may be entitled to the aid of the doctrine of res
ipsa loquitur1 94 If there be some evidence to support the contentions
of respondent the motion should be denied and overruled. 95 Prior
to the enactment of the statute in 1961 permitting the practice, the
defendant had no standing in presenting a motion for directed verdict
where he had offered no evidence, 196 and defendant's counsel ques-
tioning the defendant on material issues in the case at the time he was
called for cross-examination did not constitute the offering of evidence
so as to make the motion for directed verdict a proper one. 197

JUDGMENTS

A judgment of a court having jurisdiction of both the parties and
the subject matter, however irregular or erroneous, is binding until
set aside, and the judgment of a trial court which stands unreversed
on the merits, with or without appeal, is the law of the case. 198 No

189. Suggs v. Brotherhood of Locomotive Firemen & Enginemen, 104 Ga. App.
219, 121 S.E.2d 661 (1961); Employees Assurance Society v. Bush, 105 Ga.
App. 190, 123 S.E.2d 908 (1962) ; Wasserman v. Southland Investment Corp-
oration, 105 Ga. App. 420, 124 S.E.2d 674 (1962); Clayton v. Steve-Cathey,
Inc., 105 Ga. App. 570, 125 S.E.2d 118 (1962).

190. Guest v. Baldwin, 104 Ga. App. 809, 811, 123 S.E.2d 194, 196 (1961).
191. Baker v. Baker, 216 Ga. 800, 120 S.E.2d 308 (1961); Oxford v. Metter Lum-

ber Company, 104 Ga. App. 758, 123 S.E.2d 156 (1961); Clinkscales v. State,
104 Ga. App. 723, 123 S.E.2d 165 (1961); Turner v. Maryland Casualty
Company, 104 Ga. App. 693, 122 S.E.2d 479 (1961).

192. Hitchcock v. Rochelle, 104 Ga. App. 775, 123 S.E.2d 268 (1961).
193. Jones v. Mayor, of Athens, 105 Ga. App. 86, 123 S.E.2d 420 (1961).
194. Harrison v. Southeastern Fair Association, 104 Ga. App. 596, 122 S.E.2d

330 (1961).
195. W. T. Harvey Lumber Co. v. J. M. Wells Lumber Co., 104 Ga. App. 498,

122 S.E.2d 143 (1961).
196. Norman v. Norman, 103 Ga. App. 626, 120 S.E.2d 42 (1961).
197. Hamby v. Hamby, 103 Ga. App. 826, 121 S.E.2d 169 (1961).
198. Atlanta Newspapers, Inc. v. Tyler, 104 Ga. App. 707, 122 S.E.2d 591 (1961).
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judgment or decree can under our system be said to be final until the
time prescribed by law in which a motion for new trial may be made
or writ of error seeking to set aside such judgment has expired, and if
it is so reviewed it is not final until the appellate court judgment is
made the judgment of the trial court.199 Before a judgment in a former
action will constitute res judicata as to a pending action involving the
same subject matter it must appear that the former action was be-
tween the same parties or their privies, and there was no privity of
interest between the individual plaintiffs in the two separate actions
where each claimed to be a partner with the defendant who was the
same in both cases with respect to the individual interest which each
sought separately to enforce.200 Similarly where separate suits for the
recovery of damages were filed by a husband and his wife they are
not privies and the judgment in the first action is not a bar to the
second. 201 Under the "Full Faith and Credit" clause of the United
States Constitution, 202 a final judgment of a court of competent juris-
diction of some other state must be given the full effect it would be
given in that state when properly pleaded in a court of this state, and
where such recites requisite jurisdictional facts, the defendant sued
thereon, in order to raise an issue as to the jurisdiction of the original
court, must plead and prove that such facts were legally insufficient
under the laws of the state of origin to give that court jurisdiction; 203

or that the statute under which jurisdiction of the original court was
obtained is unconstitutional either on its face, which would make the
action in this state demurrable, or in its application, which might be
shown by plea of nul tiel record.2 04 The five year statute of limita-
tions20 5 on actions on foreign judgments was applicable to a wife's
action based upon a foreign judgment for unpaid child support pay-
ments payable to the wife which had matured prior to the five year
period immediately preceding the institution of the wife's action,
notwithstanding minority of the child.206

Where the maximum sentence was imposed in a criminal contempt
proceeding and had become final an application for modification was
demurrable, as such a case is distinguishable from those authorities

199. New Amsterdam Casualty Company v. Russell, 103 Ga. App. 553, 120 S.E.2d
150 (1961).

200. Foster v. Silvey, 104 Ga. App. 185, 121 S.E.2d 263 (1961).
201. Russ Transport, Inc. v. Jones, 104 Ga. App. 612, 122 S.E.2d 282 (1961).
202. U. S. CONST. art. IV §1.
203. Peeples v. Peeples, 103 Ga. App. 462, 119 S.E.2d 710 (1961).
204. Allied Finance Company, Inc. v. Prosser, 103 Ga. App. 538, 119 S.E.2d 813

(1961).
205. GA. CODE ANN. §3-701 (1962 Rev.).
206. Levine v. Seley, 103 Ga. App. 781, 120 S.E.2d 676 (1961); Levine v. Seley,

217 Ga. 384, 123 S.E.2d 1 (1961).
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which hold that the judge has discretionary power at any time to
release from prison one who is confined under a contempt judgment,
which authorities apply only to those contempt judgments where the
imprisonment inflicted thereby is for an indefinite period of time.20 7

A wife's petition 2°s to revise a judgment fixing support for minor
children in accordance with an agreement incorporated in the judg-
ment on the ground that the husband's income was materially in-
creased was sufficient under the terms of the 1955 act.20 9 After the
expiration of the term at which a judgment was entered fixing
custody, the trial court has no jurisdiction to modify that judgment
on a petition filed in the original case.210 A separate and distinct
proceeding (either by petition or by habeas corpus) will lie to ef-
fectuate such a change provided there can be shown since the date
of the judgment material changes of circumstances substantially af-
fecting the interests and welfare of the child or children. 211 A plaintiff
who was not a party to a divorce proceeding between defendant and
his former wife nor in privity with either party had no standing to
attack a divorce decree between them which was valid on its face.212

The right of a defendant in a court where jury trial is available upon
demand to set aside a default judgment within the time allowed there-
for and file an answer and defensive pleadings in the re-opened case
includes the right to file a demand for jury trial at that time.213

MOTIONs AFTER VERDIcr

MOTION FOR NEW TRIAL

A verdict received by the court may not be set aside or substantially
changed except upon a motion for new trial or its equivalent except
under those specific circumstances listed in the statute, 21 4 when the
necessity for such motion is eliminated, and where upon motion
made, the trial judge made substantial changes in the verdict after
the dispersal of the jury, such was beyond the power of the judge.2 15

While courts of record retain full control over their orders and judg-
ments during the term of entry and have a discretion which will not

207. Holcomb v. Johnston, 216 Ga. 765, 119 S.E.2d 355 (1961).
208. Nelson v. Roberts, 216 Ga. 741, 119 S.E.2d 545 (1961).
209. Ga. Laws 1955, p. 630; GA. CODE ANN. §30-220 (1952 Rev.).
210. Samples v. Alewine, 217 Ga. 669, 124 S.E.2d 394 (1962).
211. Strickland v. Long, 216 Ga. 717, 119 S.E.2d 561 (1961); Barnes v. Tant, 217

Ga. 67, 121 S.E.2d 125 (1961).
212. Kicklighter v. Kicklighter, 217 Ga. 54, 121 S.E.2d 122 (1961).
213. One Hour Valet of Peachtree, Inc. v. Kamor, 103 Ga. 618, 120 S.E.2d 130

(1961).
214. GA. CODE ANN. §6-804 (1933).
215. Parrish Bakeries of Georgia, Inc. v. Wiseman Baking Company, 104 Ga. App.

573, 122 S.E.2d 260 (1961).
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be controlled on review unless manifestly abused to revise or vacate
them, a judgment on a jury verdict does not fall within the scope of
such plenary powers and discretion and such can be assailed only in
one of the methods prescribed by statute. Regardless of the nomen-
clature applied by counsel, a motion to set aside a judgment based
upon a jury verdict not asserting perjury or a nonamendable defect ap-
pearing on the face of the record or pleadings is to be treated and
considered as a motion for new trial.216 The first grant of a new trial
upon discretionary grounds is not reviewable, but if granted on special
ground or grounds will be reviewed.217 The principal that rulings
upon the pleadings are not subject to review in motions for a new trial
is "hoary with age" and all courts bow to it reverently.218 On the
general grounds of a motion for new trial, a verdict in an amount
(inadequate amount in this case) 219 not supported by the evidence

was set aside. In that case, however, though case authority was cited
for the holding, four judges dissented, and one of the concurring
judges, Jordan, J., had concurred earlier in a three judge decision 220

to the effect that the general grounds present no question of the
inadequacy of the verdict. After verdict, in passing upon the motion
for a new trial, that view of the evidence which is most unfavorable
to the movant must be taken, for every presumption and every in-
ference is in favor of the verdict. If there be any evidence to support
the verdict, the fact that the preponderance of the evidence appears
to be against the evidence will not result in reversal if the evidence
does not demand a finding for movant. 221 Assignments of error and
special grounds of an amended motion are not required to be com-
plete in themselves, but where not complete in itself and failing to
indicate where in the record may be found that necessary to an under-
standing of the error complained of, such is too indefinite and incom-
plete to be considered.2 22 An amended motion for new trial contain-
ing numerous grounds is not subject to dismissal because some of the
grounds, but not all, fail to comply with the rule stated. 223

216. Stamps Tire Company, Inc. v. Powers, 104 Ga. App. 860, 123 S.E.2d 203
(1961).

217. Rice v. Matthews, 104 Ga. App. 593, 122 S.E.2d 175 (1961).
218. Guest v. Baldwin, 104 Ga. App. 809, 123 S.E.2d 194 (1961); Rome Builders

Supply, Inc. v. Rome Kraft Company, 104 Ga. App. 488, 122 S.E.2d 133
(1961).

219. Tallent v. McKelvey, 105 Ga. App. 660,125 S.E.2d 65 (1962).
220. Beecher v. Farley, 104 Ga. App. 785, 123 S.E.2d 184 (1961).
221. Prosser v. Christian, 103 Ga. App. 523, 119 S.E.2d 727 (1961); Page v.

Page, 217 Ga. 606, 123 S.E.2d 922 (1962); North Fulton Realty Company,
Inc. v. Kane, 105 Ga. App. 274, 124 S.E.2d 405 (1962).

222. Byrd v. Byrd, 104 Ga. App. 399, 122 S.E.2d 170 (1961) ; Page v. Page, 217
Ga. 606, 123 S.E.2d 922 (1962); Russell v. Pitts, 105 Ga. App. 147, 123
S.E.2d 708 (1961).

223. Reed v. Reed, 217 Ga. 303, 122 S.E.2d 253 (1961).
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It is always essential in passing upon the general grounds of a mo-
tion for new trial that the court consider the evidence. Accordingly
even the first grant of such a motion on one of these grounds was
illegal where the motion was not accompanied by a brief of the evi-
dence submitted for approval prior to the consideration by the court
of such ground.224 Where a purported brief of evidence made in con-
nection with a motion on the general grounds and one special ground
complaining of the charge shows on its face that it is incomplete, ma-
terial portions being excluded, approval of such brief over proper
objections timely made is error.2 25 It is prerequisite to a review of
such a judgment of the trial court that the objecting party shall have
specified in the trial court the alleged defects in the purported brief
of evidence with sufficient particularity and definiteness to show
wherein such purported brief was incorrect, incomplete or otherwise
improper, as to enable such brief to be amended and corrected in the
trial court, and where the objections are too vague, general and in-
definite they will not be considered.226 Where an order on the original
or skelton motion provided that movant have until a day certain to
file a proper brief of the evidence, the trial judge did not err in a sub-
sequent nunc pro tunc order reciting that it was the court's intention
to provide that movant have until that day certain " . . . or until the
hearing on said motion" in which to file such brief, either in entering
the order nunc pro tunc or in refusing to dismiss the motion.227 The
stenographic report of the trial may be used in lieu of a brief of the
evidence if it contains no colloquies between counsel, rulings of the
court, motions, immaterial questions or answers or parts thereof, and
in form and substance sufficiently complies with GA. CODE ANN.

§§6-813 (1933) and 70-312 (1933).228 In a five to four decision the
Court of Appeals229 held that since in all applications for a new trial
the opposite party shall be served with a copy of the rule nisi unless
waived and personal service is required, then a judgment dismissing
the motion upon motion of respondent made at the time set for hear-
ing is not an abuse of the trial court's discretion where there has been
no personal service of the rule on respondent and no waiver. The
position was taken in the dissenting opinion that since the trial judge
could continue the hearing until opportunity was allowed to complete

224. Hart v. Brooks, 103 Ga. App. 470, 119 S.E.2d 602 (1961).
225. Johnson v. Hamner, 103 Ga. App. 623, 120 S.E.2d 670 (1961); Hunt v. Wil-

liams, 104 Ga. App. 442, 122 S.E.2d 149 (1961).
226. Whidby v. Feagins, 103 Ga. App. 797, 120 S.E.2d 661 (1961).
227. Hunt v. Williams, 104 Ga. App. 442, 122 S.E.2d 149 (1961).
228. Cartwright v. Commercial Credit Equipment Corporation, 103 Ga. App.

480, 119 S.E.2d 606 (1961).
229. Braziel v. Hunter, 103 Ga. App. 854, 121 S.E.2d 39 (1961).
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the record, in a case which manifested due diligence upon the part
of movant's counsel in efforts to complete the record, the trial judge
might still permit service in time to give respondent ample notice.

MOTION IN ARREST OR TO SET ASIDE

To authorize setting aside of a default judgment on the ground of
fraud the party seeking relief must show that he himself was guilty
of no fault, fraud or negligence, and where he was inattentive to the
suit but mailed a check to his adversary with the notation that it was
in full settlement but such notation was clipped from the check
before deposit he was himself guilty of such negligence as would bar
relief.230 A judgment may not be arrested or set aside for any defect
in the pleadings or record that is aided by verdict or amendable as a
matter of form, so when the irregularities in the record can be cor-
rected by amendment, and an irregularity in the judgment as to its
amount may be so corrected, such judgment is not subject to a motion
in arrest on the ground that the judgment is not final.231 A motion
in arrest must be predicated on defects appearing on the face of the
record and in a criminal case this means the indictment and verdict.23 2

In a suit against two joint tort-feasors, judgment set aside against one
of the defendants must be set aside as to the other, even in a case
where the first defendant had not been served. 233

MOTION FOR JUDGMENT NOTWITHSTANDING THE VERDICT

It is necessary as a condition precedent to a valid motion for judg-
ment notwithstanding the verdict that movant theretofore have made
a legal motion for directed verdict at a time when he was entitled
thereto,234 but an attack on such a motion on that ground comes too
late where raised for the first time on appeal and the record itself is
in conflict on the issue as to whether or not such motion for directed
verdict had in fact been made.235 It is no defense to a motion for
judgment notwithstanding the verdict that such motion is based upon
a defect which might have been but was not raised by general de-
murrer.236 On consideration of a motion for judgment notwithstanding
the verdict the question for determination is whether or not the evi-

230. Hirsch v. Collier, 104 Ga. App. 271, 121 S.E.2d 318 (1961).
231. Homasote Company v. Stanley, 104 Ga. App. 636, 122 S.E.2d 523 (1961).
232. Glover v. State, 217 Ga. 401, 122 S.E.2d 744 (1961).
233. Crowe v. Fisher, 104 Ga. App. 725, 122 S.E.2d 755 (1961).
234. Hamby v. Hamby, 103 Ga. App. 826, 121 S.E.2d 169 (1961); Daniel v.

Weeks, 217 Ga. 388, 122 S.E.2d 564 (1961).
235. Goldstein v. Ipswich Hosiery Company, Inc., 104 Ga. App. 500, 122 S.E.2d

339 (1961).
236. Kicklighter v. Kicklighter, 217 Ga. 54, 121 S.E.2d 122 (1961).
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dence demands a verdict for movant, 237 and if there be any evidence

to support the verdict returned, denial of the motion is proper 238 and
the grant would constitute error.239

APPELLATE REVIEW

It is the duty of the Supreme Court to deal with all assignments of
error on judgment, rulings or orders which might affect the pro-
ceedings below. 240 The function of the reviewing court in considering

an order overruling a motion for new trial is to review the sufficiency
of the evidence and not to determine its weight. Though the evidence
might have authorized a different verdict, or the evidence is supported
by only slight evidence, or the evidence is conflicting or preponder-
ates against the verdict, where no material error of law appears the
judgment will be affirmed.241 Matter on which the trial court did not
rule will not be considered on appeal,242 and where the excepting
party did not complain of anything which occurred prior to the verdict
and no motion for new trial or the equivalent thereof was made and
passed upon, the bill of exceptions presented no question for review. 243

Plaintiffs in error were authorized to use one bill of exceptions to ap-
peal two judgments complained of since the two cases involved the
same issues and the same defendants and were tried together notwith-
standing the fact that no formal order of consolidation was passed, 244

but where there were three separate indictments, three separate ver-
dicts and three separate judgments, even though the indictments
were tried together, one bill of exceptions was insufficient to bring
the cases to the appellate court for review.245 Where it is made to
appear that one who should have been included as a defendant in
error is not so named, such party may be made a party defendant
in error by amendment where he acknowledged service and consented
to hearing the case on its merits. 246 A declaratory judgment action for

determination of rights and duties under an allegedly ambiguous deed
was not an equitable action or case respecting title to land or for
recovery of land so as to invoke the jurisdiction of the Supreme

237. Ibid.; Daniel v. Weeks, 217 Ga. 388, 122 S.E.2d 564 (1961); Salley v. Hogan,
104 Ga. App. 876, 123 S.E.2d 313 (1961).

238. Ferguson v. Gurley, 105 Ga. App. 575, 125 S.E.2d 218 (1962).
239. Vaughn v. Butler, 103 Ga. App. 884, 121 S.E.2d 72 (1961).
240. Reynolds v. Reynolds, 217 Ga. 234, 123 S.E.2d 115 (1961).
241. McBowman v. Merry, 104 Ga. App. 454, 122 S.E.2d 136 (1961).
242. Dorsey v. City of Atlanta, 216 Ga. 778, 119 S.E.2d 553 (1961).
243. Fairburn v. Fulton County, 216 Ga. 729, 119 S.E.2d 566 (1961).
244. Turner v. Maryland Casualty Company, 104 Ga. App. 693, 122 S.E.2d 479

(1961).
245. Roberts v. State, 103 Ga. App. 355, 120 S.E.2d 164 (1961).
246. Christian Construction Company v. Wood, 104 Ga. App. 751, 123 S.E.2d 151

(1961).
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Court.2 47 Where a motion for summary judgment was granted in part

but denied in part, that portion of the order granting the judgment
may under the statute be reviewed by direct bill of exceptions, while
the portion denying judgment in part may not be reviewed by cross-
bill.248 Proceeding on a petition under the UNIFORM RECIPROCAL EN-

FORCEMENT OF SUPPORT ACT is not a divorce or alimony case within
the exclusive jurisdiction of the Supreme Court.249 Nor is a proceeding
involving a controversy over the proceeds of a condemnation award
one respecting title to land so as to place jurisdiction of a review in
that court.2 50 The Supreme Court will not reverse a judgment refusing

a temporary injunction where it does not appear affirmatively that
there was an abuse of discretion.25 1 The Supreme Court will not ans-
wer a question certified by the Court of Appeals where the question
is one which would be determinative of the outcome of the case and
the answer would require the court to look beyond the legal issues.252

Where a ground of motion for rehearing in the Court of Appeals
does not constitute an exception in the application for certiorari to
the Supreme Court it will not be reviewed by the latter court.255

Motion to dismiss a petition for certiorari as having been im-
providently granted for petitioner's noncompliance with the rule
which requires that the same contentions made in the petition for
certiorari must have been embraced in the motion for rehearing was
denied without discussion in one case.2 5 4 Neither the State nor any

municipality has authority in a criminal or quasi-criminal case to ex-
cept to any sentence, judgment or decision of the court.2 55 A direct
bill of exceptions is premature if excepting to the overruling of a
plea in abatement, 256 or dismissal of a cross-action, 257 because neither
constitutes a final judgment. Similarly where defendant still has a
cross-action pending, a ruling or order dismissing the original petition
is not such a final judgment, 25 s nor an order sustaining a demurrer to
a motion to require counsel to disclose the name of the party whom
he represents, nor a judgment sustaining a demurrer to an answer to a

247. McMahon v. Folds, 216 Ga. 709, 119 S.E.2d 353 (1961).
248. Macon Auto Auction, Inc. v. Georgia Casualty & Surety Company, 104 Ga.

App. 245, 121 S.E.2d 400 (1961).
249. O'Quinn v. O'Quinn, 217 Ga. 431, 122 S.E.2d 925 (1961).
250. Boswell v. Underwood, 217 Ga. 675, 124 S.E.2d 394 (1962).
251. Brooks v. Carter, 216 Ga. 836, 120 S.E.2d 332 (1961).
252. Kelly v. Georgia Casualty & Surety Co., 216 Ga. 834, 120 S.E.2d 329 (1961).
253. Reserve Life Insurance Company v. Ayers, 217 Ga. 206, 121 S.E.2d 649 (1961).
254. Dunn v. Travelers Indemnity Co., 217 Ga. 367, 122 S.E.2d 518 (1961).
255. City of Dacula v. Allen, 103 Ga. App. 600, 120 S.E.2d 311 (1961).
256. Jones v. Moorehead, 103 Ga. App. 617, 119 S.E.2d 864 (1961).
257. E. L. B. & A. Corporation v. Georgia Implement & Truck Co., 103 Ga. App.

739, 120 S.E.2d 357 (1961).
258. Carlock v. Emery, 104 Ga. App. 783, 123 S.E.2d 309 (1961).
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plea and sustaining the plea,259 nor an order sustaining demurrers to
an amendment to a petition,260 nor the overruling of a motion for
summary judgment.2 6a A bill of exceptions must be dismissed where
there is no exception to a final judgment 62 as where the exceptions
are. only to antecedent rulings rendered more than thirty days prior
to the final judgment not excepted to.263 And where a petition has
been amended since the filing and certifying of the bill of exceptions
taken to the overruling of a general demurrer, the posture of the
case has changed and such bill of exceptions would be dismissed.2 64

Where the bill of exceptions was not tendered within the thirty day
period provided by law,265 or where service266 was not perfected with-
in ten days, or filing within fifteen days after certification,2 6 7 or where
delay of the clerk of the trial court in preparation and certification
of a transcript of the record within the time prescribed is not caused
by his own laches but by the active interposition of counsel for
plaintiff in error,268 or the certification by the trial judge is not timely
and no reason appears therefor and no mandamus was sought to re-
quire certification, 269 in either event the bill of exceptions will be
dismissed. Where an administrative agency is actively considering and
materially modifying its decision in a series of orders the time for ap-
peal does not begin to run until the final order in the series.2 70 If the
thirtieth day allowed for tender of a bill of exceptions falls on Sun-
day, then a tender on Monday, the thirty-first day, is timely.2 7 1 A bill
of exceptions properly tendered to a successor judge within the thirty
day period, and such successor judge disqualifying himself, the party
then has thirty days from the date of such disqualification to tender
such bill to a proper judge for certification. 272 Where there is no
certification of a bill of exceptions, 273 or no unqualified approval as
true,27 4 or a purported certification by a judge (in this instance a

259. Lacey v. Mann, 104 Ga. App. 585, 122 S.E.2d 174 (1961).
260. Dixie Seed Company v. Smith, 105 Ga. App. 227, 124 S.E.2d 318 (1962).
261. Burnam v. Vilkerson, 217 Ga. 657, 124 S.E.2d 389 (1962).
262. Lightsey v. Dixon, 217 Ga. 565, 123 S.E.2d 827 (1962).
263. Mutual Federal Say. & L. Ass'n. v. Campbell Coal Co., 105 Ga. App. 185,

123 S.E.2d 925 (1962).
264. Gillon v. Johns, 105 Ga. App. 599, 125 S.E.2d 70 (1962).
265. Hardy v. Georgia State Board of Pardons & Paroles, 217 Ga. 26, 120 S.E.2d

625 (1961).
266. Mavity v. Associates Discount Corporation, 217 Ga. 671, 124 S.E.2d 399 (1962).
267. Koivu v. Balkcom, 217 Ga. 145, 121 S.E.2d 22 (1961).
268. Rutherford v. Tidwell, 103 Ga. App. 557, 120 S.E.2d 38 (1961).
269. Brannen v. Cubbedge, 103 Ga. App. 552, 120 S.E.2d 58 (1961).
270. Nikas v. Oxford, 103 Ga. App. 721, 120 S.E.2d 677 (1961).
271. Smith v. A. A. Wood & Son Company, 103 Ga. App. 802, 120 S.E.2d 800

(1961).
272. Johnson v. Hamner, 103 Ga. App. 623, 120 S.E.2d 670 (1961).
273. Echols v. State, 103 Ga. App. 537, 120 S.E.2d 350 (1961).
274. Wofford v. Nance, 217 Ga. 612, 124 S.E.2d 72 (1962).
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judge emeritus) not qualified or authorized by law to act in the
case,27 5 the bill will be dismissed. Recitation in the trial judge's cer-
tificate that the bill consists of five pages when it actually consists of
five full pages and part of a sixth is considered by the court a typo-
graphical or clerical error and will not serve to void the bill.27 6 At-
tempted service of the bill of exceptions by mail, 277 or by leaving a
copy at the residence of a nonresident defendant 278 is ineffective, and
certification of service by the plaintiff in error pro se rather than by
counsel is not in compliance with the statute2 79 and without proper
service the bill will be dismissed. A purported bill of exceptions with
no assignment of error is insufficient to present any question for re-
view.280 Where some assignments of error are good and some bad the
bill will not be dismissed.28 ' It is usually necessary that the assign-
ment of error specifically and definitely describe the error, but a
general assignment of error on the ruling of the court is sufficient
when a copy of the ruling is attached to the bill.282 Vhile assignments
of error in the language "contrary to law and the evidence" and "con-
trary to law and contrary to the principles of equity and justice" have
been held insufficient, where an assignment was worded "contrary to
law, contrary to the evidence and without evidence to support it and
contrary to the principles of equity and justice, in that judgment
should have been rendered in favor of (plaintiff in error) " such was
held to be a proper assignment. 283 Error to constitute ground for re-
versal must be error harmful to the complainant.284 Asserted error
referring to the admission of certain evidence not attached or identi-
fied presents nothing for review, 285 and any assignment not urged will
be considered abandoned.286 Where consideration of the evidence is

275. Chambers v. Wynn, 217 Ga. 381, 122 S.E.2d 571 (1961); Plant v. Lewis, 217
Ga. 420, 122 S.E.2d 573 (1961).

276. Reserve Life Insurance Company v. Ayers, 103 Ga. App. 576, 120 S.E.2d 165
(1961).

277. Jackson v. Redwood Restaurant & Bars, Inc., 104 Ga. App. 13, 121 S.E.2d
88 (1961) ; Nicholson v. Balkcom, 104 Ga. 300, 121 S.E.2d 648 (1961).

278. State Highway Department v. Stewart, 104 Ga. App. 178, 121 S.E.2d 278
J1961).

279. Goodman v. Balkcom, 217 Ga. 169, 121 S.E.2d 646 (1961).
280. McMahon v. Folds, 104 Ga. App. 125, 121 S.E.2d 192 (1961); J. L. Todd

Auction Company v. Bryant, 105 Ga. App. 206, 124 S.E.2d 295 (1962).
281. Christian Construction Company v. Wood, 104 Ga. App. 751, 123 S.E.2d

151 (1961).
282. General Accident Fire & Life Assurance Corp. v. Titus, 104 Ga. App. 85,

121 S.E.2d 196 (1961).
283. Barron Buick, Inc. v. Kennesaw Finance Company, 105 Ga. App. 451, 124

S.E.2d 918 (1962).
284. Clay v. Stanfield, 216 Ga. 785, 119 S.E.2d 564 (1961); Goldstein v. Ipswich

Hosiery Company, Inc., 104 Ga. App. 500, 122 S.E.2d 339 (1961) ; Spielberg
v. McEntire, 105 Ga. App. 545, 125 S.E.2d 134 (1962).

285. Clay v. Stanfield, 216 Ga. 785, 119 S.E.2d 564 (1961).
286. Holland v. City of College Park, 105 Ga. App. 427, 124 S.E.2d 693 (1962);

Spielberg v. McEntire, 105 Ga. App. 545, 125 S.E.2d 134 (1962).

1962]



MERCER LAW REVIEW

necessary to review and the evidence is not incorporated either in the
bill or an approved brief of evidence the judgment will not be re-
versed on any evidentiary ground,287 and the same rule will apply
where the evidence is not properly briefed unless it appears that
counsel made a bona fide effort to properly brief the evidence.288

Where evidence essential to the determination of error is not incor-
porated in the bill of exceptions, nor attached as an exhibit thereto
properly identified, nor embodied in an approved brief of the evi-
dence such alleged error will not be considered. 289 The burden is
upon him asserting error to show it affirmatively by the record, and
where it appears that all the evidence produced upon the trial needful
to a determination of the alleged error is not properly before the
court,29 0 or where the grounds of exception are too incomplete be-
cause they fail to set forth the evidence, pleading or charge com-
plained of and fail as an alternative to designate pages of the record
where they may be found291 such alleged errors will not be considered.
The brief of evidence must have the approval of the trial judge and
since he loses jurisdiction with the certification of a bill of exceptions
a purported approval thereafter is ineffective even though recited to be
a nunc pro tunc order.29 2 Where error is alleged in an order on a
motion for new trial and the grounds of that motion or the recital
of facts therein are not approved by the trial judge such errors are
not properly before the reviewing court. 293 In case of a conflict be-
tween a bill of exceptions and the record, the latter will prevail. 294 In
order to raise a question for the consideration of the Supreme Court
as to the constitutionality of a statute, at least three things must be
shown: (1) the statute or the particular part or parts of the statute
which the party would challenge must be stated or pointed out with
fair precision, (2) the provision of the Constitution which it is
claimed has been violated must be clearly designated, and (3) it must
be shown wherein the statute or some designated part of it violates such
constitutional provision. Where no proper attack is made on constitu-

287. Whitney v. Birdsong, 216 Ga. 756, 119 S.E.2d 569 (1961).
288. Southeastern Liquid Fertilizer Company v. Chapman, 103 Ga. App. 773,

120 S.E.2d 651 (1961); Reynolds v. Reynolds, 217 Ga. 234, 123 S.E.2d 115
(1961).

289. Grimes v. Slaughter, 217 Ga. 116, 121 S.E.2d 110 (1961); Warren v. Hiers,
105 Ga. App. 202, 124 S.E.2d 445 (1962).

290. Thompson v. Thompson, 217 Ga. 649, 124 S.E.2d 76 (1962).
291. Morris v. Horton, 103 Ga. App. 825, 120 S.E.2d 778 (1961); Cobb v. DeLong,

216 Ga. 794, 120 S.E.2d 177 (1961).
292. Cobb v. DeLong, 216 Ga. 794, 120 S.E.2d 177 (1961).
293. Ownby v. Farmer, 104 Ga. App. 62, 121 S.E.2d 87 (1961); Etheridge v.

Hooper, 104 Ga. Ap. 227, 121 S.E.2d 323 (1961).
294. Smith v. A. A. Wood & Son Company, 103 Ga. App. 802, 120 S.E.2d 800

(1961); Thomas v. Williams, 105 Ga. App. 321, 124 S.E.2d 409 (1962).
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tional grounds the constitutionality will not be determined.295 Where
a constitutional attack is made on a statute identified by section number
of the annotated code and the official Code of 1933 contains no such
section number no proper constitutional question has been raised for
determination.

296

On certiorari in the superior court where the facts are undisputed
and a question of law only is involved, it is error to remand the
case to the trial court without rendering a final decision.297 That
court has no jurisdiction to entertain such a petition not presented
within thirty days of the rendition of the judgment sought to be at-
tacked.298 Under the terms of GA. CODE ANN. §19-206 (1933), which
was not changed by the amendatory act of 1961,299 it is necessary that
in all applications for certiorari in civil cases bond be given in an
amount approved by the trial judge and that such judge certify under
his own signature that the bond has been approved and that the costs
have been paid; otherwise the certiorari is void. Approval of the bond
by the clerk or certification by the clerk or other officer that the costs
have been paid is insufficient. 800

STATUTES

In March of 1961 the Supreme Court of the United States held30 '
unconstitutional the provisions of GA. CODE ANN. §38-415 (1954 Rev.),
which made provision for an unsworn statement by a defendant in a
criminal case, and in the same case questioned but did not positively
rule on the following section 302 providing that such a defendant was
an incompetent witness. To meet the situation created by this de-
cision the General Assembly passed two acts, one affecting trial
courts3 0 3 and one affecting courts of inquiry.304 The effect of these acts
is to permit the accused to make an unsworn statement, or, at his elec-
tion, be sworn and testify as any other witness except that his char-
acter may not be assailed unless he first places his character in issue,
and further that his failure to testify shall create no presumption

295. Marques v. Ross, 217 Ga. 153, 121 S.E.2d 305 (1961); Williams v. State, 217
Ga. 312, 122 S.E.2d 229 (1961).

296. Underwood v. Atlanta & West Point Railroad Company, 217 Ga. 226, 122
S.E.2d 100 (1961).

297. Treadwell v. City of Social Circle, 103 Ga. App. 673, 120 S.E.2d 195 (1961).
298. Hitt v. City of Atlanta, 103 Ga. App. 717, 120 S.E.2d 339 (1961).
299. Ga. Laws 1961, p. 190.
300. Veal v. Eagle Fire Insurance Company, 103 Ga. App. 757, 120 S.E.2d 674

(1961).
301. Ferguson v. Georgia, 365 U. S. 570, 81 S.Ct. 756, 5 L.Ed.2d 783 (1961).
302. GA. CODE ANN. §38-416 (1954 Rev.).
303. Ga. Laws 1962, p. 133.
304. Ga. Laws 1962, p. 453.
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against him nor serve as the subject matter of any comment thereon.
He is made a competent but not a compellable witness.

Procedures in divorce, 305 attachment 30 6 and garnishment3 07 cases
were amended to make the practice more in conformity with the rules
governing civil proceedings generally. Further the ground of incurable
insanity as warranting grant of divorce which provided confinement
in an institution for the insane for a period of three years was modi-
fied to provide for such after only two years of such confinement, 308

and the provision for constructive service of an application to remove
disabilities was amended to provide for publication of citation once a
week for four consecutive weeks within a sixty day period preceding
the first day of the term to which the action is returnable. 30 9 Pro-
vision for notice of the final hearing in an adoption proceeding was
amended to provide that if constructive service of the proceeding was
perfected as provided and no formal objections have been filed then
no further notice shall be required and in the event notice is mailed,
then mailing such notice by registered mail, properly stamped and
addressed to the same address used for the constructive service shall be
all that is required.3 10 GA. CODE ANN. §3-202 (1962 Rev.), fixing
the venue in equitable proceedings was amended to provide, ".... fore-
closures and sales under power shall be considered pending litigation"
so that such equitable proceedings for injunction to stay pending pro-
ceedings may be brought in the county where such proceedings are
pending. 311 The provisions for issuance of criminal warrants was
amended to require more specific information in each instance. 312

GA. CODE ANN. §81-1001 (1956 Rev.), dealing with the time and
place for determining the sufficiency of pleadings was amended by
striking the last sentence in the first paragraph reading as follows:
"Either party who amends or attempts to amend his petition or other
pleading in response to order or other ruling of the court shall not be
held to have waived his objection to such order or ruling but may
thereafter take exception thereto as in other cases." 313 The law making
provision for discovery, depositions and interrogatories 314 was amended
to provide that any notice, with the exception of notice to take testi-
mony before action and pending appeal and except subpoenas, may be

305. Ga. Laws 1962, p. 462.
306. Ga. Laws 1962, p. 520.
307. Ga. Laws 1962, p. 717.
308. Ga. Laws 1962, p. 600.
309. Ga. Laws 1962, p. 597.
310. Ga. Laws 1962, p. 524.
311. Ga. Laws 1962, p. 659.
312. Ga. Laws 1962, p. 668.
313. Ga. Laws 1962, p. 682.
314. Ga. Laws 1959, p. 425.
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served in the same manner as service of demurrers, pleas and answers;
subpoenas may be served as any other witness subpoenas. 15 The same
act amended GA. CODE ANN. §38-2111 (a) (1954 Rev.), relating to
refusal to make discovery to the end that recourse for relief therefrom
is not limited to the superior courts, and further to make the pro-
visions of the act applicable to workmen's compensation cases. An act
was adopted to provide for the extension of time not exceeding thirty
days by written agreement filed with the clerk for the filing of defen-
sive pleadings, provided that unless specifically provided in the agree-
ment the trial term shall not be affected. 316 GA. CODE ANN. §110-401
(1959 Rev.), pertaining to default judgments was revised to permit

the taking of such a judgment in term time or vacation, in open court
or in chambers, and providing that an action on open account shall
not be considered one for unliquidated damages. GA. CODE ANN.
§110-406 (1959 Rev.), was repealed. 317 The law relating to child cus-
tody as between parents was amended 318 to provide that where the
child involved has reached the age of fourteen years such child shall
have the right to select the parent with whom he shall live and that
selection shall be controlling unless the parent so selected is de-
termined not to be a fit and proper person to have the custody of such
child. Other legislation was enacted amending GA. CODE ANN. §49-204
(1933), relating to notice of an application to sell and reinvest the

estate of a ward to provide that notice to the ward will not be required
when the ward is a patient in a state or federal hospital; 19 to pro-
vide for the payment of costs in advance to procure issuance of a
peace warrant;3 20 to authorize service by judges emeritus of the su-
perior court upon request made by the superior court judge; 321 and
to provide that the judge of a juvenile court, or in the event of his
absence or inability so to do, a judge of the superior court, may ap-
point any attorney at law a resident of the county to serve as judge
pro tempore of the juvenile court.322

315. Ga. Laws 1962, p. 684.
316. Ga. Laws 1962, p. 687.
317. Ibid.
318. Ga. Laws 1962, p. 713.
219. Ga. Laws 1962, p. 93.
320. Ga. Laws 1962, p. 121.
321. Ga. Laws 1962, p. 547.
322. Ga. Laws 1962, p. 150.
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