
INSURANCE

By B. CARL BUICE*

ACTIONS-DAMAGES

The purpose of insurance is to indemnify the insured against a
loss, not to pay him an arbitrary sum in the event of loss. Therefore,
to be entitled to a recovery the insured must show the value of the
items lost.'

ACTIONS-DEFENSES-WAIVER

If a liability insurer, with knowledge of a ground of forfeiture or
non-coverage under the policy, assumes and conducts the defense of
an action brought against the insured, without disclaiming liability
and giving notice of its reservation of rights, it is thereafter precluded
in an action upon the policy from setting up such ground of for-
feiture or non-coverage. However, the insurance company may avoid
the estoppel by giving timely notice informing the insured that, not-
withstanding its defense of the action, it disclaims liability and does
not waive the defenses available to it against the insured. The in-
sured's consent to such a reservation may either be expressed, or may
be implied from acquiescence, for example, where the insured, after
receiving such notice, permits the insurance company to continue the
defense of the suit.2

ACTIONS FOR PREMIUM

The case of Georgia Casualty and Surety Company v. Bradshaw3

reiterates the proposition that a petition seeking to collect unpaid in-
surance premiums is sufficient to withstand a demurrer if it shows the
number of each policy, the effective dates of each, and the premiums
due on each.

ACTIONS-PARTIES

A defendant insurance company is entitled to the protection of
having all parties named in the insurance policy joined as parties
plaintiff in order that they may be bound by the judgment rendered.

*Member of the firm of Wheeler, Robinson & Thompson, Gainesville, Georgia.
A.B., Mercer University, 1954; LL.B., 1957. Member of the Georgia Bar.

1. National Fire Insurance Co. v. Banister, 104 Ga. App. 13, 121 S.E.2d 46 (1961).
2. State Farm Mutual Automobile Insurance Co. v. Anderson, 104 Ga. App.

815, 123 S.E.2d 191 (1961).
3. 105 Ga. App. 416, 124 S.E.2d 657 (1962).



MERCER LAW REVIEW

This may be done by amendment. If one of the named insureds files
suit against the company without listing the other named insured or
insureds as co-defendants, the petition is subject to demurrer.4

AGENT-INSURED RELATIONS

An adjuster's conduct may waive an insurance company's right to
insist upon a sworn proof of loss. After a claim was made under the
terms of a fire insurance policy, the company sent an adjuster to take
a written statement from the insured and entered into a course of ne-
gotiations with him regarding the payment of the claim. When the
case got into litigation, the company urged as a defense the insured's
failure to file a sworn proof of loss.The Court of Appeals held that
the negotiations conducted by the company authorized, if it did not
demand, a finding that the insurance company had lulled the insured
into a belief that his claim would be paid. Thus the company was
estopped from asserting the failure to file a proof of loss as a de-
fense. 5

The plaintiff in Kelly v. Georgia Casualty & Surety Company6

brought an action against an insurance agent alleging fraud and de-
ceit. The petition contained allegations that, in a conference with the
plaintiff, the defendant had stated that the property was insured as
of that time. In another place the petition stated that the defendant
had stated that he would procure insurance on the property. The
court construed these conflicting allegations against the petitioner
and ruled that the petition as a whole set forth only that the agent
represented that he would undertake to procure insurance. Since
the agent could not be expected to know that the insurance company
would refuse to undertake the coverage or that the property would
burn down at 1:30 a.m., on the following day, such a statement on
his part could not be considered either fraudulent or deceitful.

The Supreme Court granted certiorari and reversed,7 holding that
the allegations which the Court of Appeals had found to be incon-
sistent were actually compatible in that they referred to different
stages in a series of events. The Supreme Court concluded that the
petition charged that the defendant's insurance agent represented that
he had issued a binder insuring the property when he knew that he

4. National Fire Insurance Company v. Banister, 104 Ga. App. 13, 121 S.E.2d 46
(1961).

5. Travelers Fire Insurance Company v. Robertson, 103 Ga. App. 818, 120 S.E.2d
657 (1961).

6. 104 Ga. App. 167, 121 S.E.2d 313 (1961).
7. Clark v. Kelley, 217 Ga. 449, 122 S.E.2d 731 (1961).
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had not done so, and that he did this to deceive the plaintiff about
her insurance coverage. This states a cause of action for deceit.

When the case was returned to the Court of Appeals, that body
made one additional observation. Since this is an action for deceit
and not an action on a policy of insurance, there is no requirement
that there be any written documents involved. Therefore the de-
fendant's attempt to rely upon the Georgia law requiring policies of
insurance to be in writing was without merit.8

No less than fourteen claimants descended upon Bankers Fidelity
Life Insurance Company seeking redress in an alleged situation which
was controlled by a single decision.9 These claimants alleged that the
defendant's agent represented that instead of life insurance they were
buying a "profit sharing" plan. Subsequent to these representations,
the insurance policies were issued upon applications made by the
claimants and premiums were paid thereupon. The Court of Appeals
held that the law applicable to these cases was Ga. Laws 1912,
pp. 119, 124. This statute, which was section 56-519 of the Georgia
Code of 1933 was repealed by the recent revision of Georgia's in-
surance law. This now defunct statute simply made it unlawful for
an insurance agent to make false representations in connection with
an attempt to sell an insurance policy. The Court of Appeals held
that this provision gave an insured a right of action different from the
general rights of action which might lie for other types of fraud.10

Since, the court held, this was a statutory right of action, questions of
ratification and estoppel did not apply, and defenses based upon these
principles were properly stricken.

SAME-THE APPLICATION

The case of Gilham v. National Life and Accident Insurance Com-
pany" involved the defendant's motion for summary judgment based
upon material misrepresentations made in an application which was
made a part of a life insurance policy. The trial court had granted
the defendant's motion. In reversing this judgment, the Court of Ap-
peals recognized the general rule that where the application for in-
surance is attached to and becomes a part of the policy, the policy will

8. Kelly v. Georgia Casualty & Surety Co. 105 Ga. App. 104, 123 S.E.2d
711 (1961).

9. Bankers Fidelity Life Insurance Company v. Harrison, 104 Ga. App. 899, 123
S.E.2d 440 (1961).

10. It is interesting to note that the present law makes such misrepresentations
grounds for revoking a license, but gives no separate right of action to an in-
tended victim. GA. CODE ANN. §§56-813A - 824B (1960 Rev.), Ga. Laws
1960, pp. 289, 421, 447.

11. 104 Ga. App. 459, 122 S.E.2d 164 (1961).
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be avoided if the insurer shows that the representation was false and
that it changed the nature, extent, or character of the risk. However,
the court pointed out, the mere failure to state a material fact, if
the failure is not wilful or fraudulent, will not void a policy of in-
surance. The application of these two rules becomes difficult when
the response given to a particular question is correct but incomplete.
In most cases, as in this one, it will be for the jury to determine
which rule to apply.

The dangers to the company exposed in the Gilham case can be
avoided by a carefully worded contract. When the cestui que vie of
the life insurance policy in the case of Interstate Life and Accident
Insurance Co. v. Baldwin12 made application for his policy, the ap-
plication did not reveal a pre-existing heart condition. As usual, it
was contended that the agent who took the application was told about
the condition. However, the policy contained the following provision:

This policy contains the entire agreement between the com-
pany and all parties at interest. . . Its terms cannot be
changed nor its condition varied except by a written agree-
ment signed by an authorized officer of the company. No
other person shall have power to make or alter this contract
or waive forfeitures. 13

The policy also provided that if the applicant failed to reveal
hospitalization or treatment for a disease, except for a minor disease,
the liability of the company would be limited to returning the
premiums.

Whether the agent knew of the heart condition was held to be im-
material since it did not appear that any modification of the contract
was effected in the manner outlined in the policy for such modifica-
tion.

Once hospitalization or treatment for a disease has been estab-
lished, the burden is upon the claimant to show that the disease
treated was not a serious one. In the present case that burden was not
carried. It was, therefore, error for the trial judge to refuse to sustain
the company's motion for judgment non obstante veredicto.

However, the case of South Carolina Insurance Company v. Hunni-
cutt 14 points out that the scope of such a provision has its limits. A
provision in an automobile liability insurance policy stating that
none of the terms of the policy shall be waived except by an endorse-
ment which is made a part of the policy, and providing further that

12. 105 Ga. App. 196, 123 S.E.2d 899 (1962).
13. Id. at 198, 123 S.E.2d at 901.
14. 105 Ga. App. 257, 124 S.E.2d 315 (1962).
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no knowledge possessed by an agent shall effect a waiver or estop the
company from asserting any right under the policy, is valid and bind-
ing. When, as in this case, the underwriters of the insurance company,
not merely one of its writing agents, not only know that the insured
vehicle is being put to a use excluded by the terms of the policy, but
increase the premiums based upon such use, then the company will
be held to have waived the provisions of the exclusion.

In most cases it is very difficult for a company to protect itself from
dishonesty--actual or alleged-on the part of the agent who fills
out the application. The case of Reserve Life Insurance Company v.

Ayers15 involved such a situation.
The insured's testimony was that he had given truthful answers to

the agent who then must have entered false ones on the application.
The court held that knowledge of the true facts, since told to the
agent, would be imputed to the company. Since the company "knew"
the true circumstances when it issued the policy, refusal to pay the
claim was frivolous and penalty and attorney's fees under GA. CODE

ANN. §56-706 (1960 Rev.) were authorized. 6

Unfortunately, this decision does not comment on the fact the in-
sured authorized his wife to sign the application as his agent. Pre-
sumably both could read. The law has long been established that a
literate person who executes a document is bound thereby.

Decisions such as this declare an open season for fraud. Although
clauses such as those used in the Baldwin case, supra, reduce, they do
not eliminate the problem. Not only are the underwriters unable to
rely upon the written application when issuing a policy but the com-
pany exposes itself to serious penalties if it attempts to do so in de-
fending a subsequent claim. Yet the insured signed the application
and should know its contents. Unfortunately, litigants are not always
honest. For an unscrupulous claimant, false representations in an appli-
cation are always the agent's doing. Not all agents are honest, either.
But what better check can be put upon the dishonest than to bind
them by their written agreements? This is, after all, basic contract
law.

ARBITRATION

The case of Colevins v. National Union Fire Insurance Co.' 7 was an
action on a fire insurance policy to recover the value of a building
and its contents which were destroyed by fire. Although the matter
had previously been submitted to arbitration under the terms of the

15. 103 Ga. App. 576, 120 S.E.2d 165 (1961).
16. See also the cases discussed in 10 MERcER L. REv. 93-95 (1958).
17. 105 Ga. App. 169, 123 S.E.2d 559 (1961).
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policy, it was held that the petition and evidence presented a jury
issue as to whether the appraiser's award was so inadequate as to be
fraudulent. The trial court's action in directing a verdict for the in-
surance company was reversed.

ATrORNEY'S FEES

Reserve Life Insurance Company v. Ayers18 is the second appeal of
a case reported during the last survey period.19 On this second appeal
the court held that it was proper for the plaintiff, who was suing for
attorney's fees, to set out the expenses involved in an appeal and
second trial of the case as a part of those fees, even though the appeal
and second trial were made necessary because of errors committed
by plaintiff's counsel. The plaintiff was allowed to recover $8,000 for
attorney's fees on a $565.10 claim. The court stated that the sum
involved did not as a matter of law show bias or prejudice on the part
of the jury.

The Supreme Court granted certiorari and affirmed. 20 Its decision
pointed out certain additional facts:

The prayer for attorney's fees had been attacked by demurrer. The
order overruling the demurrer had not been excepted to on any of
the several appeals and had thus become the law of the case. There-
fore it was too late to raise the question of whether the attorney's fees
were excessive in view of the size of the claim. This issue was fore-
closed by the order on the demurrer.

No evidence was introduced to contest the testimony of the plain-
tiff's attorney as to what he was due.

In the case of Burke v. Life Insurance Company of Georgia2 l the
court decided, apparently without dissent, that it was a jury question
whether the defendant's failure to pay amounted to bad faith. This
is curious, since the defendant's position regarding the construction of
a policy provision was reasonable enough to convince two appellate
judges of its correctness. Previously the law has been that an insurance
company did not risk liability for attorney's fees and penalty when it
sought a judicial interpretation of a policy provision which had not
been construed by the appellate courts of the jurisdiction.22 The in-
ability of the Court of Appeals to agree upon the meaning of the

18. 103 Ga. App. 576, 120 S.E.2d 165 (1961).
19. Reserve Life Insurance Company v. Ayers, 101 Ga. App. 887, 115 S.E.2d 477

(1960).
20. 217 Ga. 206, 121 S.E.2d 649 (1961).
21. 104 Ga. App. 865, 123 S.E.2d 426 (1961).
22. Reserve Life Insurance Company v. Bearden, 96 Ga. App. 549, 101 S.E.2d

120 (1957). aff'd, 213 Ga. 904, 102 S.E.2d 494 (1958). See also, Buffalo In-
surance Co. v. Steinberg, Note 57, infra.
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phrase would seem to establish the defendant's right to have a judicial
interpretation thereof.

The Supreme Court granted certiorari, but deciding that they had
improvidently done so, dismissed it without ruling upon the merits
of the case.23

BONDS

The case of Campbell v. Benton24 involved a suit upon a bond
which was required by statute to be issued to an operator of a live-
stock market. The court held that the law at the time the bond was
issued is as much a part of the bond as the terms contained therein.
"[W]hatever is included in the bond which is not thereby required
must be read out, and whatever is not expressed and ought to have
been incorporated must be read in, so as to conform to the require-
ments of the law."25

A condition in a bond that, in the event of a default by the prin-
cipal, the surety shall promptly be given a written statement setting
forth the particulars of the default states a condition precedent to
recovery on the bond. If, in an action upon the bond, the petition
sets forth this condition, but does not allege performance of the con-
dition or a legal reason for not performing it, the petition will be
subject to general demurrer.2 6

In the case of Mayor and Aldermen of the City of Savannah v.
Glens Falls Ins. Co.,2 7 the petition alleged that the defendant's surety
obligated itself to insure the performance of a contract dated August
27, 1956, for furnishing materials in connection with the renovation
of a sewer system. The petition then went on to show that the con-
tract involved was dated August 31, 1956, and was for the renovation
of a sewer system and not merely the furnishing of materials. The va-
riation between the actual contract and the terms of the bond were
obviously material and no cause of action was stated.

CANCELLATION

New Amsterdam Casualty Company v. Russell28 was an action upon
an insurance policy which provided for a cancellation by written notice
to the insured. The Court of Appeals held that this provision was not
complied with by verbal notice from the agent, written notice to the

23. Life Insurance Co. of Georgia v. Burke, 217 Ga. 742, 125 S.E.2d 48 (1962).
24. 217 Ga. 368, 122 S.E.2d 223 (1961).
25. Id. at 372, 122 S.E.2d at 226.
26. Jenkins v. Gordy, 105 Ga. App. 255, 124 S.E.2d 303 (1962).
27. 104 Ga. App. 879, 123 S.E.2d 923 (1961).
28. 103 Ga. App. 553,120 S.E.2d 150 (1961).
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insured's lawyer, or by filing defensive pleadings based upon cancel-
lation in a lawsuit arising out of a different collision.

CONSTRUCTION OF POLICY

The provisions of an insurance policy, in the event of ambiguity,
are to be given that construction which is most favorable to the in-
sured. If the performance of one act is expressly made a condition
precedent to recovery, it will be held that other acts not so specifically
designated, will not be conditions precedent to recovery. 29

COVERAGE-CHANGE or USE

The insured in the case of Dunn v. Travelers Indemnity Company3 o

had stated in his application for automobile liability insurance that
the insured vehicle would be used hauling asphalt and gravel for
Wilkes Construction Company. The declarations in the application
had been attached to and made a part of the policy. After the job
with Wilkes Construction Company ended, the insured took employ-
ment with Wilkes County and thereafter was involved in a collision.
The Court of Appeals held that since the truck was now being used
for another employer, it was not being used as contemplated in the
policy. Coverage terminated with the termination of the Wilkes Con-
struction Company job. The Supreme Court granted certiorari and
reversed 31 stating that the statement of employment was not a limita-
tion of the coverage. The policy would afford coverage as long as the
insured was engaged in his usual business-hauling gravel. The court
pointed out that decisions of this nature are controlled by the
language of the particular policy involved.

COVERAGE-DURATION

The case of Burke v. Life Insurance Company of Georgia3 2 involved
a claim for double indemnity based upon a policy of paid-up life in-
surance which contained a double indemnity provision. The question
was whether the cestui qui vie died at a time when the double in-
demnity coverage was applicable. The policy provided that in order
for the double indemnity provision to apply, it must appear that the
cestui qui vie sustained his fatal injury " . .. after attaining age ten
and prior to attaining age sixty, and while the policy is maintained

29. Macon Auto Auction, Inc. v. Georgia Casualty and Surety Company, 104 Ga.
App. 245, 121 S.E.2d 400 (1961).

30. 103 Ga. App. 669, 120 S.E.2d 631 (1961).
31. 217 Ga. 426, 122 S.E.2d 518 (1961).
32. 104 Ga. App. 865, 123 S.E.2d 426 (1961).
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in full force and effect during the premium paying period." 33 The
crucial question was whether the use of the phrase "during the prem-
ium paying period" meant that the injury had to be received before
the policy reached a "paid-up" status. The majority of the court de-
cided that the phrase had no such meaning. The majority considered
the quoted passage ambiguous and, construing it more strongly
against the insurer held that it was merely a statement that the policy
must be maintained in full force and effect during the premium
paying period. Judges Felton and Frankum dissented.

CRIMES

The act3 4 which defines the criminal offense of "Burning to De-
fraud Insurer" was subjected to a constitutional attack and held to
be valid. 35

DEFINITIONS

11EXPLOSION"

In the case of American Fire and Casualty Company v. Standridge36

the plaintiff was attempting to recover under the terms of the com-
prehensive coverage of his automobile insurance policy for damage
caused when his transmission "exploded." Comprehensive coverage,
of course, covers damage caused by an explosion. The court held that
the bare allegation that the transmission "exploded" will not support
the presumption that it exploded accidentally. Only in the latter case
would it be covered. The petition was subject to general demurrer.

In a special concurring opinion, Judge Townsend went to great
pains to point out to the plaintiff what he would have to plead in
order to stay in court. The Judge then suggested that res ipsa loquiter
would apply if the plaintiff was unable to show why his transmission
exploded.

"PRIVATE MOTOR DRIVEN AUTOMOBILE"

The life insurance policy in the case of Interstate Life and Accident
Insurance Company v. Suggs3 7 provided coverage only if the insured
died as the result of injuries received " . . . by the collision of or by
any accident to any . . . private motor driven automobile insured is
riding or driving."3s The insured, a policeman, was fatally injured

33. Id. at 868, 123 S.E.2d at 429.
34. Ga. Laws 1949, pp. 1118-1122; GA. CODE ANN. §26-2213 (1953 Rev.).
35. Eubanks v. The State, 217 Ga. 588, 124 S.E.2d 269 (1962).
36. 104 Ga. App. 539, 122 S.E.2d 124 (1961).
37. 105 Ga. App. 524, 125 S.E.2d 83 (1962).
38. Id. at 525, 125 S.E.2d at 84.
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while riding in a city-owned automobile on police patrol. While the
court indicates that public ownership alone might not control the is-
sue involved, they held that judgment for the insurance company was
demanded in this case. A public officer driving a public vehicle in the
performance of a public duty could not be considered to be in a
"private motor driven automobile."

"THEFT"

When a person obtains possession of a rental car by using an as-
sumed name and thereafter skips with the vehicle, this is a loss
caused by theft or larceny within the coverage of theft insurance.3 9

"WINDSTORM"

The case of Stephens v. Cotton States Mutual Insurance Company,40

was an attempt to recover damages for the loss of a chicken
house under the terms of an insurance policy which insured against
loss by windstorm and hail but did not cover losses occasioned by
"ice (other than hail), snowstorm" or "sleet." It seems that the
chicken houses collapsed during a snowstorm. The court pointed out
that the policy made a distinction between sleet and hail and con-
cluded that any ice falling on the night in question must have been
something other than hail. However, since the testimony indicated
that there had been "some wind," the court held that it was a jury
question whether the loss was caused by windstorm. It was therefore
error for the trial judge to direct a verdict for the defendant.

In reaching this result, the court fails to explain what effect, if
any, should be given the clause which excludes loss caused by a snow-
storm. To this extent, the decision is either unclear or unsound.

ELEEMOSYNARY INSTITUTIONS

The case of Cox v. DeJarnette,41 was an action against the
trustees of a church for injuries received by the claimant when she fell
upon a stairway at an entrance to the church building. After a re-
view of local and foreign authorities, the Court of Appeals came to
the following conclusions: While the doctrine of charitable immunity
applies in 'Georgia, an eleemosynary institution may be subjected to
tort liability to the extent of its assets held and used for non-
charitable purposes. If the institution has taken out a policy of liabili-

39. Reserve Insurance Company v. Inter-Urban Transit Lines, 105 Ga. App. 278,
124 S.E.2d 498 (1962).

40. 104 Ga. App. 431, 121 S.E.2d 838 (1961).
41. 104 Ga. App. 664, 123 S.E.2d 16 (1961).
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ty insurance, the doctrine of charitable immunity would not apply to
any claim which would otherwise come within' the terms of the in-
surance policy. In reaching this result the court states that the taking
out of a liability policy waives the charitable immunity to the extent
of the insurance policy's coverage. It further states that it would be a
violation of public policy to permit an insurance company to collect
premiums out of the charitable assets of an institution and then to
avoid liability by hiding behind the charitable institution's veil of
immunity.

Because the existence of the insurance policy is a prerequisite
to liability, the existence of the policy may be set out in the petition.

EXCLUSIONS

The case of United Benefit Life Insurance Company of Omaha v.
Glisson4 2 involved the construction of the following provision in an
accident and sickness policy:

The provisions of this policy relating to benefits other than
life insurance benefits do not cover (a) accidental bodily
injuries arising out of or in the course of the employment
of the protected person or his dependents or sickness covered
by a Workmen's Compensation Act or similar legislation .... 43

The insured was injured in the course of his employment, and the
insurance company contended that the accident was not covered under
the above provision. The Court of Appeals held that the provision was
ambiguous. Then, construing the provision more strongly against the
insurer, they held that the conjunction "or" meant, in this instance,
"and"; that the phrase "covered by a Workmen's Compensation Act
or similar legislation" referred all the way back to modify the phrase
"accidental bodily injuries"-notwithstanding the fact that the word
"sickness" was inserted in between; and that the whole phrase meant
that the only accidental bodily injuries which were excluded from
the coverage were those covered by workmen's compensation. Since
the claimant was not covered by workmen's compensation, the injury
was not excluded from coverage. The court seems to have gone rather
a long way to find ambiguity in an apparently simple provision.

Buffington v. New Hampshire Fire Insurance Co. 44 involved the
construction of a rider on an automobile liability insurance policy
which provided: "It is understood and agreed that there are no male

42. 105 Ga. App. 122, 123 S.E.2d 350 (1961).
43. Id. at 123, 123 S.E.2d at 351.
44. 104 Ga. App. 139, 121 S.E.2d 270 (1961).
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drivers under 25 years of age driving this car." The court stated that
it did not feel that the company intended this language to void cov-
erage any time such a driver was operating the vehicle. Such a result,
if intended, could have been spelled out with a good deal more
clarity. The endorsement was held to exclude drivers under 25 who
operated the automobile with some degree of regularity, but an oc-
casional operation of the car on isolated instances would come under
the terms of insurance coverage.

FRAUDULENT INSTRUMENTS-INSURANCE AGAINST

The insurance policy involved in the case of Macon Auto Auction,
Inc. v. Georgia Casualty and Surety Company45 was one of a relatively
new type issued for the purpose of indemnifying automobile dealers
against losses due to fraudulent instruments, such as bad checks. The
insured in this case accepted certain checks as replacements for checks
which had previously been given and bounced. The second checks
were also bad. The court held that the scope of the coverage of the
insurance policy was broad enough to cover the second checks.

GROUP INSURANCE

The case of Pilot Life Insurance Company v. McCrary46 was decided
in favor of the claimant without ever clearly stating the issues on ap-
peal. The insurance company, which had written a group life insur-
ance policy, apparently attempted to defend the claim on the ground
that there had been a misstatement of age in the application and that
there had been a period during which the deceased was only a part-
time employee. In passing, the court reminded us that in the case
of a group life insurance policy, the policy holder (employer) is the
agent of the insurance company and knowledge of the employer is
knowledge of the company. 47

The above rule will not apply, however, when the employer has
merely agreed to transmit premium payments on an employee's in-
dividual policy. The claimant under a hospitalization policy had
apparently made arrangements for his premium to be paid by his em-
ployer. After a period of hospitalization, he made a claim under the
policy and was advised that it had lapsed for non-payment of premium.

45. 104 Ga. App. 245, 121 S.E.2d 400 (1961).
46. 103 Ga. App. 549, 120 S.E.2d 134 (1961).
47. Citing, Cason v. Aetna Life Insurance Company, 91 Ga. App. 323, 85 S.E.2d

568 (1954).
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He then filed suit contending that the action was on a group policy
and that he had paid his premiums regularly to his employer.48

The Court of Appeals held that the policy involved in this case
was not a group policy but an individual one which had been issued
directly to the claimant. In reaching this result, the court set out
the following definition of group insurance:

Group insurance is the coverage of a number of individuals
by means of a single or blanket insurance policy. 44 C.J.S.
479, Insurance Sec. 15; Travelers Ins. Co. v. Harrington, 75
Ga. App. 759 (44 S.E.2d 457, 460). In group insurance em-
ployees do not make individual applications and they re-
ceive certificates referring to the master policy which is is-
sued to the employer. Prudential Ins. Co. of America v. Jen-
kins, 290 Ky. 802 (162 S.W.2d 791).49

There was nothing in the petition to show that the insurance
company had made the claimant's employer his agent. To establish
a dual agency one must allege knowledge and consent by both princi-
pals. In the absence of an allegation of knowledge and consent by
the insurance company, a dual agency is not established. Plaintiff's
employer was his agent alone, and its failure to relay the premiums
was not the fault of the insurance company. Since the petition shows
that the premiums were not received by the company, no cause of
action was stated.

INTERPLEADER

Travelers Indemnity Company v. Pruitt50 was a petition for inter-
pleader and injunction filed by a surety company. It seems that the
principal was being sued in several actions for an aggregate amount
much in excess of the bond. The surety company tendered the total
amount of the bond into court, asked that the court prorate this sum
among the claimants, and requested that the claimants be enjoined
from pursuing their other actions. The Supreme Court held that the
surety company was entitled to the relief sought.

The case of Kimbrell v. Lincoln National Life Ins. Co.,5 1 was
also an action in interpleader filed by an insurance company. Al-
though the issues involved only well settled rules of law, there was
uncertainty as to the facts, and a good case for interpleader was
stated.

48. McFarland v. Business Men's Assurance Company, 105 Ga. App. 209, 124
S.E.2d 432 (1962).

49. Ibid.
50. 217 Ga. 402, 122 S.E.2d 921 (1961).
51. 217 Ga. 335, 122 S.E.2d 94 (1961).
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LAPsE-REINSTATEMENT

Two cases decided within the survey period point up the fact that
the reinstatement of an insurance policy does not necessarily relate
back to the date of expiration.

The case of Godwin v. American Casualty Company52 involved
a policy of accident and sickness insurance which had lapsed and
been reinstated by the payment of premium. The policy provided
that in such a case the reinstated policy would cover only such
sickness as commenced more than ten days after reinstatement. Since
the insured entered the hospital less than ten days after the rein-
statement, she was not covered by the sickness provisions of the policy
either then, or upon a subsequent hospitalization for the same illness.

The automobile collision insurance policy which was the subject of
the case, State Farm Mutual Automobile Insurance Company v.
Moore,53 had expired prior to the accident in question. The insurance
company reinstated the policy upon application of the insured subse-

quent to the accident but in doing so stated, "you have been given
credit for twelve days out of force between the policy due date and
the date of payment." It was during this period that the damage had
been suffered. The Court of Appeals held that under these facts the
insured was not entitled to recover and it was error to refuse to
sustain a general demurrer.

LAPsE-TIME OF DEATH

The case of Travelers Insurance Company v. Miller54 turned upon
a question of timing. The deceased's coverage under a group life in-
surance policy terminated on midnight, December 19, 1959. The de-
cedent's body was found on the morning of December 20, 1959, at
about 10 o'clock a.m. The question, of course, was whether he died
before or after midnight. There was expert testimony that, from the
condition of the body at the time it was found, it appeared that the
man had been dead for at least twelve hours and perhaps considerably
longer. With this evidence, a recovery on the policy was authorized.

LIFE INSURANCE-PROOF OF DEATH

A condition in an insurance policy requiring that notice of death
and proof of loss be furnished the insurer at its home office within
a certain specified time is valid and a condition precedent to the en-

52. 105 Ga. App. 43, 123 S.E.2d 407 (1961).
53. 104 Ga. App. 194, 121 S.E.2d 286 (1961).
54. 104 Ga. App. 554, 122 S.E.2d 268 (1961).
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forcement of the policy. The plaintiff must allege that the conditions
precedent have been met but need not set forth the details of the
notice and proof furnished the insurer. Such matters are evidential
and it is not necessary to show that the plaintiff personally trans-
mitted the required proofs. It is sufficient if someone else submitted
them on behalf of the plaintiff.55

OTHER INSURANCE

The case of Fireman's Fund Insurance Company of San Francisco
v. Standridge56 discusses generally the question of when an agent's
act may effect a waiver of policy provisions. It points out, inter alia:

A policy of fire insurance containing a provision that it shall
be suspended if the insured shall have other insurance on the
same property, unless permitted by the insurer under proper
endorsement, will not operate to void the policy where a sub-
sequent policy of insurance on the same property issued by
another company was not issued to the insured but to an-
other, and without the knowledge or consent of the insured.57

[W]here the same agent issued both policies and had au-
thority to add 'other insurance' endorsements to the policies
but negligently failed to do so, the 'other insurance' pro-
visions of the policies will be deemed to have been waived.58

PUBLIC SERVICE COMMISSION

The 'Georgia Public Service Commission is authorized to cancel
a certificate of convenience and necessity when the holder of the
certificate allows his liability insurance to be cancelled or to lapse.59

RELEASES

While the case of Kennedy v. Bateman60 does not directly involve
a question of insurance, it does concern a matter of highest importance
to the field of insurance law. The plaintiff, in attempting to recover
for personal injuries, attempted to set aside a release previously given
in settlement of her claim. She contended that there had been a mutual
mistake in that all parties to the release were mistaken as to the
seriousness of her injuries. The release, apparently a standard one,

55. Equitable Life Assurance Society v. Hollingsworth, 103 Ga. App. 505, 119
S.E.2d 725 (1961).

56. 103 Ga. App. 442, 119 S.E.2d 585 (1961).
57. Ibid.
58. Id. at 443, 119 S.E.2d at 586.
59. House, Inc. v. Georgia Public Service Commission, 217 Ga. 625, 124 S.E.2d

75 (1962).
60. 217 Ga. 458, 123 S.E.2d 656 (1961).
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contained language releasing the defendant from liability for "all
known and unknown, foreseen and unforeseen bodily and personal
injuries." The Supreme Court held the release to be effective and,
since it expressly covered unforeseen effects, held that it could not be
set aside because of mutual mistake.

The dissent points out that the release was held to be effective even
though the only consideration for the release was tendered at a sub-
sequent time in the form of a check which was never presented for
payment. This is consistent with previous Georgia decisions. 61

Trying to avoid releases seems to have been popular this year.
In the case of First of Georgia Fire and Casualty Company v. Mad-
dox 62 the plaintiff sued three defendants alleging that their concurrent
negligence caused an automobile collision in which she was injured.
When the defendants pleaded accord and satisfaction, alleging that
the plaintiff had signed a release as to one of the defendants, the
plaintiff filed an amendment contending that the release was void
because of failure of consideration and fraud on the part of the
insurance adjuster. She also contended that the release was taken
at a time when the adjuster knew that the plaintiff was incapable
of transacting business. The plaintiff's amendment went on to seek
affirmative relief from the adjuster, his employer, and the insurance
company. She contended that all three of these were necessary parties
to her action and sought equitable assistance in bringing them into
court.

The Supreme Court held that the plaintiff did not need equitable
assistance. It was not necessary to name the additional parties in order
to avoid the release. By pleading the release, the defendants ratified
the acts of the claims adjuster and made him their agent. It was error
therefore to refuse to strike the amendment upon proper objection
by the defendants.

If an insured accepts money from an insurance company under a
loan receipt, he cannot then breach the terms of the loan receipt by
settling the claim with the tort-feasor, thus destroying the insurance
company's right of subrogation, without exposing himself to subse-
quent liability to the insurance company for the breach of his con-
tract. 63 If, after receiving payment from his collision carrier and ex-
ecuting a loan receipt, an insured does settle his claim and defeat

61. Collins v. Lewisboro and Wadley Railroad Co., 92 Ga. App. 814, 89 S.E.2d
908 (1955).

62. 217 Ga. 416, 122 S.E.2d 742 (1961).
63. Coleman v. State Farm Mutual Auto Insurance Co., 104 Ga. App. 328, 121

S.E.2d 833 (1961).
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subrogation, he is under an obligation to repay his collision insurance
carrier for payments made under the terms of the contract.64

If the release is a general release the cause of action is extinguished.
Therefore it is no defense for the insured to say that the money
which he received for the release was paid for something other than
damage to the automobile. "A material term of a contract may not be
contradicted under the guise of inquiring into the consideration." 65

STATUTE OF LIMITATIONS-TOLLED

The case of Buffalo Insurance Company v. Steinberg66 involved the
application of a policy provision requiring the filing of a proof of
loss within 60 days as a condition precedent to recovery under the
policy. The whereabouts of the named insured was unknown. Some
time was consumed in attempting to locate her and, when this failed,
in appointing a conservator of her estate. The court stated:

While admittedly the contractual period limiting the bringing
of an action is valid, it must not be held to be uncon-
scionably inflexible. Accordingly, where, as here, there was
no one competent to bring the action for the insured until
appointment by the Court, the limitation may be found by
the jury to have been postponed for the period required to
accomplish the appointment, plus a reasonable period in
which to bring the suit.6 7

As stated, this would not seem to be a sound legal proposition. Ap-
plication of the law to uncontradicted facts is the province of the
court and not the jury. There seems to have been no issue as to the
absence of the beneficiary, or to the time required to appoint a con-
servator. In such case, it would seem to be the duty of the court to
state as a matter of law whether the statute would be tolled, not leave
it as an uncertain question for the jury. Of course, there may have
been a jury question as to whether the time involved in the delay was
reasonable. If this is what the court intended to say, the proposition
is not subject to criticism.

In this case, the court held that the issue was genuine, the failure
to pay was not in bad faith and, as a matter of law, the plaintiff
would not be authorized to recover attorney's fees. Among other
things, it had not previously been determined by the courts of this
State whether a statutory provision requiring institution of action
on a policy of fire insurance within a specified time may be tolled
by the inability to find the insured.

64. Kirkendohl v. State Farm Mutual Automobile Insurance Company, 104 Ga.
App. 834, 122 S.E.2d 922 (1961).

65. Id. at 836, 122 S.E.2d at 925.
66. 105 Ga. App. 366, 124 S.E.2d 681 (1961).
67. Id. at 372, 124 S.E.2d at 685.
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THIRD PARTY RIGHTS

The rights of a third party against an insurance company arise,
subject to the terms and conditions of the policy, immediately upon
the happening of an accident and cannot be destroyed by any at-
tempted subsequent cancellation, release or compromise by the in-
sured and the insurer.68 However, they can be destroyed if the in-
sured does not comply with the terms of the policy.

When a policy of liability insurance provides that it shall be a duty
of the insured to furnish the company with notice of an accident
and, when suit is filed, to give the company notice of the suit and
supply them with copies of the pleadings, these are conditions pre-
cedent to recovery. Notice of both the accident and the action are es-
sential. If both are not given, a third person who has obtained a
judgment against the insured cannot recover in a subsequent action
against the company.69

UNION MORTGAGE CLAUSE

The Court of Appeals has held that the so-called "union mortgage
clause" which holds that the insurance interest of the mortgagee will
not be invalidated by any act on the part of the mortgagor, means
exactly what it says. Payment in full of the amount due under the
policy when made to the mortgagor alone does not affect the mort-
gagee's right to bring an action in his own name directly against the
insurance company to recover for its interest in the damaged or de-
stroyed property30

STATUTES

The law relating to the liability of insurers for damages and at-
torney's fees arising out of bad faith7' was amended to provide for the
fixing of attorney's fees by the trial jury instead of the court.72

The Standard Valuation Law73 was amended to require the use of
different mortality tables in the evaluation of certain types of insur-
ance.74

Another section was added to the end of the Insurance Code which
authorized insurance companies to invest in obligations issued, as-
sumed or guaranteed by the Inter-American Development Bank. 75

68. State Farm Mutual Insurance Company v. Kendall, 104 Ga. App. 481, 122
S.E.2d 139 (1961).

69. Employees Assurance Society v. Bush, 105 Ga. App. 190, 123 S.E.2d 908 (1962).
70. Citizens Finance Company v. Insurance Company of St. Louis, 105 Ga. App.

422, 124 S.E.2d 676 (1962).
71. Ga. Laws 1960, pp. 289, 502.
72. Ga. Laws 1962, p. 712.
73. Ga. Laws 1960, pp. 289, 466; GA. CODE ANN. §5-912 (1962 Rev.).
74. Ga. Laws 1962, p. 487.
75. Ga. Laws 1962, p. 664.

[Vol. 14


