
CRIMINAL LAW

By H. T. O'NEAL, JR.*

This article is the twelfth annual survey of criminal law which has
been published in The Mercer Law Review. Only a few more years
need pass before one could justify the feeling that The Mercer Law
Review contains almost a complete restatement of the Georgia criminal
law. Events have transpired during the period under survey, however,
which might well prevent this from becoming the case. The General
Assembly has passed legislation' creating a study committee for a
proposed revision of the body of Georgia criminal law. The conscien-
tious scholar can hardly restrain a feeling of apprehension concerning

this momentous undertaking. Without in any way despairing the effort
now being made to improve our laws, it is well to reflect that very

peculiar codes of laws have been produced in many states during recent
years. One could scarcely recognize any similarity between them and the
ancient common law from whence the 'basic laws of this country sprang.
Indeed, little similarity remains. Innumerable pressure groups, a mania
for expediency, an affinity for high sounding but unproved theories and
legal craftsmen not sufficiently skilled in this highly technical field have
frequently combined to wreak havoc upon this ancient body of juris-

prudence. Many years ago the Supreme Court of Georgia made the
observation that ". . . Good sense, good morality and good law are
one and the same so long as they are not sundered violently by legisla-
tion or ignorantly by judicial error ...."2 It is certainly to be hoped
that the group who revises the Ge6rgia criminal law will consist of able
men who are thoroughly schooled in this field of law by both education

and experience. But these qualifications alone are not enough; we must
have men with the stamina to resist the public clamor -for substituting
modernistic theories in place of sound procedures which have emerged
from countless years of trial and error. All wisdom is not new wisdom.

During the last decade we have witnessed a great expansion in the
powers of courts. This has been brought about indirectly by a vastly
expanding use of the injunction and directly by the exercise of the
power to punish for contempt of court. During the period under survey
alone the Georgia courts have handled five important contempt cases.
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1. HR No. 32, Ga. Laws 1961, p. 96.
2. Hull v. Myers, 90 Ga. 674, 16 S.E. 653 (1892).
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It is not known whether this is merely a coincidence or whether it may
be a part of the over-all picture emerging from the country as a whole.

The "first of these cases is Garland v. State.' That case involves the
simplest type of contempt citation in that it deals with an act com-
mitted in the immediate presence of the court. It involved a situation in
which an attorney directed all manner of snide and contumacious conduct
directly toward the presiding judge during the course of a trial. It simply
stands for the proposition that a judge may summarily punish for
contemptuous acts committed in his presence while he was conducting
a judicial proceeding, provided he spells out in his contempt order
the precise acts which constituted the contempt.

The case of Salem v. State4 dealt with a somewhat similar situation.
An attorney in that case asked a contemptuous question of some fifteen
jurors and his conviction of contempt was upheld by the Court of
Appeals. The one pecularity in the case appears to revolve around the
question of why an attorney would be permitted to do an act fifteen
times before he was held in contempt. It appears that some warning
or even a citation for the first transgression might have been the better
procedure.

Law relating to powers of courts to punish for contempt becomes
more complicated in the consideration of the case of Atlanta Newspapers,
Inc. v. Grimes.5 One of the judges of Fulton Superior Court passed an
order forbidding any representative of the press to photograph any
participant in a trial on any public street or sidewalk adjacent to the
couithouse. The Supreme Court upheld this order against the con-
tention that it violated the constitutional guaranties of freedom of speech
and freedom of the press. While no sensible person would dispute
the propriety of a court having the authority to protect its proceedings
from invasions of any kind, a given affair certainly ought to amount to
an intrusion, an interference, or an obstruction before a judge is granted
the power to call a halt to it. Otherwise, a judge might find it necessary
to take over and control the activities of an entire town simply because
it happened to be adjacent to his courthouse. An effort which was tanta-
mount to doing this was involved in the case of Atlanta Newspapers,
Inc. v. Webb." In this case a notorious defendant was on trial and in
writing an account of this trial the Atlanta Newspapers wrote a, story
containing the criminal record of the defendant. The presiding judge,
rightly, declared a mistrial of the case on account of the publication

3. 101 Ga. App. 395, 114 S.E. 2d 176 (1960).
4. 101 Ga. App. 905, 115 S.E. 2d 447 (1960).
5. 215 Ga. 324, 114 S.E. 2d 421 (1960).
6. 216 Ga. 399, 116 S.E. 2d 580 (1960).
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of the story on the ground that it might have reached some of the
jurors who had been dispersed when the case was recessed. This judge

cited the Atlanta Newspapers for contempt because of the publication
of the story. The Supreme Court held that in this instance he had
over stepped his bounds because there was no reason to believe that

the newspaper had intentionally interferred with the trial. This illustra-

tion does show what can happen unless there are some rigid limitations

on the power of a judge to punish for contempt.
The case of Wood v. State7 poses problems of an even more intricate

nature. This case dealt with the right of an individual to issue a public

statement critical of the judicial activities of a trial court judge. The

defendant in the case, a county sheriff, issued a public statement which

amounted to a scorching denunciation of a charge given by a superior

court judge to the county grand jury. The defendant was sentenced to

jail for contempt. The lengthy opinion of the court is difficult to read,

more difficult to understand and impossible to reconcile with prior

decisions of the Georgia courts and with a number of decisions of the
Supreme Court of the United States. Particularly does it appear to be
at odds with the case of Bridges v. California" which upheld the right of

a citizen of the United States to make a public denunciation of a ruling
of any judge whether or not it involved a pending case. The Bridges

case went on to say that the true rule in this country is that a public
utterance must amount to an obstruction of justice or present a clear
and present danger of obstructing justice before it can be the basis of
a conviction for contempt of court. The Supreme Court of the United

States has made similar rulings in other cases.9 The great problem
created by this decision is that the Georgia courts are now applying the

law one way while the Supreme Court of the United States has held
that it must be applied another way.

In a somewhat lighter vein we come now to a decision 0 of the Court

of Appeals that had to determine how many crimes had been committed

by a defendant who constantly and continuously stole water from a

municipality by leaching on to its water main for a period of two years.

The State arbitrarily charged that the defendant had committed twenty-
five crimes, the contention being that he had committed a crime per
month for each month that he purloined water. The Court of Appeals
held that since the flow of water was continuous over the whole period

7. 103 Ga. App. 409, 119 S.E. 2d 261 (1961).
8. 314 U.S. 252, 62 S. Ct. 190, 86 L.Ed. 192 (1941).
9. Pennekanp v. Florida, 328 U.S. 331, 66 S. Ct. 1029, 90 L.Ed. 1295 (1946);

Craig v. Harney, 331 U.S. 367, 67 S. Ct. 1249, 91 L.Ed. 1546 (1947); Cam-
mer v. United States, 350 U.S. 399, 76 S. Ct. 456, 100 L.Ed. 474 (1956).

10. Reynolds v. State, 101 Ga. App. 715, 115 S.E. 2d 214 (1960).
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and since it had never -been turned on and off so as to make any break
in the act of the defendant he had really committed only one crime.
An interesting holding is also found in the case of Holloway v. State."'
In that case the defendant concocted a fradulent driver's license not
for the purpose of illegally operating a motor vehicle but for the purpose
of identifying herself as she went about cashingchecks. The court held
that the gravamen of the statute 12 under which the defendant was
prosecuted was the mere possession of a counterfeit license and that
in order to complete the crime there was no necessity that the license
be used in connection with a motor vehicle. It might not be out of order
to conjecture that this defendant was probably one in a long line of
unsuccessful victims who have thought that they had concocted the
one perfect crime. The Court of Appeals has also come forth with an-
other holding"3 the practical effect of which is that a person is not entitled
to even one free crime. In that transaction it seems that the defendant
had been arrested for driving while under the influence of intoxicants
and he then indulged in a little free and easy profanity against his arrest-
ing officers. He was convicted of violation of a city ordinance prohibiting
use of profanity as well as of the state law against driving under the
influence of intoxicants. In a well written opinion the court observed
that this was not one of those situations where an illegal arrest had been
perfected by making a defendant commit an act which would make out
the crime such as was involved in the case of Finch v. State, 4 nor did it
amount to a proposition in which a defendant was convicted in a munici-
pal court for an act which was part and parcel of an offense for which
he was bound over to the state court. The latter proposition was de-
nounced and forbidden in the case of Trowbridge v. Dominy."5 The case
just said that the defendant committed a separate and distinct crime
while in a state of perfectly lawful arrest.

Two interesting decisions have been handed down which deal with
substantive defenses. They are cited here not because of any novelty in
their rulings but because each is an excellent statement of the rule it
announces. The first of these is the case of Jones v. State16 which deals
with entrapment as a defense to a charge of crime. This case involved
a matter in which certain overtures, which might be considered crooked,
were made by the defendant, through an emissary, to the foreman of a
grand jury. Nothing at all came of this particular transaction. Approxi-

11. 101 Ga. App. 585, 114 S.E. 2d 538 (1960).
12. GA. CODE ANN. §92 A-9909 (1958 Rev.).
13. Shirley v. City of College Park, 102 Ga. App. 10, 115 S.E.2d 469 (1960).
14. 101 Ga. App. 73, 112 S.E.2d 824 (1960).
15. 92 Ga. App. 177, 88 S.E. 2d 161 (1955).
16. 101 Ga. App. 851, 115 S.E. 2d 576 (1960).
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mately a month later the foreman of the grand jury revived the deal by
having the middle man advise the defendant that the grand jury foreman
and the solicitor general could be "bought" for the sum of $10,000.00.
The defendant subsequently showed up at a designated telephone booth
with the necessary funds to perfect the bribe. He was then seized by both
police and numerous news reporters who had previously ringed the place
of the rendezvous. The appellate court noted that nothing had come

of the first overture and that any intent on the part of the defendant to

make an illegal deal had obviously been abandoned. It branded the mach-
inations of the state as entrapment and denounced it in the strongest
terms. Recognizing the well-known rule that merely affording a defend-

ant an opportunity to commit a crime will not amount to entrapment,
the court went on to point out that entrapment does exist where the idea
and intention of the commission of the crime originates with an officer
of the state and he, by undue persuasion, incitement, and deceitful means,
induces the defendant to commit an act which the defendant would not
have committed except for the conduct of the officer. It went on to

specify that the entrapment occurs when the criminal conduct is the
product of the creative activity of the law enforcement officials. The

other matter of substantive defense referred to abovc is delusional insan-
ity. That proposition is treated in the case of Mullins v. State.17 Almost
everyone knows that the general test of use in Georgia, and almost every-
where else for that matter, is the test of whether or not the defendant has

sufficient mind and mental capacity to know the distinction between
right and wrong. If he knows it he is legally sane; if he does not know
it he is not criminally responsible for his acts. The case now under dis-
cussion, on good authority, reiterates that delusional insanity may also

be a defense in Georgia. For it to excuse crime, however, it must not
only appear that the defendant was actually laboring under a delusion,

but it must also appear that the act committed by the defendant is con-
nected with the particular delusion under which the defendant is labor-
ing and the delusion must be as to a fact which, if true, would justify the

act of the defendant.
Although the subject of evidence is exhaustively treated elsewhere in

this survey, there are always a few decisions on this subject which should
at least be mentioned in connection with criminal law. One such decision
is Martin v. State 8 which stands for the proposition that where a defend-
ant is on trial for a particular crime he cannot offer evidence that some

third person was heard to confess the crime. Another case19 holds that

17. 216 Ga. 183, 115 S.E. 2d 547 (1960).
18. 102 Ga. App. 216, 115 S.E. 2d 859 (1960).
19. Creel v. State, 216 Ga. 233, 115 S.E. 2d 552 (1960).
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an admission by silence may be created against a defendant who is in a
state of arrest. In other words, if a statement of an incriminating nature
is made within the presence and hearing of an arrested defendant and
he fails to make a denial of such statement he has, by his silence, created
an admission of the facts so stated within his hearing. Certainly this is a
sound rule so long as a person has not been charged with a crime; but
it is of doubtful application where a person is confined and charged with
a crime when it is borne in mind that he had a constitutional right to
remain silent if he so desires. This rule appears to put a burden on him
to come forth with a denial. An excellent rule of evidence has been stated
in another decision2 0 which holds that a defendant may explain his motive
in going to the place of a fatal encounter even though he acted on the
basis of heresay. Furthermore, a defendant has the right to introduce
any evidence which would tend to show that a given witness has a bias
in favor of the prosecution.2 1 Up until this year the courts of Georgia
have applied a very strict rule 22 regarding the identification of a person
called on the telephone. That rule was that a witness will not be permit-
ted to relate a conversation had with another person over a telephone
where the witness does not know the other person or swear that he can
recognize the voice independently of the person's own identification. The
Court of Appeals, however, now recognizes23 that other circumstances
should be sufficient to complete the identification. The rule would be
complied with in a situation in which the person called subsequently
made some statement or statements indicating that he was the party who
actually received a given call. Additional decisions have been handed
down this year to the effect that a statement by a defendant is not a
confession unless the statement itself contained every element of a crime.
This is true in -a case2 4 in which a statement contained a full description
of a sexual assault but did not contain a positive statement that there was
penetration. The rule would also apply in an abortion case25 in which
the defendant admitted setting up the transaction, procuring the abor-
tionist, accepting money for the job, but was silent as to some actual
overt act by the abortionist. On the subject of accomplices the Court of
Appeals has again held 6 that it is reversible error to ever charge a jury
that a given witness was an accomplice of the defendant, the theory being

20. Gresham v. State, 216 Ga. 106, 115 S.E. 2d 191 (1960).
21. Dennis v. State, 216 Ga. 206, 115 S.E. 2d 527 (1960).
22. Denson v. State, 209 Ga. 355, 72 S.E. 2d 725 (1952).
23. Stanger v. State, 102 Ga. App. 561, 116 S.E. 2d 898 (1960).
24. Bloodworth v. State, 216 Ga. 572, 118 S.E. 2d 374 (1961).
25. Scoggins v. State, 103 Ga. App. 55, 118 S.E. 2d 275 (1961).
26. Millwood v.-State, 102 Ga. App. 180, 115 SE. 2d 829 (1960).
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that this is necessarily charging that the defendant is necessarily just as
guilty as the witness.

Usually the subject of criminal procedure will produce a number of
important decisions during a survey period. This does not hold true, how-
ever, for the period now under survey. Only a few of them need even
be dealt with. One holds27 that a criminal prosecution is dead and cannot
be revived six months after an entry of nolle prosequi has been entered
on the indictment. This rule, however, is really nothing more than a
mere reiteration or repetition of the statute . 2  The case of Josey v. State29

involved a strange bit of criminal procedure. The defendant apparently
got mad because an indictment had been pending against him for seven-
teen years so he brought an appeal because the state refused to dismiss
the charges against him. It is difficult to understand why he did not force
the state to do something by use of a demand for trial."0 That would
have done the job if he had only gone into court for the required number
of terms and announced ready for trial and insisted on a trial.31 The only
thing which has been materially added to this phase of law is a ruling 2

that a mistrial is not a "trial" within the meaning of the demand statute.
Two decisions 33 have repeated the rule which was first established in the
Blount case,3 4 that is, that the combination of a sleeping bailiff and a
separated ju / is absolutely fatal to a judgment of conviction in a crim-
inal case.

Georgia judges sometimes run into trouble trying to charge the jury.
One of the best ways they can run into such trouble is to charge anything
having to do with the State Board of Pardons and Paroles. This is reversi-
ble error even though this information is elicited by the jury itself.3

Another proposition Which is now causing some trouble is the matter of
charging the blood test statute36 in cases of driving under the influence
of intoxicants when no blood test was in fact given. One case37 has held
that charging this statute under these circumstances is error, but harmless
error. A few months later the court again had this same question up for
decision ;3 s and it held that this charge is harmful error where any of the

27. Alewine v. State, 103 Ga. App. 120, 118 S.E. 2d 499 (1961).
28. GA. CODE ANN. § 27-601 (1953 Rev.).
29. 102 Ga. App. 707, 117 S.E. 2d 641 (1960).
30. GA. CODE ANN. § 27-1901 (1953 Rev.).
31. Dennis v. Grimes, 216 Ga. 671, 118 S.E. 2d 923 (1961).
32. Rider v. State, 103 Ga. App. 184, 118 S.E. 2d 749 (1961).
33. Fisher v. State, 102 Ga. App. 505, 116 S.E.2d 640 (1960); Walker v. State,

216 Ga. 15, 114 S.E. 2d 431 (1960).
34. Blount v. State, 214 Ga. 433, 105 S.E. 2d 304 (1958).
35. McKuhen v. State, 102 Ga. App. 75, 115 S.E. 2d 625 (1960).
36. GA. CODE ANN. § 68-1625 (1957 Rev.).
37. Duncan v..State, 101 Ga. App. 504, 114 S.E. 2d 376 (1960).
38. Woods v. State, 102 Ga. App. 229, 115 S.E.2d 595 (1960).
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circumstances of the case indicate that any injury might have accrued to

the defendant by the charge being given. A rule of great importance and
wide applicability was declared in the case of Moody v. State.9 In a well
written and well considered opinion this decision states that where a felony

falls into the class in which it may be reducible to a misdemeanor in the
discretion of the jury, it is harmful, prejudicial, reversible error for a
trial judge to fail to charge to this effect even though there has been no
wi-itten request for him to do so.

The case of Johnson v. Kinard40 involved an effort by the plaintiff to
reacquire a number of cases of legal whiskey which certain policemen had
confiscated from him. The medium used was a possessory warrant. The
court went to considerable trouble to explain why a possessory warrant
would not lie in such circumstances. Two dissents were stirred up by the
conclusions of- the court. Actually, a tailor-made theory which would
attain the same result has been in the books for years. The court did not
cite the cases of Martin v. Cook4' and Cook v. Hyatt,42 but these two
decisions decided this same question many years ago. The reasoning in
those cases was that the rascal who was the plaintiff had to use some

process of the court to try to recover his whiskey; and the court simply
refused to allow its processes to be prostituted by being used to accomplish

the furtherance of an illegal result.

39. 216 Ga. 192, 115 S.E. 2d526 (1960).
40. 102 Ga. App. 835, 117 S.E. 2d 891 (1960).
41. 72 Ga. App. 741, 34 S.E. 2d 733 (1945).
42. 72 Ga. App. 744, 34 S.E. 2d 922 (1945).
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