
CONTRACTS

By EDGAR H. WILsoN*

More than fifty cases involving contracts were decided during the

survey period. None of these cases worked major changes in the law
of contracts. However, a number of these decisions deserve considera-
tion as illustrations of the application of established rules to varying

factual situations.
Three cases were concerned with problems of accord and satisfaction.

In Matthews v. SprayberTy,' the plaintiff had an agreement with de-

fendant's decedent whereby he would receive the fee interest in certain
real property in return for working for decedent during his lifetime.
Instead plaintiff was left a life estate in only a portion of the proper-

ty. The legacy recited that it was in consideration of services rendered
by plaintiff. The court held that acceptance of the legacy constituted
an accord and satisfaction.

Likewise in Moody v. Tiner,2 the court ruled that a creditor who

accepted a sum less than the amount due from a debtor with the ex-
press or implied understanding that it was in full satisfaction of his

claim could not thereafter recover the balance. A borrower was denied

the right to recover for usury paid in another case 3 where he had
given the lender a release from all claims, even though the considera-

tion for the release was less than otherwise would have been due on

the usury claim.
Several decisions involved the application of the statute of frauds.

The plaintiff, an automobile dealer, in Dealers Discount and Invest-

ment Co. v. Mitchell Motors, Inc., 4 brought an action against the

defendant which had stopped payment on a check given to plaintiff
as the discount price on an automobile buyer's conditional sales con-

tract note which plaintiff had transferred to defendant. It appeared

that plaintiff had transferred the automobile to the buyer only after
defendant had agreed to discount the note. Against the defense of the
statute of frauds, the court stated that a contract is removed from

the statute when the agreement is so far executed that allowing the
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defense would work an injustice on the plaintiff. Selling the automo-
bile and transferring the note constituted such part performance as
to remove the case from within the statute.

The court, found the plaintiff's claim of part performance insuf-
ficient to remove the contract from the statute of frauds in Norman
v. Nash.5 In that case the plaintiff had traveled from Detroit to
Chattanooga to accept employment. Part performance' must be sub-
stantial and essential to the cont*ract, constituting a benefit to the one
party as well as a detriment to the other.

The proper time to plead the statute of frauds was reviewed in
another case.6 The defense of the statute must be raised by an affirma-
tive plea. This may be done by the answer or by a motion for nonsuit
or by objection to testimony so as to involve a ruling in the trial court
on the statute. Otherwise the defense is waived.

Finally, in Spiegel v. Hays,7 it was noted that the authority of an
agent to sign a contract required under the statute of frauds to be
in writing must likewise be in writing.

In two cases the court was called upon to determine the validity of
covenants in employment contracts restricting the right of the em-
ployee to compete with the employer after termination of the contract.
Wake Broadcasters, Inc. v. Crawford,8 involved a prohibition against
the employee engaging in radio or television work in' any town or
vicinity in which the employer's parent corporation then or might
later operate radio or television stations. This was held to be an un-
reasonable restraint in. that the failure to identify the cities left the
employee without notice of places where hewas not allowed to pursue
his trade. The same result was reached in Foster v. Union Central
Life Insurance Company.9 There the restriction was held to be in re-
straint of trade when it prohibited competition in any state or terri-
tory where the employer corporation was licensed to operate.

The following description of the subject matter of the contract
was held to be sufficiently definite in Greenspan v. Caison.1 0 "All
that tract of land in Atlanta, Fulton County, Georgia, being improved
property located at 126 Ashby Street, S.W., according to the present
system of numbering houses in the City of Atlanta; being a 2-story,
14-room frame dwelling .... "

5. 102 Ga. App. 508, 116 S.E. 2d 624 (1960).
6. Piedmont Life Insurance Company v. Bell, 103 Ga. App. 225, 119 S.E. 2d 63

(1961).
7. 103 Ga. App. 293,119 S.E. 2d 123 (1961).
8. 215 Ga. 862, 114 S.E. 2d 26 (1960).
9. 103 Ga. App. 420, 119 S.E. 2d 289 (1961).

10. 101 Ga. App. 632, 114 S.E. 2d 803 (1960).
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In Hanson v. Stern," a contract for repairs contained the following
provisions, among others:

renail all loose boards and replace all rotten boards
where necessary . . . new roof twenty year ... (r) e-screen side
porch and install new screen door . . . balance to finance
$2,545.00 8% interest; approx. 10 years plus closing. Total
amount of note including interest $3,640.00. Payable in equal
monthly installments of $30.34 per month."

The court held that these provisions were not so vague and indefinite
as to cause the contract to be unenforceable.

The plaintiff, in State Highway Department v. MacDougald Con-
struction Company,12 had entered into a contract with the state to
remove dirt and rocks from a highway project site for a stipulated
sum. In this action plaintiff sought to recover additional compensa-
tion on the basis of a mistake of fact as to the percentage of rock
in the material to be moved. The court ruled that although the only
information which plaintiff had as to the percentage of rock was the
results of test borings made by the state, since the state made no
effort to conceal actual conditions and specifically stated that the
data were not guaranteed and the plaintiff had equal opportunity to
conduct its own investigation, plaintiff could not rely on mistake
as a basis for additional compensation.

The validity of a tender was raised in Edwards-Warren Tire Com-
pany, Inc. v. Coble.13 A check offered in payment of commissions
by an employer contained an endorsement which provided that the
employee released the employer from any and all claims whatever
up to a certain date. The tender was ruled invalid in that it was con-
ditioned on an improper demand.

In Jones v. Faulkner,14 the owner of property entered into a con-
tract with the defendant in which the defendant was to act as the
owner's assessor and agent in the condemnation of certain property.
The defendant guaranteed that he would obtain a certain amount for
the property and was to receive a percentage of the claim. The court
observed that the law requires an assessor to take an oath that he will
do justice between the parties according to law. The contract was
then held invalid as requiring the assessor to violate his oath and
thus contravening public policy.

In Cochran v. Bell,15 both the plaintiff and defendant were injured
in an automobile collision. The plaintiff, upon payment of a con-

11. 102 Ga. App. 341, 116 S.E. 2d 237 (1960).
12. 102 Ga. App. 254, 115 S.E. 2d 863 (1960).
13. 102 Ga. App. 106, 115 S.E. 2d 852 (1960).
14. 101 Ga. App. 547, 114S.E. 2d542 (1960).
15. 102 Ga. App. 617, 117 S.E. 2d 645 (1960).
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sideration, received a release from the defendant. The court held that
this release constituted a settlement of plaintiff's rights against the
defendant as well as defendant's rights against the plaintiff.

Other cases decided during the period of this survey reaffirmed
the following well-established propositions: a tender is not necessary
where the party to whom offer is to be made states that the tender will
be refused if made; 16 unless all terms are agreed on and nothing is
left to future negotiations, a contract to enter into a contract in the
future is of no effect;' 7 a provision against waiver of contractual rights
may be waived by parties to the contract; m8 a written contract may be
modified by a subsequent oral agreement without violating the parol
evidence rule;' 9 a contract signed by one of the parties only, but
accepted and acted on by the other party may be just as binding
as if it were signed by both parties;2 0 an arbitration agreement in a
contract does not prevent resort to the courts without first arbitrating
unless arbitration is a condition precedent to the right to sue; 21 the
fact that subsidiary promises in a contract may be too indefinite will
not cause the entire contract to be unenforceable if the main purpose
is sufficiently clear to be enforceable; 22 where a contract recites that it
constitutes the entire agreement it cannot be shown by extrinsic parol
evidence that one of the signatories did not sign as recited therein
on his own behalf but signed as agent for another.23

16. G. V. Corporation v. Bob Todd Realty Company, Inc., 102 Ga. App. 190, 115
S.E. 2d 611 (1960).

17. Russell v. City of Atlanta, 103 Ga. App. 365, 119 S.E. 2d 143 (1961).
18. Few v. Antomobile Finance, Inc., 101 Ga. App. 783, 115 S.E.2d 196 (1960).
19. Covington v. Brewer, 101 Ga. App. 724, 115 S.E. 2d 368 (1960).
20. Silvey v. Wynn, 102 Ga. App. 283, 115 S.E. 2d 774 (1960).
21. Millican Electric Company, Inc. v. Fisher, 102 Ga. App. 309, 116 S.E. 2d 311

(1960).
22. Hanson v. Stern, supra note 11.
23. Spiegel v. Hays, supra note 7.
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