
CONSTITUTIONAL LAW

By ALBERT B. SAYE*

Constitutional law develops in part through judicial interpretation and

in part through formal amendments to the Constitution. In the general
election of November 8, 1960, a total of 87 amendments to the Constitu-
tion of Georgia were submitted to the people for ratification or rejection.
This is the largest number of amendments ever submitted to popular
vote in Georgia in a single year. (Previous record years were 1941 with
70 amendments and 1958 with 72 amendments.) Commenting on the
large number of constitutional amendments in Georgia, the editor of
the NATIONAL Civic REVIEW described the situation as "almost incred-
ible."'

Sixty-four of the 87 amendments submitted to popular vote were rati-
fied, this bringing the total number of amendments to the Constitution
of 1945 to 273, as shown by the chart below.

TABLE OF AMENDMENTS

No. Proposed No. Ratified No. Rejected
Year General Local General Local General Local

1946 i 0 0 0 1 0
1948 0 17 0 15 0 2
1950 4 33 2 26 2 7
1952 10 36 9 31 1 5

1954 7 40 7 28 0 12
1956 7 51 7 41 0 10
1958 16 56 5 38 11 18
1960 19 68 14 50 5 18

Totals 64 301 44 229 20 72

An attempt to summarize the provisions of all constitutional amend-
ments ratified in 1960 would make this article too long. Their provisions
are set forth in full in the Georgia Laws for 1959 and 1960, and each
of these volumes contains a special index of constitutional amendments.

* Professor of Political Science, University of Georgia. A.B., University of
Georgia, 1934; M.A., 1935; LL.B., 1957; Ph.D., Harvard University, 1941.

1. XLIX National Civic Review 610 (December 1960).
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The office of the Secretary of State publishes biennially a tabulation
of the results of the vote on constitutional amendments. 2

Every informed person realizes that the value of constitutional govern-
ment is being seriously impaired in Georgia by biennial floods of amend-
ments. In November, 1960, the President of the Georgia Bar Association
appointed a special Committee on Constitutional Law, headed by R.
Carter Pittman, of Dalton. This committee made a revealing report
to the Bar Association at its annual meeting in 1961, and it is hoped
that the work of the committee will be continued.

The remainder of this article deals with cases on constitutional law
decided by the appellate courts of Georgia.

PLEADING CONSTITUTIONAL ISSUES

As in past years, during the period under review technical issues of
pleading played a leading role in the decision of cases involving constitu-
tional issues.

In order to raise a question as to the constitutionality of a statute, three
things must be shown:

(1') The statute or part of a statute which the party would
challenge must be stated, or pointed out with fair pre-
cision;

(2) the provision of the Constitution which it is claimed has
been violated must be clearly designated; and

(3) it must be shown wherein the statute violated such con-
stituted provision . . . . Nothing less would comport
with the requirement of good pleading, to the effect that
a party shall plainly, fully, and distinctly set forth his cause
of action, legal or equitable.3

In Prince v. Thompson4 the Supreme Court dismissed a writ of error
because the plaintiff failed to comply with this rule of pleading.

In Parker v. Mayor, Etc., of Savannah5 an unsuccessful attack was
made upon an act passed by the General Assembly in 1960 which
extended the city limits of Savannah and contained detailed provisions
concerning sewer facilities and water lines in the area affected. Among
other things, the petitioners alleged that the date of the first advertise-
ment of notice of intention to introduce this local legislation appeared

2. For the 1960 amendments, see the Official State of Georgia Tabulation by
Counties for . . . Constitutional Amendments, General Election November
8, 1960, prepared by Ben W. Fortson, Secretary of State, Atlanta, Georgia,
1960.

3. Dade County v. State of Georgia. 241, 245, 39 S.E.2d 473, 477 (1946).
4. 215 Ga. 860, 113 S.E. 2d 772 (1960).
5. 216 Ga. 210, 115 S.E. 2d 555 (1960).
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on January 1, 1960, a legal holiday, and hence was not a legal advertise-
ment. In Gay v. Laurens County6 the court had held that an advertise-
ment on Sunday did not meet the constitutional requirement. The
court held that while January 1st is a legal holiday, "it is not dies non
judicus (a nonjudicial day) ."r

Certain sections of the act under attack provided credits to those who
had installed sanitary and storm sewers within the annexed area. Plain-
tiffs were held to have no standing to attack these sections since they did
not allege that they had installed any such facilities and did not show
any infringement upon their rights of person or property. "The court
will not pronounce a statute unconstitutional because it may impair
the rights of others not complaining, '"" wrote Justice Mobley.

Josey v. State9 dealt with a motion to dismiss an indictment against
James Josey that had been pending in the Superior Court of Terrell
County for 17 years. Josey contended that the delay in prosecuting him
was "a violation of the duty imposed upon the State to provide the
accused with a speedy trial as required by the Constitution of the State
of Georgia, Art. I, Par. V."0° This allegation, according to Judge Carlisle,
was

too vague and uncertain and indefinite to raise or present any
question for decision by the court thereon. The Constitution
of the State of Georgia is subdivided into articles, sections [italics
added] and paragraphs, in that order, and the pleading in this
case which failed to point out the particular section of Art. I
in. which paragraph V . . . may be found was too indefinite
to- call to the court's attention the particular part of the
Constitution which the pleader contended had been vio-
lAted. 11

Is the court dealing with justice, or with technicalities? What benefit
is to be derived from injecting such trivialities into our constitutional
law?

Josey's second contention was that the failure of the State for 17
years to prosecute the indictment was "a violation of the right of the
accused to a speedy trial as guaranteed by the provisions of Art. VI
of the Constitution of the United States." 12 Too bad for Josey. He
failed to say Art. VI of the amendments to the federal Constitution.
Judge Carlisle proceeded to analyze the provisions of Article VI of

6. 21 Ga. 518, 100 S.E. 2d 271 (1957).
7. 216 Ga. 210, 212, 115 S.E. 2d 555, 558 (1960).
8. Id at 215, 115 S.E. 2d at 560.
9. 102 Ga. App. 707, 117 S.E. 2d641 (1960).

10. Id. at 708, 117 S.E. 2d at 642.
11. Ibid.
12. Ibid.
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the original Constitution of the United States dealing with the validation
of debts incurred under the Articles of Confederation, etc., and concludes
that

The contention that the failure of the State of Georgia to
prosecute the accused for a period of 17 years amounted to
a violation of his right to a speedy trial as guaranteed under those
provisions is wholly meaningless.13

The question arises, which is more meaningless, Josey's petition or Judge
Carlisle's statement?

In Central of Georgia Railway Co. v. Brower14 the Court of Appeals
sustained the decision of the Albany City Court overruling a demurrer
to a suit for damages by a motorist who ran his car into a freight train
moving approximately 5 miles per hour. Among other things, the rail-
road was charged with negligence in violating an Albany city ordinance
making it unlawful for any person in charge of a railroad train to
obstruct any street crossing for a longer period than five minutes.

The defendant [railroad] filed two special demurrers . . . in
which it contended that the ordinance does not apply to a
moving train, and that if so construed, it would be an attempt to
regulate the speed of a train engaged in interstate commerce
and to regulate the size of a train engaged in interstate com-
merce, and that if so construed it would be unreasonable.' 5

According to Judge Carlisle,

These grounds of the demurrer do not show how or wherein the
ordinance is not applicable to a moving train or how or wherein,
if so construed, it would be unreasonable. Being thus deficient,
these grounds are insufficient to present any question for deci-
sion by this court as to the applicability of the ordinance to a
moving train or as to the unreasonableness of the ordinance.
These grounds of demurrer likewise fail to point out how or in
what way the attempt to regulate the speed of a train engaged
in interstate commerce or the attempt to regulate its size, if
such ordinance does these things, renders the pleading of such
ordinance as a basis for a recovery in this case subject to
demurrer. 6

The doctrine of laches was applied in Black v. Barnes,1 7 and no ruling
was given on the constitutionality of a zoning ordinance of the City
of Atlanta. Under a new zoning ordinance, Barnes began construction
of several apartment houses on August 21, 1959, in a zone formerly

13. Ibid.
14. 102 Ga. App. 462, 116 S.E. 2d 679 (1960).
15. Id. at 467, 116 S.E. 2d at 683.
16. Ibid.
17. 215 Ga. 827, 114 S.E. 2d 38 (1960).
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restricted to single dwellings. On November 20, 1959, Black instituted
proceedings to enjoin the construction, alleging the rezoning ordinance
to be void. The court held that Black was estopped by his failure to
proceed promptly.

The Declaratory Judgment Act of 194518 was used successfully as a
.means of having a statute declared unconstitutional in Jenkins v. Manry.'"
The statute was the Plumbers and Steam Fitters Act of 193720 which
set up a Board of Examiners for plumbers and steam fitters in counties
having a population of 150,000 or more inhabitants, and -prohibited
individuals from practicing these professions in the counties affected
without a license.

E. J. Jenkins, a plumber, brought a petition in the Superior Court
of Muscogee County under the Declaratory Judgment Act to have the
statute declared void. His petition was dismissed upon a general demurrer.
Upon appeal, the Supreme Court reversed the judgment of the trial
court and held that the petition stated a cause of action.

An action for declaratory judgment is available to test the
validity of an alleged unconstitutional law, in order that a
person desiring to practice his vocation may know whether
he may proceed in disregard of the requirements of the law,
or whether he must refuse to accept employment regulated
by the law until he can comply with its provisions"'

wrote Justice Head for a unanimous court.
Justice Head proceeded to hold that the Plumbers Act involved was

contrary to due process of law. It was

discriminatory against individuals not connected with a partner-
ship or corporation, since the individual would not be allowed
to engage in the plumbing or steam-fitting business without
obtaining the certificate provided for by the act, whereas a
partnership or corporation would have the right to engage in
either of such businesses if one person holding such a certificate
is connected with the partnership or corporation, whether or
not that person is supervising the plumbing or steam fitting
work done.22

TAXATION

In recent years some of the most important cases in the nation in-
volving the question of intergovernmental taxation and the taxation
of interstate commerce have arisen in Georgia. There is another case

18. Ga. Laws 1945, p. 137, GA. CODE ANN. §110-1101 (1959 Rev.).
19. 216Ga. 538, 118 S.E. 2d 91 (1961).
20. Ga. Laws 1937, pp. 748-53.
21.' 216 Ga. 538, 540, 118 S.E. 2d 91, 93 (1961).
22. Id. at 545, 118 S.E. 2d at 96.
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in this group this year, but the principal tax cases involved exemptions
from taxation under Georgia constitutional and statutory provisions.
Following the trend of well established precedents, the Georgia Supreme
Court gave a restricted interpretation to the constitutional provisions
involved, and held void an attempt by the General Assembly to expand
the scope of exemptions.

United Hospitals Service Association v. Fulton County23 dealt with the
question of tax exemption for a nonprofit hospital-service corporation.
An act of 195024 authorizes the establishment of such corporations and
states that "Every corporation subject to the provisions of this chapter
is hereby declared to be a charitable and benevolent institution and
shall be exempt from all taxes .... -25The Constitution of Georgia
authorizes the General Assembly to exempt from taxation "all institu-
tions of purely public charity."' 26

The United Hospitals Service case arose through an attempt to en-
join the taxing authorities of Fulton County from advertising and sell-
ing property of the association under a tax execution. The trial court
sustained a general demurrer to the petition for injunctive relief.

In affirming the judgment of the trial court, the Supreme Court held
that

The legislative attempt ... to construe the law it was enact-
ing by declaring the institutions therein provided for to be
purely public charity and exempt -from taxation under the
Constitution . . . is an invasion of the exclusive jurisdiction
of the Judicial Department to construe laws and is therefore
void.

2'7

Was the association involved in fact an "institution of purely public
charity"? A mere legislative declaration would not make it so. The
association had the right "to accept applications from those well able
to pay for hospital service and to reject the poor and needy.' 2 Every
policy holder was required to pay premiums. According to Justice Duck-
worth, "This is pure and simple insurance in direct competition with
private concerns ....- 29 That the association was nonprofit did not

mean that it was a "purely public charity." "Cases involving trusts give
the word 'charity' a broader meaning than the tax exemption cases. ' 30

23. 216 Ga. 30, 114 S.E. 2d 524 (1960).
24. Ga. Laws 1950, p. 266, GA. CODE ANN. § 99-1018a (1955 Rev.).
25. Ga. Laws 1950, pp. 335, 340, GA. CODE ANN. §99-1018 (1955 Rev.).
2 6. Ga. Const. Art. VII, Sec. 1. Par. IV, GA. CODE ANN. §2-5404.
27. 216 Ga. 30, 33, 114 S.E. 2d 524, 526 (1960).
28. Id. at 32, 114 S.E. 2d at 525.
29. Id. at 34, 114 S.E. 2d at 527.
30. Id. at 33, 114 S.E. 2d at 526.

[Vol. 13



CONSTITUTIONAL LA W

In Church of God of the Union Assembly, Inc. v. City of Dalton3' the
Supreme Court spelled out, to some extent, its interpretation of con-
stitutional and statutory provisions on exemptions from taxation on

religious institutions. The statutory provisions involved here are ambiguous
and acquire meaning largely as interpreted by the court. According to
this case the following items of property belonging to the church involved
were subject to ad valorem taxation:

(1) apartment buildings on Central Avenue [in Dalton]; (2)
property formerly used as a dining hall but now as an apartment
rented to a widow who sometimes pays rent; (3) lot and
dwelling house on Francis Street, rented sometimes to a widow
who sometimes pays rent when and if she can. But the restau-
rant, located in the main church building on Central Avenue,
being a part of the church, and used primarily for church pur-
poses, though secondarily to feed some people for pay, if able,
and without charge if unable to pay, comes within the exemp-
tion conferred by law .... 32

Owens-Illinois Glass Co. v. Oxford3 is the largest in the series of
cases on intergovernmental taxation. Standing alone, the case would
be of great interest, but in 1961 the principles involved are relatively
clear.

The Georgia income tax law as amended in 1950 imposes a tax on

every corporation, domestic or foreign, equivalent to four per cent of
the net income from property owned or business done in Georgia. Every
corporation is deemed to be doing business in Georgia

if it engages within this State in any activities or transactions
for the purpose of financial profit or gain, whether or not such
corporation qualifies to do business in this State and whether
or not it maintains an office or place of business within this
State, and whether or not any such activity or transaction is
connected with interstate or foreign commerce. 4

The constitutionality of this statute was established by the Supreme
Court of the United States in Williams v. Stockham Valves & Fittings,

Inc.
3 5

Since the Stockham Valves case, the Supreme Court of Georgia has
discarded the "closed transaction" test previously applied and followed
an "activities" or "transaction" test in cases involving the taxation of

31. 216 Ga. 659, 119 S.E. 2d 11 (1961).
32. Id. at 662, 119 S.E. 2d at 13.
33. 216 Ga. 316, 116 S.E. 2d 293 (1960).
34. Id. at 323, 116 S.E. 2d at 298.
35. 358 U.S. 450, 3 L.Ed.2d 421, 79 S. Ct. 357 (1958).
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corporations engaged in interstate commerce. As expressed by Justice
Candler in the present [the Owens-Illinois Glass Co.] case, "the simple
but controlling question is whether the State has given anything for
which it can ask return."' 6 The fact that the Glass Co. transmitted all
orders for sales to Georgia customers to an Ohio office for formal
acceptance and shipped all goods into Georgia f.o.b. from points outside
the state was not controlling. It solicited orders for sales amounting to
several million dollars per year in Georgia and paid its Atlanta personnel
approximately $100,000 per year for the three years involved in the
case. It was, in fact, doing business in Georgia; and since realism
has replaced legal fiction in the area of American constitutional law
dealing with state taxation of interstate commerce, the corporation was
subject to taxation by the State of Georgia.

COURTS

Questions concerning the jurisdiction of courts and the power of
judges form an interesting segment of our constitutional law. Several
cases in this field, including three dealing with contempt of court, were
decided during the period under review.

(A) Jurisdiction. The jurisdiction of the Supreme Court and of the
Court of Appeals has been a puzzling question to practicing attorneys
in Georgia since the creation of the Court of Appeals in 1906. Attorneys
frequently attempt to carry cases to the Supreme Court that should
have been carried to the Court of Appeals. The reverse rarely ever
happens. Errors in this regard made by attorneys during the past year
fall into the usual pattern of errors made annually for the past fifty
years.

In National Linen Service Corporation v. Thompson3 7 the Supreme

Court transferred the record to the Court of Appeals on the ground of
jurisdiction. Plaintiffs sought to attack the constitutionality of the
application of the Intangibles Tax Act of 1937-38 to intangible property
alleged to have acquired a taxable situs beyond the territorial limits
of the state. Under Georgia practice, the Court of Appeals and not
the Supreme Court has jurisdiction of cases involving the application
of the constitution to a given state of fact. 38

The restricted appellate jurisdiction of the Supreme Court is empha-
sized in the case of Columbus Plumbing, Heating & Mill Supply Co. v.

36. 216 Ga. 316, 323, 116 S.E.2d 293, 298 (1960).
37. 216 Ga. 550, 118 S.E. 2d 486 (1961).
38. ALBERT B. SAYE AND CHARLES J. HILKEY, THE CONSTITUTIONAL LAW OF GEORGIA

320-26 (Atlanta: The Harrison Co. 1952).
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Home Federal Savings & Loan Association"9 wherein it is held that
the Court of Appeals and not the Supreme Court has jurisdiction in a
case which "involves matter (claim) which partakes of the nature of
an equitable proceeding" if "it does not from its pleadings and prayer
involve the exercise of any of the extraordinary powers of a court of
chancery."

(B) Contempt of court. The cases considered here might well be
placed under a heading "freedom of speech and of the press." They
deal with the difficult problem of balancing the competing interests of
freedom of speech and of the orderly administration of justice.

Atlanta Newspapers, Inc. v. State of Georgia40 involved a citation
of contempt issued by Judge Durwood T. Pye of the Superior Court of
the Atlanta circuit. The background of the case was as follows: Harold
J. Meriwether and three other men were charged with the crime of
robbery. Trial before a jury commenced on June 2, 1959. By permission
of counsel both for the State and for Meriwether the jurors were per-
mitted to go to their homes when the court recessed late in the after-
noon, with instructions to return to the jury room the following morning
(June 3) at 9:30. On the afternoon of June 2nd, the Atlanta Journal
published an article on previous convictions of Meriwether, describing him
as "formerly Georgia's number one wanted man," self-admitted hold-up
artist, etc.; all of which would have been inadmissible as evidence in
the trial of the case. The Atlanta Constitution, also owned by Atlanta
Newspapers, Inc., published a similar story the following morning. When
the court reconvened, evidence was presented to the court that certain
of the jurors had read the newspaper articles during the recess; where-
upon the judge declared a mistrial. The newspaper publisher was cited
for contempt and fined $20,000.

The Supreme Court reversed the judgment of the trial court. Accord-
ing to Justice Mobley, it is common knowledge that under Georgia
procedure a jury in a criminal case is kept together until the conclusion
of the trial, unless both the State and the accused agree otherwise,

and then only after the court's admonishing the jurors that, not
only should they not communicate with anyone about the
case or permit anyone to communicate with them about it,
but that they should not read newspapers or listen to radio
and television at all during recess. . . . In our opinion, the
defendant newspaper corporation would not be required to
have reasonably anticipated that the publication and distribu-

39. 216 Ga. 706, 119 S.E. 2d 118 (1961). See also McMahon v. Folds, 216 Ga.
709, 119 S.E. 2d 353 (1961).

40. 216 Ga. 399, 116 S.E. 2d 580 (1960). For the first appearance of this case
in the appellate courts, see 101 Ga. App. 105, 113 S.E. 2d 148 (1960).
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tion of the articles in question would have come to the attention
of the jurors ....

The same corporation was involved in Atlanta Newspapers, Inc. v.

Grimes.4 2 The question involved was the authority of Judge Durwood
T. Pye to enter an order prohibiting anyone from taking a photograph
of any party to a trial in his division of Fulton Superior Court "at any
place in the courthouse building, on the courthouse steps, or on the
adjacent sidewalks and public streets.""3 Atlanta Newspapers, Inc.,
and others brought a petition to have this order declared void. They
did not succeed.

In sustaining the judgment of the trial court which dismissed the peti-
tion, the Supreme Court held that

it is a well-recognized principle of our law that the judges of
the superior and city courts are invested with a wide discretion
in the management of the business before them, and this discre-
tion will not be controlled unless it is shown to have been
manifestly abused.4

4

No abuse of discretion by Judge Pye was shown. His order complained
of was issued during the trial of five persons charged with bombing
"The Temple." As the prisoners got out of the bus that brought them
from the jail to the courthouse, they were photographed in shackles.
The corridors outside the courtroom were crowded with newsmen,
equipped with flash cameras and sound recording equipment. Counsel
addressed the crowd from the courthouse steps.

On the occasion of one of these addresses 50 to 60 representa-
tives of newspapers, television, radio, magazine and wire services
and two or three hundred other people congregated on Pryor
Street during the taking of pictures and completely blocked
traffic....

An independent press and independent courts are both essential to the
preservation of individual liberty.

If either could destroy the other, it would thereby pull down
upon its own head a fortress dedicated to the protection of
freedom not only of the individual citizens but that of the
destroyer also. 45

Wood v. State46 involved a conviction of the Sheriff of Bibb County

41. 216 Ga. 399, 404, 116 S.E.2d 580, 584 (1960).
42. 216 Ga. 74, 114 S.E. 2d 421 (1960).
43. Id. at 75, 114 S.E. 2d at 423.
44. Id. at 79, 114 S.E. 2d at 424.
45. Id. at 78, 114 S.E. 2d at 424.
46. 103 Ga. App. 305, 119 S.E. 2d 261 (1961).
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for contempt. In his charge to the grand jury at the beginning of the
June, 1960, term of court, Judge Long "advised that there appeared
to be an inane and inexplicable pattern of Negro bloc voting"47 in Bibb
County, and stated that accusations of buying votes had been made.

The next day (June 7) while the grand jury was investigating this
matter, the sheriff issued a news release stating that "The people of
Bibb County should take notice when their highest judicial officers
threaten political persecution carried out under the guise of law enforce-
ment.1 s4 The following day Wood issued an "Open Letter to the Grand
Jury," signed with his official title "Sheriff of Bibb County." In this he
urged an investigation of bloc voting controlled by "a handful of men
known as The Bibb County Democratic Executive Committee."4 9 He
was cited for contempt, sentenced to 20 days in jail, and fined $200.

Judge Bell wrote the opinion for the Court of Appeals sustaining the
judgment of the trial court. In a concurring opinion, Judge Townsend,
the most eloquent advocate of freedom of expression on our appellate
courts, wrote:

To paraphrase the Apostle, there is a time to speak and a time
to keep silent. The time to speak, even to accuse the judge
of hypocrisy and moral laxness, justly or unjustly, could well
exist, say, during a political campaign when a candidate for
office is arguing against the re-election of that judge. It could
exist at other times, when no election is imminent, but under
the general right of a citizen of the State to criticize his elected
officials. When it cannot exist is when the words are directed
toward the impeding of a judicial proceeding presently in
progress. "

A third count on which Sheriff Wood was found guilty of contempt
was his news release of July 8, the day after he was cited for contempt.
It repeated most of his former intemperate remarks, and stated that
"My defense will be simply that I have spoken the truth." 1 His demurrer
to the contempt citation on this charge was that it contained no allega-
tion that his statements were false or untrue. Judge Bell, for the
majority of the Court of Appeals, held that

this demurrer confuses the law of defamation with that relating
to contempt of court. It is possible that a statement or act
might be true but have no relevance to the proceeding and
tend to obstruct or impair the administration of justice in a
particular case. Furthermore, many of the statements made by

47. Id. at 306, 119 S.E. 2d at 265.
48. Id. at 308, 119 S.E. 2d at 265.
49. Id. at 309, 119 S.E. 2d at 266.
50. Id. at 325, 119 S.E. 2d at 276.
51. Id. at 326, 119 S.E.2d at 276.
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the defendant as charged in these counts are matters only of
opinion as to which obviously there can be no absolute test
or proof of truth or falsity.52

To the ruling of the Court of Appeals on this count, Judges Town-
send and Felton dissented. According to Judge Townsend,

It was the [trial] court itself which . . . gave the statement
[of Sheriff Wood on June 8th] status as a case in court when he
cited the defendant, and there is and can be no rule of law
which prevents a defendant 'from making public his defense,
whether in or out of court, on the ground that the publication
of such defense is obstructive to the administration of justice.
It is obvious that the defendant could file this same defense
in answer to the citation and that the newspapers could publish
it; therefore the defendant could relay its contents directly to
the newspapers for the purpose of publication. 3

(C) Abolition of J. P. Courts. In Burpee v. Logan 54 an unsuccessful
attempt was made to have the courts declare void an act abolishing
the offices of justice of the peace and of notary public ex-officio justice
of the peace in Clarke County and establishing in lieu thereof a Magi-
strate's Court of Clarke County.5 Under Article VI, Section VII,
Paragraph I of the Constitution of Georgia, the General Assembly is
given broad discretion, unlimited by the "uniformity of courts" pro-
vision, in substituting other courts for justices of the peace.

RULE MAKING AND RATES

In Gartell v. McGahee,5 6 the Supreme Court held invalid a rule of
the State Department of Public Welfare.

By the Constitution of this State all law-making power is lodged
in the legislative department and it is not permitted to relieve
itself of such power by delegating it to any person, instrumen-
tality or board

wrote Justice Candler. Administrative boards may promulgate rules and
regulations, but they must act within the scope of authority laid down
by the legislature.

A legislative act of 195251 established a program of assistance to
persons totally and permanently disabled, and specified the 'functions

52. Id. at 321, 119 S.E. 2d at 273.
53. Id. at 327, 119 S.E. 2d at 277.
54. 216 Ga. 434, 117 S.E. 2d 339 (1960).
55. Ga. Laws 1960, pp. 3208-21.
56. 216 Ga. 125, 114 S.E. 2d 871 (1960).
57. Ga. Laws 1952, p. 15, GA. CODE ANN. . 99-2001 through 99-2016 (1955

Rev.).
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of both the State Department of Public Welfare and of County Depart-
ments. The State Department was given authority to make rules and
regulations necessary and desirable for carrying out the provisions of the
Act. The County Departments were given authority to investigate appli-
cants for assistance and to decide whether or not the applicant was
eligible for assistance.

Rule 5 promulgated by the State Department authorized a "State
Review Team" to determine the eligibility of applicants for assistance.
The court declared this rule void.

In Cross v. Balkcom5 8 the Court of Appeals held that a landowner
acquired a vested right under 1957 crop allotment regulations by com-
bining two farms. Upon certiorari, the Supreme Court reversed this
judgment.

59

South-Eastern Underwriters Association v. CraveyG° raised questions
in the highly controversial field of the nature and extent of judicial
power. Georgia law vests extensive authority in the Commissioner of
Insurance [Cravey] to approve or disapprove proposed changes in rates
for fire insurance. An act of 195961 provides that

All rulings, orders or decisions of the Commissioner relating to
rates ... shall be subject to review by appeal to the Superior
Court of Fulton County .... The . . .Court ...shall affirm,
reverse or modify [italics added] the Commissioner's ruling,
order or decision appealed from.6 2

South-Eastern filed an appeal in Fulton Superior Court from an order
of Commissioner Cravey disallowing a rate increase. The judge dismissed
the appeal on the ground that the provision of the act of 1959 quoted
above was "a direction by the General Assembly to the Court to make
rates,' 6 3 a non-judicial function.

The Supreme Court reversed the judgment of the trial court. Without
an extensive discourse on the nature of judicial functions, Justice Head
disposed of the case neatly with this statement:

The duties of the judge on appeal, as related to the words
"affirm" or "reverse", do not involve rate fixing in any form
or substance. The word "modify" is not intended, in the context
of the act in which it is used, to grant power to fix rates. A
proper exercise of the power to modify could result when a

58. 102 Ga. App. 81, 115.S.E. 2d 783 (1960).
59. Balkcom v. Cross, 216 Ga. 530, 118 S.E. 2d 185 (1961).
60. 216 Ga. 599, 118 S.E. 2d 471 (1961).
61. Ga. Laws 1959, pp. 255-62.
62. For cases and comments on the general subject, see E. BLYTHE STATSON, THE

LAW OF ADMINISTRATIVE TRIBUNALS 548-62 (Chicago: Callaghan & Co. 1957).
63. 216 Ga. 599, 600, 118 S.E. 2d 471 (1961).
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portion of the order of the commissioner is affirmed, and a
portion reversed.

64

SPECIAL LAWS

"Laws of a general nature shall have uniform operation throughout
the State, and no special law shall be enacted in any case for which
provision has been made by an existing general law," states the Georgia
Constitution.6" This clause ranks next to the due process clause as a
ground upon which statutes enacted by the General Assembly are held
to be void.

In Studstill v. Gary66 a group of citizens and taxpayers sought to
enjoin members of the Democratic Executive Committee of Dodge County
from certifying to the Ordinary as candidates for county offices the
names of persons nominated in a primary held on March 30 1960. An
act passed by the General Assembly in 1959 required that all primaries
for the nomination of candidates for county offices of Dodge County
be held on the second Wednesday in May. 67

An act of 1891 provides that "Every . .. primary election shall be
held at the time and place, and under the regulations prescribed by the
rules of the party ... holding the same .... ",68 According to the Supreme
Court, the special act of 1959 for Dodge County dealt with a subject
matter for which provision had already been made by the general law
enacted in 1891, and was therefore void.

In City of Atlanta v. Gower69 an Atlanta city ordinance levying a tax
of $50 for the year 1960 on the practice within the city of professions
licensed by the State was held void for two reasons. First the act of the
General Assembly in 1959 authorizing the tax was a special act dealing
with a subject already dealt with by a general act. The 1959 act
authorized "the mayor and board of aldermen" of any city having a
population of 300,000 or more to levy such a tax. While a statute
phrased in population statistics is sometimes construed to be a general
law, the court took judicial notice that "of the six largest cities having
a population of less than 300,000, only two are governed by a mayor
and board of aldermen....

By an act of 19607' the General Assembly amended the 1959 act
by adding the words "the mayor and council or other governing

64. Id. at 601, 118 S.E. 2d at 473.
65. Art. I, Sec. IV, Par. I.
66. 216 Ga. 268, 116 S.E. 2d 213 (1960).
67. Ga. Laws 1959, p. 2725.
68. Ga. Laws 1890-91, p. 210, GA. CODE ANN. § 34-320.
69. 216 Ga. 368, 116 S.E. 2d 738 (1960).
70. Id. at 372, 116 S.E. 2d at 741.
71. Ga. Laws 1960, pp. 2847-48.
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authority" to follow the words "mayor and board of aldermen." But,
wrote Justice Head:

This amendment could not add anything of substance to the
invalid . . . act of 1959. "The time with reference to which
the constitutionality of an act of the General Assembly.is to
be determined is the date of its passage, and if it is unconsti-
tutional then, it is forever void." 72

In the second place, the classification itself used in the act was con-
sidered by the court to be arbitrary.

EMINENT DOMAIN

"Private property shall not be taken, or damaged, for public pur-
poses without just and adequate compensation being first paid"73 states

the Bill of Rights of the Georgia Constitution. The words "damaged"
and "first" as used in this sentence have been the subject of extensive
litigation.

During the past decade the clause "first paid" has been in the fore-

ground in litigation. To relieve the State Highway Department from
the burden resulting from the necessity of awaiting the final outcome of
litigation over the just price of property taken for road construction,
in 1957 the General Assembly established a special condemnation pro-
cedure. Under the terms of this act7 4 when a condemnation proceeding
is instituted, the judge of the superior court of the county wherein

the property lies appoints a special master to determine what is just
compensation for the property involved. His determination, made after
notice and hearing, is filed with the clerk of the court. Upon payment
by the condemnor into the registry of the court the compensation awarded
by the master, a judgment is entered vesting fee simple title in the
condemnor. Thereafter, either the condemnor or the condemnee may
appeal to jury trial for a change in the amount of the award.

The Supreme Court had already sustained this statute against an
attack upon its constitutionality as a whole. 75 Anthony v. State Highway
Department76 attacked Section 13 of the statute authorizing a judg-
ment vesting fee simple to the property in the condemnor upon pay-
ment of the award made by the master into the registry of the court.

If the State Highway Department were permitted, upon payment of
the master's award, to proceed to destroy improvements on his property,
how, asked Anthony, could a jury thereafter determine the value of

the property?

72. 216 Ga. 368, 372, 116 S.E. 2d 738, 742 (1960).
73. Ga. Const., Art. I, Sec. III, Par. I, GA. CODE ANN. §2-301.
74. Ga. Laws 1957, p. 387, GA. CODE ANN. §§ 36-601a through 36-3616a.
75. O.K., Inc. v. State Highway Dept., 213 Ga. 666, 100 S.E. 2d 906 (1957).
76. 215 Ga. 853, 113 S.E. 2d 768 (1960).
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The Supreme Court sustained Section 13. The method of determining
what is just compensation was held to be a matter of legislative discretion.
The legislature could have made the determination by the master final.
The value of the property at the time of the taking is the issue to be
determined upon trial of the case on appeal before a jury.77

DUE PROCESS

In Fair v. Balkcom7 8 the Supreme Court reversed a death sentence
based on a plea of guilty of murder and directed that the accused be
arraigned as though no plea had been entered. "There have been com-
paratively few reported cases in this State where a capital felony was
handled as fast as was this one."'7 9 On Saturday, May 14, an eight-year-
old Negro girl was raped and killed in Blakely. On May 15, at 1 A.M.,
James Fair, a Negro man who had come from New Jersey a few months
earlier, was arrested. About sundown that day, he confessed to the
crime. According to his petition in the habeas corpus proceeding.

he did not commit the crime but after being cursed, threatened
and frightened by the sheriff and told by him that he had
once been able to get a negro a life sentence rather than the
death sentence in a murder case because he pleaded guilty,
he decided to confess.80

On Monday, May 16, Fair was indicted by the county grand jury. On
Tuesday, May 17, he was, without counsel, arraigned and sentenced to
death. The time between his arrest and sentence was 63 hours. This
procedure violated due process of law.

Bobo v. Mayor, of Town of Savannah Beach, Tybee Island8 l raised
the question of whether the provisions of the charter of the town
permitting persons residing in Chatham County and owning property
in Tybee but not residing there to vote and hold office in Tybee
offended the equal protection and due process clauses of the Constitu-
tions of Georgia and the United States. The questions raised might have
been interesting had they not been decided in previous cases. Following
precedents, 8 2 both the trial and the Supreme Court sustained the con-
stitutionality of the charter provision involved.

77. For other eminent domain cases decided during the year involving primarily
statutory construction, see Russell v. Venable, 216 Ga. 137, 115 S.E. 2d 103
(1960); and, State Highway Dept. v. Hendrix, 215 Ga. 821, 113 S.E. 2d
761 (1960).

78. 216 Ga. 721. 119 S.E. 2d691 (1961).
79. Id. at 726, 119 S.E.2d at 695.
80. Id. at 722, 119 S.E. 2d at 692.
81. 216 Ga. 12, 114 S.E. 2d 374 (1960).
82. For cases dealing with interesting factual situations regarding elections, but

only tangently with constitutional questions, see Middleton v. Moody, 216
Ga. 237, 115 S.E. 2d 567 (1960) and Kemp v. Mitchell County Dem. Exec.
Comm., 216 Ga. 276, 116 S.E. 2d 321 (1960).
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