
AGENCY

By ROBERT LEE STEED*

There were no significant judicial or legislative assaults on the
firmly established principles of agency law during the survey period.
A very important case involving the knowledge of an agent as knowl-
edge of the principal for purposes of recovering attorney's fees in
insurance claims is now under consideration by the Supreme Court
of Georgia. That case, Reserve Life Ins. Co. v. Ayers, Supreme Court
case number 21291, should be decided in September and will merit
the attention of all Georgia attorneys dealing with insurance com-
panies and claimants against insurance companies.

THE AGENCY RELATIONSHIP

Proof of relationship. The Court of Appeals stated again the well
settled rule that unsworn declarations of a person are not admissible
to prove agency but if the alleged principal accepted proceeds from
the sale of an automobile which the alleged agent repossessed from
the defendant and sold, such acceptance would be evidence of the
agency relationship.'

In another case involving the same subject the Court of Appeals
held that while unsworn declarations of agency by the alleged agent
could not be used to prove the existence of the relationship, they
could be used to impeach the alleged agent who, as a witness, had
testified that no such relationship existed.2

The Court of Appeals3 allowed recovery of punitive damages from
a defendant who had induced the plaintiff to purchase stainless steel
cookware by claiming that aluminum cookware of the type presently
being used by the plaintiff would cause cancer and would induce
the disease in plaintiff and plaintiff's children by the year's end. The
Court of Appeals restated the rule that the existence of an agency
might be proved by circumstances, apparent relations or conduct of
the parties, and held that the circumstances in the case, i.e. a visit by
the alleged agent in the home of the plaintiff with word that the
defendant would call later to demonstrate the stainless steel cookware
and an admission that an officer in the defendant's employ bore the
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1. Pound v. Smith, 101 Ga. App. 500, 114 S.E. 2d 280 (1960).
2. Dayton Rubber Co. v. Dismuke, 102 Ga. App. 85, 115 S.E. 2d 767 (1960).
3. King v. Towns, 102 Ga. App. 895, 118 S.E. 2d 121 (1960).
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same name as the alleged agent, were sufficient for a jury to find an
agency relationship.

Ratification of agency. In Cochran v. Bell4 the plaintiff and de-
fendant were both injured in an automobile accident and the plain-
tiff's insurance company paid the defendant an amount in satisfaction
of his claim and received a release. The plaintiff then brought an
action against the defendant and the defendant filed a cross-action.
The plaintiff set up as a plea in bar to the cross-action the act of his
insurance company in securing the release from the defendant. The
Court of Appeals held that the settlement by the plaintiff's insurance
company was a settlement of both claims but was not binding on the
plaintiff as he had not authorized the company to make the settle-
ment. Thus, the court said, the plaintiff was able to ratify or repudiate
the act of his company and when he set up the act as a plea in bar to
the defendant's cross-action he would not thereafter be allowed to
adopt an inconsistent position by claiming that the release did not
also settle his claim against the defendant.

The relation of principal and agent arises wherever one per-
son, expressly or by implication, authorizes another to act for
him, or subsequently ratifies the acts of another in his behalf.
GA. CODE ANN. §4-101. The mere act of setting up by plea a
stranger's act as a satisfaction is of itself a ratification.5

Estoppel to deny agency. In Folsom v. Miller,6 the plaintiff sued
to recover for injuries sustained by her in a collision between her
automobile and an automobile operated by the defendant. The de-
fendant filed a cross-action and afterwards the plaintiff dismissed her
action and filed a plea of accord and satisfaction to defendant's cross-
action on the ground that defendant's attorneys had secured from
plaintiff a release and that such release had settled both claims. The
defendant was represented by the attorney for the insurance company,
not only in the defense of the action against him, but also in the
cross-action filed by him. The Court of Appeals held that although
the insurance company attorneys filed an affidavit stating that they
had no interest in the cross-action, and defendant contended that the
settlement of the plaintiff's claim against him did not affect his
cross-action, the defendant was estopped to deny that the insurance
company lawyers were acting as his agents as to the cross-action as well
as the original action when they effected the settlement. The fact
that those attorneys, along with another attorney not employed by

4. 102 Ga. App. 617, 117 S.E. 2d 645 (1960).
5. Cochran v. Bell, 102 Ga. App. 617, 117 S.E. 2d 645, 646 (1960).
6. 102 Ga. App. 232, 116 S.E. 2d 1 (1960).
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the insurance company, filed the cross-action gave them the apparent
authority to act as defendant's agents in settling the cross-action at
the same time the original action was settled.

LIABILITIES As To THIRD PERSONS

Principal's liability. In Metropolitan Life Co. v. ConeyT three em-
ployees of the defendant insurance company were driving on company
business in Florida in the claimant's automobile. Claimant's fellow
employee was driving the vehicle and it was undisputed that it was
proper for him to be driving. While he was driving he became angered
at a remark made by claimant or the third employee and in a rage
brought the car to a sudden stop causing a whiplash injury to the
claimant.

The Court of Appeals held that the driver of the vehicle was in the
course of his employment in stopping the car and that his principal
was liable for the damages sustained by claimant.

Where travel by automobile is incident to the employment,
the risk of injury by automobile is also an incident thereto,
and also the risk of negligence on the part of the driver, as
well as the risk that the employment, in bringing men to-
gether, will develop frictions which create occasions for lapses
into carelessness . .. .

Complaint is made in the motion to rehear that the court's
analysis of the course of employment in the operation of an
automobile consists of starting it, guiding it, controlling its
speed, and stopping it. This is referred to as pure sophistry.
The principal objection to this analysis of the operation of
an automobile seems to be that it includes stopping it. How-
ever, we are satisfied with our entire analysis of the operation
of an automobile, including the obnoxious element of stop-
ping it, since it is difficult for us, enshrouded as we are in
our cloud of sophistry, to envision automobiles in continuous
operation. 9

In Harvey v. De Weill1 ° a motel patron brought an action against
defendant owners of the motel after having been feloniously assaulted

by a 14-year-old negro boy employed by the motel as a porter. The
plaintiffs alleged that the boy had a mind of a 10-year-old and
charged the defendants with negligence in hiring such a person. The

Court of Appeals held that such allegations would not constitute
a charge of actionable negligence saying, "The law does not preclude

7. 102 Ga. App. 155, 115 S.E. 2d 633 (1960).
8. Id. at 156, 115 S.E. 2d at 635.
9. Id. at 158, 115 S.E. 2d at 635.

10. 102 Ga. App. 394, 116 S.E. 2d 747 (1960).
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the employment of such unfortunates by thrusting a charge of negli-
gence, ab initio, upon their employer. In order to impose actionable
negligence upon the employer, more than the mere act of employment
of-such a person is required.""

The fellow servant rule. The well established fellow servant rule
was repeated in Bray v. Westinghouse Electric Corporation2 where
the Court of Appeals sustained a general demurrer to a petition show-
ing the negligence of the fellow servant of the injured employee as
the sole proximate cause of the injuries complained of. The court
again stated the rule that "Subjection to control and direction by the
same general master in the same common object, and not the fact
that employees are paid by the same general master, is the test of
fellow service."13

Agent's liability to third persons. The plaintiff brought an action
for breach of warranty of authority against a purported agent with
whom plaintiff had entered into a lease of purported principal's
property. The Court of Appeals held that since agreements not to be
performed within one year from the making thereof must be in
writing, and since the authority to execute a contract required to be
in writing must be in writing, and since one dealing with a special
agent must examine his authority, one who enters such a contract
and fails to inquire as to the agent's authority is precluded from
recovering damages from the agent "either on the ground that the
agent contractually misrepresented the fact that he had authority,
either expressly or impliedly, or .on the ground that he fraudulently
misrepresented that he had authority to execute the lease as agent."'' 4

11. Id. at 399,116 S.E. 2d at 352.
12. 102 Ga. App. 803, 117 S.E. 2d 919 (1960).
13. Id. at 807, 117 S.E. 2d at 922.
14. Nalley v. Whitaker, 102 Ga. App. 230, 115 S.E. 2d 790, 791 (1960).
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