
STATUTORY NOTE
GEORGIA CRIMINAL PROCEDURE STATUTES

AMENDED TO CONFORM TO U. S.
SUPREME COURT DECISION

Georgia's General Assembly in 1962, undoubtably as a result of
the United States Supreme Court's decision in Ferguson v. State of
Georgia,' amended three Georgia statutes pertaining to criminal
procedure: Ga. Code §415, allowing a defendant to make an unsworn
statement; Ga. Code §38-416, the incompetency statute; and Ga. Code
§27-405, providing that the court shall hear all legal evidence submitted
and shall always permit :m unsworn statement by the defendant. The
United States Supreme Court held in the Ferguson case that Ga. Code
§38-415, allowing unsworn statements, was unconstitutional insofar as
it denied a defendant the right to have his counsel question him during
his unsworn statement. The Court also strongly hinted that when Ga.
Code §38-416, the incompetency statute, was brought before the court it
would be held unconstitutional. Justice Clark in a concurring opinion
in the Ferguson case stated,

The resulting advantage of the Court's present holding to
the criminal defendant in Georgia is obvious ...as matters
now stand the defendant may make an unsworn statement
as articulate and convincing as the aid of counsel can invoke
but the prosecution may not cross-examine. 2

Whether the Ferguson case actually produced the result quoted
above is mere conjecture. The question for the Georgia courts posed
by the Ferguson case was what procedure to follow. The courts could
have followed Justice Clark's suggestion, but it was not binding on
the Georgia courts. There was no way to predict with any certainty
what a court would do in this situation, and the General Assembly
in an attempt to determine the procedure for the courts to follow
and to conform with the United States Supreme Court's insinuation
that the incompetency statute was unconstitutional, amended the
pertinent code sections.

The amendment of Ga. Code §27-4053 did not change the prior

1. 365 U0. 570, 81 S. Ct. 756, 5 L. Ed. 2d 783 (1961); See also 13 MERCER L.
REV. 265 (1961-62).

2. Id. at 601, 81 S. Ct. at 773, 5 L. Ed. 2d at 801.
3. GA. CODE ANN. §27-405 (1953 Rev.) . This section as amended reads as follows:

"The court shall hear all legal evidence submitted by either party, and shall
always permit the defendant to make his own statement of the transaction
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code section but rather gave the defendant an election between the
amendment and the code section as it existed before amended. The
alternative provides that if the defendant elects to testify in his own
behalf then he will be sworn as any other witness. The fact that the
defendant does not elect to testify shall not create a presumption
against him and no mention shall be made during the trial of the
defendant's failure to testify. If the defendant elects to be sworn he
may be examined and cross-examined as any other witness and no
evidence of defendant's bad character or previous convictions shall be
introduced unless the defendant has put his character into issue.

The former code section 38-4154 was not changed but to it was add-
ed the same alternative as in section 27-405 with the exceptions that
prior felony convictions when alleged in the indictment as provided
by the law5 may be introduced as evidence, and this applies regardless
of whether the defendant has put his character in issue or not.
Probably the most important point in the amendment is that it pro-
vides that if the defendant has elected to be sworn and examined and

(not under oath) if he desires to do so. The weight to be given to such
statement shall be entirely in the discretion and sound judgment of the
court. Whenever such statement is made, it shall be the duty of the court
to reduce it to writing, and return it with the other papers to the proper court
in the event of a commitment. In the alternative, however, if the prisoner
wishes to testify and announces in open court before any court of inquiry
his intention to do so, he may so testify in his own behalf. If he so elects,
he shall be sworn as any other witness and may be examined and cross-
examined as any other witness, except that no evidence of general bad
character or prior convictions shall be admissible unless and until the defendant
shall have first put his character in issue. The failure of a defendant
to testify shall create no presumption against him, and no comment shall be
made because of such failure."

4. GA. CODE ANN. §38-415 (1954 Rev.). This section as amended reads as follows:
"In all criminal trials, the prisoner shall have the right to make to the court
and jury such statement in the case as he may deem proper in his defense. It
shall not be under oath, and shall have such force only as the jury may think
right to give it. They may believe it in preference to the sworn testimony
in the case. The prisoner shall not be compelled to answer any questions on
cross-examination, should he think proper to decline to answer. In the alterna-
tive, however, if the prisoner wishes to testify and announces in open court his
intention to do so, he may so testify in his own behalf. If so, he shall be sworn
as any other witness and may be examined and cross-examined as any other
witness, except that no evidence of general bad character or prior convictions
shall be admissible unless and until the defendant shall have first put his
character in issue. Evidence of prior felony convictions may be admitted in
those cases where the same are alleged in the indictment as provided by law.
The failure of a defendant to testify shall create no presumption against him,
and no comment shall be made because of such failure. Provided, however, in
the event the defendant elects to be sworn and examined, he shall not lose
his right to open and conclude the argument to the jury, if he has not
introduced other evidence in the trial."

5. GA. CODE ANN. §27-2511 (1953 Rev.); see 64 Ga. App. 690, 692 (2), 13 S.E.
2d 870 (1941); 168 Ga. 699, 148 S.E. 593 (1929) ; 51 Ga. App. 442, 180 S.E.
635 (1935).
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has not introduced any other evidence then he will not lose his right
to open and conclude the argument to the jury. Ga. Code §38-4160
was amended by striking out the words "competent or" from the for-
mer code section. The section now provides that no person charged
with an indictable offense shall be compelled to give evidence for or
against himself.

With this legislation Georgia conforms with all the other states
and departs from the old common law idea that a defendant was un-
qualified to testify. It will be interesting to see the effect that these
amendments will have-on 'Georgia's criminal practice.

6. GA. CODE ANN. §38-416 (1954 Rev.). This section as amended reads as follows:
"No person, who shall be charged in any criminal proceeding 'with the com-
mission of any indictable offense or any offense punishable on summary con-
viction, shall be compellable to give evidence of or against himself."


