
CASE NOTES

TORTS - WARRANTEES - MANFACTURER'S LIABILITY

Plaintiff employee was injured by the explosion of a nail polish bottle
which she was using during the course of her employment as a beauti-
cian. The nail polish was purchased from the manufacturer by her
employer. Under a Georgia statute requiring the manufacturer to
warrant products (purchased as new) to the ultimate consumer, who
must exercise care in purchasing, the defendant manufacturer was held
liable.' This statute being in derrogation of the common law was strictly
construed. On appeal, held, reversed. The term "ultimate consumer" as
used in the statute is restricted to a purchaser. In an action on an
implied warranty the plaintiff was denied recovery, as she did not come
within the term "purchaser", and thus there was no privity of contract. 2

The term "warranty" in connection with the sale of goods means
"an obligation incidental to the deal, that the seller shall be answerable
for various matters relating to the goods".' An implied warranty arises
by operation of the law without regard to the intention of the parties.4

When a manufacturer or dealer of goods of that kind sells to a buyer,
a warranty of merchantable quality is imposed.' This means that the
thing sold is reasonably fit for the general purpose for which it is manu-
factured and sold.6 The theories as to the basis of such implied warranty
are (1) the tort theory, which imposed strict liability for a misrepresenta-
tion of fact, and (2) the contract theory, which regarded warranties
as expressed or implied terms of the contract.7 Although an action on
the contract became the usual remedy for its breach, the warranty has
never lost its original tort character, and in some cases a tort action
may still be maintained for breach of warranty without any proof of
intentional misrepresentation or negligence." The realization of the ori-
ginal tort character of the warranty serves as a good argument for the
courts that extend the liability of a manufacturer to third parties.9 Under
early common law only those persons who were parties to the contract

1. GA. CODE ANN. § 96-307, Ga. Laws 1957, p. 405; Patterson, Manufacturer's
Warranty: Tort or Contract? 10 Mercer L. Rev. 272 (1958-59).

2. Revlon, Inc. v. Murdock, 103 Ga. App. 842, 120 S.E. 2d 912 (1961).
3. VOLD, SALES 426 (2d ed. West 1959).
4. 46 Am. JuR., Sales § 332 (1943).
5. VOLD, SALES 435 (2d ed. West 1959).
6. Henningsen v. Bloomfield Motors, Inc., 32 N.J. 358, 161A. 2d 69 (1960),

75 ALR 2d 1, 2.
7. PROSSER, TORTS 507 (2d ed. West 1955).
8. SMITH & PROSSER, TORTS 871 (2d ed. West 1955).
9. PROSSER, TORTS 494 (2d ed. West 1955).
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could sue for breach of the warranty, as privity was an essential element.10

The general rule had its origin in Winterbottom v. Wright," which
held that an action could not be maintained on the theory of implied
warranty in absence of privity of contract. Almost as soon as the general
rule was laid down the requirements of justice impelled the courts to
make exceptions.' 2 These exceptions were prevalent in cases where the
action was based on negligence. The first of these was in regard to
imminently dangerous articles and was applied where poison falsely
labeled was sold to a druggist. A customer who purchased it from him
was allowed to recover damages from the seller who had affixed the
label.' 3 There was increasing pressure to expand the concept of im-
minently dangerous things and to narrow the general rule of non-
liability.'4 An advancement was made in this direction when a manu-
facturer was held liable to a third party for injury resulting from use
of a scaffold not an inherently dangerous article but made so only
by means of defective construction. A large coffee urn was construed
to be an imminently dangerous article because of its careless construc-
tion, the court following the reasoning that a manufacturer could be
made liable to third persons on the theory that it knew the purpose for
which it was to be used and that its character was such as to be dangerous
to others if not properly constructed.' 6 Following the principle of the
leading case in the expansion of the privity rule, it was held that a
manufacturer has the obligation to use reasonable care in the manu-
facture of products, which are not inherently dangerous, but constitute
a menace to life and limb when not carefully made; and this duty extends
to anyone likely to be harmed while the article is being used for the
purpose intended." Another relaxation of the privity rule is particularly
prevalent in food cases.' 8 A vendor of food products warrants whole-
someness to all who may be damaged by reason of their use, and such
obligations should not be based on privity of contract, but should rest
on the demands of social justice.' 9 The trend is away from privity not

10. Henningsen v. Bloomfield Motors, Inc., 32 N.J. 358, 161 A.2d 69 (1960), 75
A.L.R. 2d 1, 17.

11. Winterbottom v. Wright, 10 M & W 109, 11 L.J. Ex. 415 (1842).
12. Carter v. Yardley & -Co., 319 Mass. 92, 64 N.E. 2d 693 (1946), 164 AL.R.

559.
13. Thomas v. Winchester, 6 N.Y. 397 (1852); Blood Balm v. Cooper, 83 Ga.

457, 10 S.E. 118 (1889).
14. Carter v. Yardley, 319 Mass. 92, 64 N.E 2d 693 (1946), 164 A.L.R. 559.
15. Delvin v. Smith, 89 N.Y. 470 (1882).
16. Statler v. George A. Ray Mfg. Co., 195 N.Y. 478, 88 N.E. 1063 (1909).
17. MacPherson v. Buick Motor Co., 217 N.Y. 382, 111 N.E. 1050 (1916), ALA

1916 F., 696, Ann. Cas. 1916 C, 440.
18. Crystal Coca-Cola Bottling Co. v. Cathy, 83 Ariz. 163, 317 P.2d 1094 (1957);

Nichols v. Nold, 174 Kan. 613, 258 P.2d 317, 28 A.L.R. 2d 887 (1953).
19. Ketterer v. Armour & Co., 200 Fed. 322 (S.D. N.Y. 1912).
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only in food cases, but also in other cases.2 ° The general rule that a
manufacturer is never liable to a remote vendee or other persons with
whom he has had no contractual relations has been largely abandoned. 21

In a recent case in an action on implied warranty the court held that
"an implied warranty of merchantability chargeable to either an auto
manufacturer or a dealer extends to the person who, in the reasonable
contemplation of the parties to the warranty might be expected to
become a user of the automobile". 22 "The implied warranties of the
dealer and the manufacturer extend to the immediate purchaser and
the contemplated user as a matter of law." 23 The manufacturer's liability
to the ultimate user is coming to be broadly recognized as a matter
of business policy.24

In the instant case the court strictly construed the statute by re-
stricting the meaning of consumer to that of a buyer, as it was held
to be in derrogation of the common law. It is unfortunate that the
plaintiff was denied recovery in this case because of such strict con-
struction, since the very purpose of the statute was to make the manu-
facturer warrant to the ultimate consumer that his goods were fit for
the purpose anticipated. 25 Normally the term "consumer" is broader
than that of "buyer" and includes persons, who, within the reasonable
contemplation of the parties may use the article. The statute is a
remedial one and is thus entitled to liberal construction. The progression
of the law indicates the abandonment of the rigid privity rule denying
recovery to a third party who has been injured by the manufacturer's
products. This can be seen by the exceptions in cases dealing with food
stuffs, articles inherently dangerous, and articles not dangerous in their
nature, but made so by reason of their manufacture. It must be realized
that the history of the common law is a history of change which must
meet the demands of the changing world. The construction placed on
the Georgia statute in this case seems to be contra to the trend of
decisions.

CLARA ANNE WHITESIDES'

20. 21 MD. L. REV. 247 [WAITE, SALES 204 (2d ed. 1938)].
21. Carter v. Yardley & Co., 319 Mass. 92, 64 N.E.2d 693 (1946), 164 A.L.R.

559.
22. Henningsen v. Bloomfield Motors, 32 N.J. 358, 161 A. 2d 69 (1960), 75 A.L.R.

2d 1, 5.
23. 4 WILLISTON, CONTACTS § 999. (Rev. ed.)
24. This is also true in Georgia, see Simmons Co. v. Hardin, 75 Ga. App. 420,

43, S.E. 2d 553 (1947) (Sofa-bed); Moody v. Martin Motor Co., 76 Ga.
App. 456, 46 S.E. 2d 197 (1948) (Independent contractor); Eades v.
Spencer-Adams Paint Co., 82 Ga. App. 123, 60 S.E. 2d 543 (1950) (Paint);
and G Bernd Co. v. Rahn, 94 Ga. App. 713, 96 S.E. 2d 185 (1956) (Live-
stock food supplement).

25. Diamond Alkali Co. v. Godwin, 100 Ga. App. 799, 112 S.E. 2d 365 (1959).
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TORTS-PROXIMATE CAUSE TEST

Through the negligence of the defendant's servants a large quantity
of furnace oil was permitted to escape from the defendant's chartered
ship into the waters of Sydney harbor. The oil was spread by wind
and tide some 600 feet away to a wharf which was owned by the
plaintiff. A piece of debris, on which lay some cotton waste or rag,
was floating in the oil beneath the wharf. Some time later while the
plaintiff company was using electric and oxyacetylene welding
equipment in its business of repairing and refitting ships, some mol-
ten metal fell from the wharf upon the cotton waste or rag causing
it to ignite and burst into flame. This set the oil afire, which in turn,
severely damaged the plaintiff's wharf and the equipment upon it.
The trail court found as a matter of fact that the defendant did not
know, nor could it reasonably have been expected to know, that the
oil was capable of being set afire when spread on water. The de-
fendant was held liable for the consequences caused as a result of its
negligent act even though those consequences could not have been
foreseen. On appeal, held, reversed. For negligence to result in
liability it must be shown that the injury or damage was foreseeable
or that it reasonably should have been foreseeable.'

The four basic elements necessary for a tort action based on neg-
ligence are: a duty owned to the plaintiff by the defendant, a breach
of that duty, damages to the plaintiff and a causal connection be-
tween the defendant's conduct and the resulting injury.2 It is the
last of these with which the courts have had the most difficulty.
The problem in causal connection is that of proximate cause, which
has been diversely defined as " . . . the cause which in a natural and
continuous sequence, unbroken by any new cause, produces the event,
and without which that event would not have occurred."3 The doc-
trine of proximate cause as a legal concept is deep-rooted in the
law and is constantly confronting legal authorities with new problems
of terminology.4 Some terms used to refer to proximate cause are:
legal cause,5 nearest cause,6 efficient or effective cause,7 dominant

1. Overseas Tankship (U.K.), Ltd. v. Morts Dock and Engineering Co., Ltd.
[1961] 2 W.L.R. 126, [1961] 1 All E. R. 404.

2. RESTATEMENT, TORTS §281 (1934).
3. Dickson v. Omaha R. Co., 124 Mo. 140-, 27 S.W. 476, 478 (1894).
4. 155 A.L.R. 158.
5. RESTATEMENT, TORTS §431 (1934); Edgerton, Legal Cause, 1924, 72 U. PA. L.

REv. 211 (1924).
6. BACON, MAXIMS OF THE LAW, Reg. I.
7. 1 STREET, FOUNDATIONS OF LEGAL LIABILITY 111 (1906); Baltimore & O.R.R. v.

Ranier, 84 Ind. App. 542, -, 149 N.E. 361, 364 (1925).
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cause" and moving or producing cause.9 There have been many at-
tempts to reduce the problem of proximate cause to an organization
of formal rules or logical principles, but none have proved entirely
satisfactory.10 In reviewing cases on proximate cause the United
States Supreme Court has advocated deciding each case mainly by
the "special facts" belonging to that particular case. 1' Some state
courts have followed a similar interpretation.' 2 Other authorities,
however, have held that once the evidence relating to proximate
cause is undisputed then it should be determined by the court as a
matter of law13 and not left to the jury as a matter of fact. The court
in Ruffin Coal & Transfer Company v. Rich 4 pointed out that the
problem of proximate cause should always be solved as a practical
question of common sense. It appears that the big question to be
answered in determining proximate cause is whether, and if so how
far, to carry the burden of liability beyond the point of fault.' 5

Numerous tests, among them foreseeability 16  and direct con-
sequences,' 7 have been employed in an effort to answer this question.

The Court of Appeal in the celebrated In re Polemis and Furness,
Withy & Company, Limited case' 8 in reaching its decision relied
heavily on the past dictum of several outstanding judges' 9 in reject-
ing the theory that liability should be limited to the reasonable,
probable, and forseeable results, but extended liability to entirely
unforseeable consequences. The court's approach was that foresee-
ability only determines whether the nature of the act is innocent or
negligent.20 If the act is decided to be negligent, then the only ques-

8. Ballagh v. Interstate Business Men's Acc. Ass'n., 176 Iowa 110, 155 N.W.
241, 244 L.R.A. 1917A, 1050 (1915).

9. Eberhardt v. Glasco Mut. Tel. Ass'n., 91 Kan. 763,--, 139 P. 416, 417 (1914).
10. MoRs, TORTS §7, 187 (1953).
11. Louisiana Mut. Ins. Co. v. Tweed, 7 U.S. (7 Wall.) 44, 19 L. Ed. 65 (1869).
12. Ela v. Postal Tel. Cable Co., 71 N.H. 1, 51 A. 281 (1901); O'Neill v. City of

Port Jervis, 253 N.Y. 423, 171 N.E. 694 (1930).
13. Ryan v. New York Cent. R.R., 35 N.Y. 210; Hoffman v. King, 160 N.Y. 618,

55 N.E. 401 (1899).
14. 214 Ala. 633, 108 So. 596 (1926).
15. FLEMING, THE LAW OF TORTS 201 (1957).
16. Robinson v. J. B. Ivey & Co., 193 N.C. 805, 138 S.E. 173 (1927).
17. Thurogood v. Van den Berghs & Jurkens, Ltd., [1951] 2 K.B 537.
18. [1921] 3 K.B. 560, 37 T.L.R. 940.
19. Channell, B. and Blackburn, J., Smith v. L. & S.W.R. Co. [1870] L.R. 6 C.P. 14,

21, 40 L.J.C.P. 21. (what could be reasonably anticipated is material only for
determining whether there is negligence or not); approved by Sir S. Evans,
H.M.S. London [1914] 72, 76, 83 L.J.P. 74; Lord Sumner in Weld-Blundell v.
Stephens [1920] A.C. 956, 984, 89 L.J.K.B. 705.

20. In re Polemis and Furness, Withy & Company, Limited [1921] 3 K.B. 560, 37
T.L.R. 940; some similiar decisions are Osborne v. Montgomery, 203 Wis. 223,
234 N. W. 372 (1931) ; Pfeifer v. Standard Gateway Theater, Inc., 262 Wis. 229,
55 N.W. 2d 29 (1952); Mahoney v. Beatman, 110 Conn. 184, 147 A. 762
(1929); Spear v. Hoffses, 128 Me. 409, 148 A. 146 (1929) ; Perkins v. Vermont
Hydro-Electric Corp., 106 Vt. 367, 177 A. 631 (1934).
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tion to be answered is whether or not the damages were the direct
consequences of the negligent act.21 The direct consequences test
seems to suggest liability for all results which flow, without the in-
terference of new external forces, in an unbroken chain from the
original negligent act. 22 In using this test there appears to be a very
thin dividing line between direct and indirect consequences. 23 Prac-
tical considerations, 24 public policy and common sense 25 have helped
to widen this division and determine at which point the courts will
decline to trace causal connection. The rule laid down in Polemis26

seems, in effect, to be narrow in its application to cases where the
injury has been caused by the very danger that made the actor's con-
duct negligent. But because the scene is set for it, the extent of the
damage passes over the boundary which fixes the limit on foresee-
ability.2 7 This appears to be perfectly in line with the principle of
liability based on fault that the defendant must take his plaintiff as
he finds him.28

On the other hand, the Privy Council in their recent decision in
Wagon Mound2 9 were under the firm belief that foreseeability and
not the direct consequences rule of Polemis30 was the essential test
for proximate cause.3 ' Some courts following this test of proximate
cause believe that the damage sustained should have been foreseeable
at the time of the defendant's negligent conduct. His act or ommis-
sion is the proximate cause. 32 In applying the foreseeability test
other courts believe that the actual, precise consequences do not have
to be foreseen but only a general outline of probable damage to the
plaintiff33 while still other courts believe that the particular injury
should be foreseeable. 34 Forseeability always has and still does enjoy

21. In re Polemis and Furness, Withy & Company, Limited [1921] 3 K.B. 560,
574, 3 T.L.R. 940.

22 PROSSER, LAW OF TORTS §48, 262-63 (2d ed. 1955).
23. FLEMING, op. cit. supra note 15, at 205.
24. Comstock v. Wilson, 257 N.Y. 231, 177 N.E. 431 (1931).
25. Milks v. McIver, 264 N.Y. 267, 190 N.E. 487 (1934).
26. [1921] 3 K.B. 560, 3 T.L.R. 940.
27. FLE MING, op. cit. supra note 15, at 207.
28. Bournhill v. Young [1943] A.C. 92, 109.
29. [1961] 2 W.L.R. 126, [1961] 1 All E. R. 404.
30. [1921] 3 K.B. 560, 3 T.L.R. 940.
31. 1 Overseas Tankship (U.K.), Ltd. v. Morts Dock and Engineering Co., Ltd.

[1961] 2 W.L.R. 126, [1961] 1 All E. R. 404.
32. Wyatt v. Chesapeake & Potomac Tel. Co. of Virginia, 158 Va. 470, 163 S.E. 370

(1932).
33. Dennis v. Merrill, 218 Iowa 1259, 257 N.W. 322 (1934); Gilbert v. New

Mexico Const. Co., 39 N.M. 216, 44 P. 2d 489 (1935); Sledge v. Wagoner,
248 N.C. 631, 104 S.E. 2d 195 (1958); Williams v. Grier, 196 Ga. 327, 26 S.E.
2d 698 (1943) ; Hall v. Coble Dairies, Inc., 234 N.C. 206, 67 S.E.2d 63 (1951),
29 A.L.R.2d 682.

34. Pease v. Sinclair, 104 F.2d 183 (2d Cir. 1939), 123 A.L.R. 933.
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an unusually large support as the essential test of proximate cause.3 5

The court in Farnie v. Fair Store Incorporated36 thought that fore-
seeability was an essential and indispensable element of proximate
cause. Once foreseeability was considered as the general test for proxi-
mate cause.37 Now, however, many reasons have been set forth
against using foreseeability as a test for liability.38 One such reason
is the difficulty of confusing and mixing negligence with proximate
cause.39 Another such reason is that the natural and probable rule
is too liberal to a negligent defendant.40 Some authorities defend
the test of foreseeable consequences upon the grounds that it is a
practical test intended to avoid the necessity of having to determine
proximate cause by metaphysics and philosophy.4 1

Around 1825 in England the tort of negligence developed out of
action on the case and became a seperate basis of tort liability. Soon
after the birth of the cause of action for negligence the courts were
forced to impose a limitation upon the actor's responsibility for the
consequences of his negligent conduct. The courts called this limita-
tion proximate cause. What do the courts actually mean when they
use the word "proximate"? It is submitted that the courts differ
widely in their interpretations of the word. However, many famous
jurists have attempted to answer this question. Judge Andrews 42

has said, ". . . that the word 'proximate' is that, because of con-
venience, of public policy, of a rough sense of justice, the law
arbitrarily declines to trace a series of events beyond a certain point."
35. Fleming., op cit. supra note 15, at 202; Rulane Gas Co. v. Montgomery Ward

& Co., 231 N.C. 270, 56 S.E. 2d 689 (1949); Lee v. Carolina Upholstery, 227
N.C. 88, 40 S.E. 2d 688 (1946). In Bird v. St. Paul Fire & Marine Ins. Co.,
224 N.Y. 47, 53, 120 N.E. 86, 88, (1918), 13 A.L.R. 875 (1921), Judge Cardoza
stated, "The wrongdoer may be charged with those consequences and those
only within the range of prudent foresight."

36. 304 S.W. 2d 752, 759 (Tex. Civ. App. 1957); similar case is East Texas Motor
Freight Line v. Loftis, 148 Tex. 242, 223 S.W.2d 613 (1949).

37. Greenland v. Chaplin [1850] 5 Exch. 243, 248. In this case, Pollock C. B.
stated ". . . whether the rule of law be not this: that a person is expected
to anticipate and guard against all reasonable consequences, but that he is
not ...expected to anticipate and guard against that which no reasonable
man would expect to occur." ". . . considerable doubt, whether a person who
is guilty of negligence is responsible for all the consequences which may under
any circumstances arise, and in respect of mischief which could be no possi-
bility have been foreseen, and which no reasonable person would have antici-
pated."

38. 7 CORNELL L. Q. 107-108 (1921-22).
39. Christianson v. Chicago, St. P. M. & 0. Ry., 67 Minn. 94, 69 N.W. 640

(1896); Stevens v. Dudley, 56 Vt. 158; Isham v. Dow's Estate 70 Vt. 588, 41
A. 585 (1898); Blunt v. Spears, 93 Ga. App. 623, 92 S.E. 2d 575 (1956);
Dahlstrum v. Shrum, 368 Pa. 423, 84 A. 2d 289 (1951).

40. 7 CORNELL L. Q. 108 (1921-22): "If the defendant has been found negligent,
he is a tortious wrongdoer. Why should his liability be limited to those
results which were reasonably foreseeable?"

41. International-Great Northern R. Co. v. Lowry, 132 Tex. 272, 121 S.W. 2d
585 (1938).

42. Palsgraf v. Long Island R. R. Co., 248 N.Y. 339,_, 162 N.E. 99, 103 (1928).
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Andrews believes that this is not "logic but practical politics." 43

Many of the tests that have been employed by the courts for proxi-
mate cause appear to have been misused or misinterpreted and this
has further added to the already exising confusion. Slowly, however,
the courts seem to be making their way toward a logical consistant
body of doctrine, but there is a long way to go before this area of
the law of torts is completely understood and applied with any
degree of consistency.

J. ROBERT COLEMAN

INCOME TAXATION - DEDUCTIBILITY OF
ATTORNEY'S FEES FOR CONSERVATION OF

PROPERTY

The taxpayer sued to recover a deficiency assessment made in
connection with legal fees paid to his and his wife's attorneys to
effectuate a property settlement incident to their divorce. The settle-
ment, among other things, preserved his control of a publishing
corporation. Held, affirmed for taxpayer. Where the proceedings,
even without an overt act of the wife, placed the taxpayer's income-
producing property in great peril, the legal expenses of effectuating
a satisfactory settlement are deductible under Internal Revenue Code
section 212 (2) 1 as expenses for the conservation of property held
for the production of income.2

Section 212 (2) 3 of the Internal Revenue Code allows a deduction
for the ordinary and necessary expenses ". . . for the management,
conservation, or maintenance of property held for the production of
income; . . ."4 but section 2625 of the Internal Revenue Code provides
that, unless expressly permitted, no deduction is allowed for personal,
living or family expenses. Attorney's fees for effectuating a property
settlement incident to a divorce have been treated both as non-
deductible under section 262 and as deductible under section 212 (2).
Lykes v. United States6 which held attorney's fees in ajudicating the
amount of gift tax due nondeductible under section 262 because the
underlying event, a gift, was of a personal nature and not for the
maintenance, management, or conservation of income producing

43. Ibid.
1. INT. REV. CODE OF 1961, §212 (2).
2. Patrick v. United States, 288 F. 2d 292 (4th Cir. 1961); cert. granted, 368

U.S. 817, 82 S. Ct. 75, 7 L. Ed. 2d 23 (1961).
3. INT. REV. CODE OF 1961, §212 (2).
4. Ibid.
5. INT. REV. CODE OF 1961, §262.
6. 343 U.S. 118, 72 S. Ct. 585, 96 L. Ed. 791 (1952) ; overruled by INT. REV. CODE

OF 1954, §212 (3).
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property, is most cited in cases such as Lewis v. Commissioner of
Internal Revenue7 holding such fees nondeductible under section 262
because the underlying situation, divorce, is of a personal or family
ni.ture. Baer v. Commissioner of Internal Revenues is the parent case
in allowing a deduction of those fees paid not in fighting liability but
in creating a settlement to preserve income producing property of the
taxpayer. The doctrine of the Baer case allowing a deduction of the
fees paid the husband's attorney has been extended to include the fees
paid the wife's attorney. 9

Those circuits10 following the Lykes case look to the cause of the ex-
pense, the event of divorce, saying that the whole situation, including
the settlement, is therefore of a personal or family nature. On the
other hand those circuits1 following the Baer line of cases seem to look
to the effect of what is done, the creation of a settlement, saying that
the legal expenses of the settlement are to conserve income producing
property as distinguished from the personal or family expenses of
obtaining or contesting a divorce. If the settlement aspect can be
separated from the divorce aspect, it would seem that the legal expenses
of the former are properly treated as deductible under section 212 (2).
However, the cases may be reconciled from a causation standpoint. In
Lykes, the divorce as a "cause" was proximate; in Baer, the divorce as
a "cause" had become too remote and thus the settlement could be
viewed as the proximate cause. Whether reconciled in terms of cause
versus effect or in terms of cause in fact versus proximate cause a
distinction is sensible if the facts lend themselves thereto. Section
212 (2) of the Internal Revenue Code allows a deduction for the
ordinary and necessary expenses for the conservation of property held
for the production of income. It is therefore up to a taxpayer to show
what facts, if any, of an expenditure fit the section. The fact that a
personal matter may have been the cause in fact, while not the proxi-
mate cause, should not prevent the application of the section in such
a situation. In Baer there was an overt threat to the income producing
property which made the application of section 212 (2) relatively

7. 253 F. 2d 821 (2d Cir. 1958).
8. 196 F. 2d 646 (8th Cir. 1952).
9. Owens v. C.I.R., 273 F. 2d 251 (5th Cir. 1959).

10. The 2d and 3rd Circuits along with the Tax Court follow the Lykes case.
See: Lewis v. Commissioner, 253 F. 2d 821 (2d Cir. 1958); Smith's Estate v.
Commissioner, 208 F. 2d 349 (3rd Cir. 1953); and Douglas v. Commissioner,
33 T.C. 349 (1959).

11. The 4th, 5th, 6th, and 8th Circuits along with the Court of Claims follow
the Baer case. See: Patrick v. United States, 288 F. 2d 292 (4th Cir. 1961);
Owens v. C I.R., 273 F. 2d 251 (5th Cir. 1959) ; Bowers v. Commissioner, 243
F. 2d 904 (6th Cir. 1957) ; Baer v. Commissioner, 196 F. 2d 646 (8th Cir. 1952);
and McMurtry v. United States, 132 F. Supp. 114, 132 Ct. Cl. 418 (1955).
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easy. In Patrick no such overt threat was present, so it seems to extend
Baer to apply to situations where the court can reasonably find that
the cause in fact, divorce, is no longer the proximate cause of the
expenses regardless of the presence of an overt threat if the section
would otherwise apply.

Now that certiorari has been granted, the Supreme Court must
resolve the problem.

JOHN M. WYATT

EVIDENCE - ATTORNEY-CLIENT PRIVILEGE

In an income tax investigation of A's tax return, the government
made application to the court requesting it to require A's attorney
to disclose certain facts about his employment by A, viz., the amount
of fee, by and through whom payment was made and the dates of
payment. The lawyer contended that this information was confidential
and was a privileged communication between client and attorney
which he must not be forced to reveal. Held, application granted.
Neither the fact of employment nor the terms of employment is with-
in the common law attorney-client privilege.'

One of the oldest recognized privileges against the disclosure of
communications is that of the attorney and client. The benefits of such
a privilege are somewhat remote; its obstruction to the principle of
full disclosure is obvious.2 Nevertheless, the privilege has its roots
deep within the traditions of law and may be justified on three
grounds: (1) The privilege is necessary to insure the status of law
as a profession along with the strong sentiment of loyalty which at-
taches to the attorney-client relationship.3 (2) Because of the com-
plexity of modern law, an individual must feel free to consult profess-
ional counsel in order to protect his rights; the privilege encourages
such free consultation. 4 (3) The privilege promotes full disclosure
of the facts to the attorney so that he can handle the case most effect-
ively.5 The communication may take the form of an act, 6 writing7 or
oral statement as long as it originates in a confidence that it will not be

1. In re Wasserman, 198 F. Supp. 564 (D.C.D.C. 1961).
2. 8 WIGMORE, EVIDENCE §2285 (3d ed. 1940).
3. Wade v. Ridley, 87 Me. 368, 373, 32 A. 975, 976 (1895); McCoRMIcK,

EVIDENC2 182 (1954).
4. Hatton v. Robinson, 31 Mass. (14 Pick.) 416 (1833); 8 WIGMORE op. cit. supra

note 2, §2291 at 545.
5. Anderson v. Bank, 2 Ch. D. 644 (1876); 8 WiGMOotE, id. §2291.
6. City and County of San Francisco v. Superior Court, 37 Cal. 2d 227, 231 P.

2d 26 (1951).
7. Peyton v. Werhane, 126 Conn. 382, 11 A. 2d 800 (1940).
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disclosed and also provided the facts would not have been apparant to
the lawyer despite the client's efforts to disclose them.8 Georgia courts
have held that the attorney-client relation does not come into existence
until there is a contract, 9 and view the fee as the only test of the
relationship. 10 However, the more prevalent view is that the mere fact
of consultation is prima facie evidence of the establishment of the
attorney-client relationship." It is sufficient that the client merely
believe that the one consulted is an attorney. 12 Payment or an agree-
ment to pay a fee is not essential,' 3 and communications in the course
of preliminary discussions also fall within the privilege. 14 The weight
of authority puts the fact of employment and the identity of the client
outside the privilege. 15 Where, however, the communication was made
for the public good or testimony was sought solely to implicate the
client in a crime, a few courts have made exceptions, pointing out the
reasons for excluding the fact of employment, i.e., everyone has a right
to know the identity of his opponent in court, and the identity of the
client is necessary to prove the attorney-client relationship. 16 According
to this rationale, the attorney should not be required to reveal any
more than serves to fix the client's identity and prove the fact of
employment.'

7

In the principal case as well as in several Georgia cases,' 8 the courts
have required attorneys to disclose terms of the fee which reveal con-
siderably more than the client's identity and evidence of the attorney-
client relationship. The Georgia cases seem to be based on a contract
technicality which requires a fee as proof of the establishment of the
relationship. This approach is not widely accepted and probably can-
not be justified. 19 In the principal case the court based its decision
on the policy of excluding the fact of employment. However, the

8. Clark v. Skinner, 334 Mo. 1190, 70 S.W. 2d 1094 (1934); State v. Fitzgerald
68 Vt. 125, 34 A. 429 (1896).

9. Smithwick v. Evans, 24 Ga. 461 (1858); Bank of Lumpkin v. Farmers State
Bank, 161 Ga. 801, 132 S.E. 221 (1926).

10. Brown v. Matthews, 79 Ga. 1, 4 S.E. 13 (1887).
11. Taylor v. Sheldon, 172 Ohio St. 118, 173 N.E. 2d 892 (1961).
12. People v. Barker, 60 Mich. 277, 27 N.W. 539 (1886).
13. Matters v. State, 120 Neb. 404, 232 N.W. 781 (1930); Hodge v. Garten, 116

W. Va. 564, 182 S.E. 582 (1935).
14. In re Duponts Estate, 60 Cal. App. 2d 276, 140 P. 2d 866 (1943); Keir v.

State, 152 Fla. 389, 11 So. 2d 886 (1943).
15. U.S. v. Pape, 144 F 2d 778 (2d Cir. 1944); 8 WIGMORE, op. cit. supra note 2

§2313.
16. In re Kaplan, 8 N.Y. 2d 214, 168 N.E. 2d 660 (1960); Ex parte Enzor, 270

Ala. 254, 117 So. 2d 361 (1960); Ex parte McDonough, 170 Cal. 230, 149 P.
566 (1915).

17. Magida v. Continental Can Co., 12 F.R.D. 74 (S.D.N.Y. 1951).
18. Smithwick v. Evans, 24 Ga. 461 (1858); Bank of Lumpkin v. Farmers State

Bank, 161 Ga. 801, 132 S.E. 221 (1926).
19. Notes 11 - 14 supra.
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information sought here was the facts of employment not the fact of
employment. If the terms of employment have a tendency to reveal
previous connections, conduct, or transactions of the client which are
within the privilege, a disclosure of these terms would be a violation
of the privilege. Therefore, it would seem that the court should not
have put such things as the amount of fee and the terms of payment
outside the privilege.

FRANK W. ARMSTRONG

PERSONAL PROPERTY-FEDERAL v. STATE
RIGHT TO VETERAN'S PROPERTY

An incompetent veteran died interstate without heirs in a United
States Veterans' hospital leaving personal property valued at $13,000.
The Federal Government claimed this property under a federal stitute
which provides that all of the property belonging to a veteran, who
dies while in a National Veterans' Hospital without leaving legal heirs
or a will, shall vest in the United States.' The state of Oregon claimed
it under an escheat law.2 The probate court ruled for the state on
the grounds that the federal statute implied a contract requirement
and that no valid contract was present. The Oregon Supreme Court
affirmed. Upon appeal to the United States Supreme Court, held,
reversed. No contract is needed and the government can take the
property by authority of the "Necessary and Proper" clause of the
Federal Constitution.

At early common law escheat was the termination of tenure and
reversion of the land to a feudal lord because of a failure of inherit-
able blood, which could be attributed (1) to the corruption of the
tenant's blood by commission of a felony, or (2) to the death of the
tenant without leaving an heir.3 With the discontinuance of subin-
feudation, 4 however, property became escheatable only to the king,
the theory being that he was the ultimate owner of all the land.'
This theory eventually carried over to the colonies, 6 and when inde-
pendence was won, the individual state governments continued to
apply the escheat concept of the common law-the state took the
place of the King as sovereign.7 Escheat became a function of state

1. 71 Stat. 149 (1957), 38 U.S.C. 17 (1959).
2. ORE. REV. STAT. §120.010 (1953 Rev.)
3. TIFFANY, OUTLINE OF REAL PROPERTY 513 (1929).
4. 18 Edw. I. C. 1, St. Westm. III (1290).
5. Co. LIT., 65a; as cited in FRASER, CASES AND READINGS ON PROPERTY 15 (3rd

ed. 1954).
6. Van Rensselaer v. Hays, 19 N.Y. 68 (1859).
7. Klein v. Brodbeck, 15 Fed. Supp. 473 (E.D. Pa. 1934); In re O'Connor's

Estate, 126 Neb. 182, 252 N.W. 826, (1934).
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and not Federal Government, and has been generally recognized as
such.8 Today, escheat is recognized as the process by which property
reverts to the state at the death of an owner without lawful heirs or
a will.9 Originally, only real property was subject to escheat since the
concept was based on the right of a lord to take the reversionary in-
terest for want of a tenant. 10 Since then, there has been an expansion
of the escheat law to include both real and personal property; and
every right of property of any nature is subject to escheat by the
state." There are, however, two instances where a state cannot recover
the property of a deceased who leaves no heirs. The first is where the
property has been devised,' 2 and the second occurs where someone
holds an interest in the property of sufficient nature to defeat escheat.
This latter type has barred escheat in quite a number of cases. For
instance, there can be no escheat right where there has been an
equitable conveyance to a bona fide third party by an alien who held
the land illegally. 13 Another example is where an outside party has
acquired title to property by adverse possession. 14 A valid gift causa
mortis has also defeated the escheat right,'5 as has a contractual right
to the property.' 6 The United States Government has, in the case
of veterans, prevented this escheat right on several occasions. There
have, in fact, been two types of cases along this line. The first has
held that such property which consists of unexpended funds bestowed
on the veteran by the federal government shall revert to it upon
death of the veteran. A federal statute was the authority for this.'7

The theory behind this ruling is that such funds are given on the
condition that any portion left unused will revert back to the donor.' 8

The other type of situation is where the veteran has died intestate
within a United States veterans' hospital, without heirs. By the au-

8. U.S. v. Board of Finance and Revenue, 369 Pa. 386, 85 A. 2d 156 (1951);
American Loan and Trust Co. v. Grand Rivers Co., 159 Fed. 775 (1908).

9. Adams County v. State, 126 Neb. 182, 252 N.W. 826 (1934).
10. American Colonization Soc. v. Latrobe, 132 Md. 524, 104 A. 120 (1918) quoting

from 10 R.C.L. 604.
11. State v. Kearns, 79 Mont. 299, 257 P. 1002 (1927).
12. State v. Superior Ct., 148 Cal. 55, 82 P. 672, 2 L.R.A. (N.S.) 643 (1905);

State v. Lancaster, 119 Tenn. (11 Cates) 638, 105 S.W. 858, 14 L.R.A. (N.S.)
991 (1907).

13. Taylor v. Benham, 46 U.S. (5 How.) 233, 12 L. Ed. 130 (1847).
14. Johnson v. Ireland, 11 East 280, 103 Eng. Rep. 1011, 8 ENG. RUL. CAS. 174

(1809).
15. Phinney v. State, 36 Wash. 236, 78 P. 927, 68 L.R.A. 119 (1904).
16. U.S. v. Stevens, 302 U.S. 623, 82 L.Ed. 484, 58 S. Ct. 388 (1938); Hale v.

Wilmarth, 274 Mass. 186, 174 N.E. 232, 73 A.L.R. 980 (1931).
17. 72 Stat. 1232 (1958), 38 U.S.C. sec. 3202 (e) (1959).
18. In re Lindquist's Estate, 25 Cal. 2d 697, 154 P. 2d. 879 (1944); In re Ger-

manovich's Estate, 122 F. Supp. 169 (D.C. D.C. 1954); In re Hammond's
Estate, 2 App. Div. 2d 160, 154 N.Y.S. 2d. 820.
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thority of a federal statute,' 9 all property left by the deceased in such

a case goes to the United States Government to be placed in the

"General Post Fund." 20 In the past, this statute has been justified by

a contractual relation between the veteran and the hospital-the con-

tract being in the form of an application for admittance.2 1

With the case in point came a different interpretation of the

statute. The government's claim was allowed not on the basis of con-

tract but because of the Constitutional power to raise and support

armies.22 Fhe court justified its decision by saying that since the

purpose of the statute was to subsidize the "General Post Fund,"

which is a fund to be used for the building and inaintainence of

veterans' hospitals, such a statute came within the power to raise

and support armies, because such a power includes the granting of

pensions,23 and therefore the establishment of these hospitals.2 4 One

can concede that the "General Post Fund" is justifiable under the

power to raise and support armies. It seems to be going too far, how-

ever, to use this power to justify the way in which money for the fund

is to be acquired. The government has always had the power to raise

money through taxation and borrowing, 25 and it has always been
legally acceptable for the Government to receive money under a

contract2 6 or by a reversionary interest in a conditional gift.2 7 To take

the property of a deceased veteran, however, where there was no

contract nor gift, but merely a one-time employee-employer re-

lationship, amounts to federal escheat, and such seems to go against

a precedent of state escheat which has been recognized as good law
and which has been followed religiously in the United States.28

GEORGE T. BROWN, JR.

19. 71 Stat. 149 (1957), 38 U.S.C. 17 (1959).
20. Ibid.
21. I re Witje's E3tate, 174 Kan. 360, 255 P. 2d 1039, 36 A.L.R. 2d 717 (1953)

U.S. v. Mid City National Bank, 121 F. Supp. 402 (N. D. Ill. E.D. 1953);
U.S. v. Gallagher, 97 F. Supp. 1014 (S.D. Cal. S.D. 1951).

22. U.S. CONST. art. I, §8.
23. U.S. v. Hall, 98 U.S. 43, 25 L.Ed. 180 (1878); Manning v. Spry, 121 Iowa

191, 96 N.W. 873 (1903); U.S. v. Fairchilds, lAbb. U.S. 74, Fed Cas. no. 15,067
(W.D. Mich. 1867); U.S. v. Marks, 2 Abb. U.S. 531, Fed Cas. No. 15,721
(Cir. Ct. D. Ky. 1869).

24. 38 U.S.C. 27 (1959).
25. U.S. CONST. art. I, §8.
26. Phinney v. Stat., 36 Wash. 236, 78 P. 927, 68 L.R.A. 119 (1904).
27. John on v Ireland, 11 East 280, 103 Eng. Rep. 1011, Ed. 8 Eng. Rul. Cas. 174

(1809).
28. Mager v. Crima 49 U.S. (8 How.) 490, 12 L. Ed. 1168 (1850); U.S. v.

Burnison, 339 U.S. 87, 94 L.Ed. 675, 70 S. Ct. 503 (1950) ; Clark v. Allen, 331
U.S. 503 91 L. Ed. 1633, 67 S. Ct. 1431 (1947); Irving Trust Co. v. Day, 314
U.S. 556, 86 L.Ed. 452, 62 S. Ct. 398 (1942); Lyeth v. Hoey, 305 U.S. 188,
83 L.Ed. 119, 59 S. Ct. 155 (1938).
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LABOR-LAW - EXPENDITURES OF UNION FUNDS

OVER OBJECTION OF MEMBERS

Defendant union, which had negotiated a union shop agreement
pursuant to authorization of Sec. 2, Eleventh, of the Railway Labor
Act,' expended, over objection of the plaintiff members, union funds
in support of political causes to which the plaintiffs were opposed.
The plaintiffs brought in action for an injunction in the Superior
Court of Bibb County, Georgia. An injunction was issued, on constitu-
tional grounds, enjoining enforcement of the union shop agreement.
On appeal, the Georgia Supreme Court affirmed, 2 holding that the
contract requiring the plaintiffs, in order to continue their employ-
ment, to join and pay dues and assessments to a union, a part of which
payment will be used to support political programs which the plaintiffs
openly oppose, violates their rights of freedom of speech and deprives
them of their property without due process of law. 3 The court there-
by viewed Sec. 2, Eleventh, of the Railway Labor Act as unconstitu-
tional.4 On appeal to the United States Supreme Court, held, reversed.
Federal statues are to be so construed as to avoid serious doubt of their
constitutionality and the court will "... first ascertain whether a
construction of the statute is fairly possible by which the question may

1. 64 Stat. 1238 (1950-51), 45 U.S.C. §152 (1958). The section provides in part,
" ..labor organizations duly designated and authorized to represent employees
in accordance with the requirements of this chapter shall be permitted: (a) To
make agreements, requiring as a condition of continued employment, that
within 60 days following the beginning of such employment, or the effective
date of such agreements, whichever is later, all employees shall become mem-
bers of the labor organization representing their craft or class . .. (b) To
make agreements providing for the deduction from the wages of employees
in a craft or class and payment to the labor organization representing the
craft or class of such employees, of any periodic dues, initiation fees, and
assessments uniformly required as a condition of acquiring or retaining
membership ....

2. International Association of Machinists v. Street, 215 Ga. 27, 108 S.E.2d 796
(1959).

3. See, Looper v. Georgia Southern & F.R. Co., 213 Ga. 279, 284, 99 S.E.2d 101,
104 (1957). "We do not believe one can constitutionally be compelled to
contribute money to support ideas, politics, and candidates which he op-
poses ....

4. "The fundamental constitutional question is: Does the contract between the
employers of the plaintiffs and the union defendants, which compels these
plaintiffs, if they continue to work for the employers, to join the unions of
their respective crafts, and pay dues, fees, and assessments to the unions,
where a part of the same will be used to support political and economic
programs and candidates for public office, which the plaintiffs not only do
not approve but oppose, violate their rights of freedom of speech and de-
prive them of their property without due process of law under the First and
Fifth Amendments to the Federal Constitution?" International Association of
Machinists v. Street, 215 Ga. 27, 43, 108 S.E.2d 796, 807 (1959).
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be avoided." 5 Although not unconstitutional, the statute does deny
authority to a union, over an employee's objection, to spend its (the
employee's) money for political causes the employee opposes.

In Railway Employees' Dept. v. Hanson,6 the U. S. Supreme Court
held that Sec. 2, Eleventh, of the Railway Labor Act, authorizing
union shop agreements between a union and an interstate railroad, was
a valid exercise by Congress of its powers under the commerce clause 7

and did not violate the first or fifth amendments.8 However ".... that
case decided only that Sec. 2, Eleventh, in authorizing collective agree-
ments conditioning employees' continued employment on payment of
union dues, initation fees and assessments, did not on its face impinge
upon protected rights of association." 9 And, in the Hanson case,
"... there was nothing concrete in the record to show the extent to
which the unions were actually spending money for political purposes
and what these purposes were, nothing to show the extent to which
union funds collected from members were being used to meet the costs
of political activity and the mechanism by which this was done, and
nothing to show that the employees there involved opposed the use
of their money for any particular political objective."'1 The Hanson
case held only that the statute was constitutional in its bare authoriza-
tion of union shop contracts requiring workers to give "financial
support" to unions legally authorized to act as their collective bargain-
ing agent. Therefore, in the instant case, the Court faced the ".... re-
served decision of the constitutional questions ..... 11 But, even though
the record was adequate to squarely present the constitutional issues in-
volved, the Court quoted Crowell v. Benson12 to conclude that ". .. we
therefore find it unnecessary to decide the constitutional determination
made by the Georgia Courts."' 3 This view caused a widely divided
court to produce five opinions with the majority deciding the case on
statutory grounds, holding that the Act impliedly denies ". . . the
unions, over an employee's objection, the power to use his exacted

5. International Association of Machinists v. Street, 367 U. S. 740, 750, 81 S.Ct.
1784, 1790, 6 L.Ed.2d 1141, 1150 (1961) citing Crowell v. Benson, 285 U.S. 22,
62, 52 S.Ct. 285, 296, 76 L.Ed. 598, 619 (1931).

6. 351 U.S. 225, 76 S.Ct. 714, 100 L.Ed. 1112 (1956).
7. U.S. CONST. art. I, § 8.
8. U. S. CONST. amend. I, U. S. CONST. amend. V.
9. International Association of Machinists v. Street, 367 U.S. 740, 746, 81 S.Ct.

1784, 1788, 6 L.Ed.2d 1141, 1148 (1961).
10. Id. at 747, 81 S.Ct. at 1789, 6 L.Ed.2d at 1149.
11. Id. at 748, 81 S.Ct. at 1789, 6 L.Ed.2d at 1149.
12. 285 U.S. 22, 52 S.Ct. 825, 76 L.Ed. 598 (1931).
13. International Association of Machinists v. Street, 367 U.S. 740, 750, 81 S.Ct.

1748, 1790, 6 L.Ed.2d 1141, 1150 (1961).
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funds to support political causes, which he opposes."'1 4 A use of the
funds in such a manner is not a use ". . which helps defray the ex-
penses of the negotiation or administration of collective agreements,
or the expenses entailed in the adjustment of grievances and dis-
putes."'15 This decision rendered ineffective the basis of the Georgia
decision through rendering the same result, but on other than con-
stitutional grounds. In remanding, Justice Brennan, writing the
majority opinion, struck down the Georgia remedy of injunction,
regardless of whether the injunction was issued on constitutional or
statutory grounds, against enforcement of a union shop agreement, or
an injunction barring collection of funds from objecting members, or
a blanket injunction against all expenditures for the disputed pur-
poses, as being too broad. Justice Brennan suggested that the remedies
be an injunction against expenditure of a sum which is so much of
the funds exacted from a complaining employee or is the proportion of
the union's total expenditures made for such political activities to
the union's total budget, or the restitution to the individual employee
of that portion of his money which the union expended for a political
cause to which he had advised the union he was opposed. Justice
Whittaker's construction of the Act agreed with that of Justice Bren-
nan, but Justice Whittaker disagreed as to the suggested remedies,
expressing his contention that the broad injunction granted in the
Georgia courts was "the only practical remedy possible."' 16 Justice
Douglas, finding the first amendment objections persuasive, ques-
tioned the effecti~veness of any proportional relief, but joined Justice
Brennan's disposition "dubitante" because of the "practical problem of
mustering five Justices for a judgment in this case."'17 Justice Black
contended that the majority was "rewriting" the Act ". . . to make
it mean exactly what Congress refused to make it mean,' 8 concluding
that the Act as applied violated the free speech guarantee by injecting
. .. federal compulsion into the political and ideological proc-

esses." 1 9 Justice Black, too, found the Georgia injunction too broad,
but disagreed with the "parsimonious limitation" on the decree as set
forth by the majority. Justice Frankfurter, joined by Justice Harlan,
refused the majority's "restrictive reading" of the Act and contended
that the first amendment objection could not be sustained for "To
do so would be to mutilate a scheme designed by Congress . . . ; it

14. Id. at 768, 81 S.Ct. at 1800, 6 L.Ed.2d at 1161.
15. Ibid.
16. Id. at 780, 81 S.Ct. at 1826, 6 L.Ed.2d at 1168.
17. Id. at 778, 81 S.Ct. at 1805, 6 L.Ed.2d at 1167.
18. Id. at 784, 81 S.Ct. at 1807, 6 L.Ed.2d at 1170.
19. Id. at 789, 81 S.Ct at 1810, 6 L.Ed2d at 1173.

1962] CASE NOTES



MERCER LAW REVIEW

would greatly embarrass if not frustrate conventional labor activities
which have become institutionalized through time. To do so is to
give constitutional santion to doctrinaire views and to grant a miniscule
claim constitutional recognition." 20

As one can easily see, the Court is certainly not in concert as to
interpretation of the Railway Labor Act even though either the
constitutional or the statutory interpretation gives the same result,
i.e., the denial of the right of a union to spend money for political
causes individual members oppose. Nor is the Court settled as to the
remedies available should a union practice of this nature come within
the prohibition of the decision. In avoiding the constitutional issues
brought up in the Georgia courts, it seems that the U.S. Supreme
Court is ". . . carrying the doctrine of avoiding constitutional questions
to a wholly unjustifiable extreme." 2' "Avoidance of a difficulty will
not be pressed to the point of disengenuous evasion. Here, the intention
of Congress is revealed too distinctly to permit ignoring it because
of mere misgivings as to power. The problem must be faced and
answered."2 2 The suggested remedies are impractical and clearly
inadequate to solve the problem presented. While they ". . . may prove
very lucrative to special masters, accountants, and lawyers, this
formula, with its attendant trial burdens, promises little hope of
financial recompense to the individual workers whose First Amend-
ment freedoms have been flagrantly violated. ' ' 23 Thus, because of the
court's decision, and in view of the limited remedies deemed ap-
propriate, it is difficult to foresee any far reaching effect of the
decision.

24

TAYLOR W. JONES

20. Id. at 818, 81 S.Ct. at 1824, 6 L.Ed.2d at 1189.
21. Clay v. Sun Ins. Office, Ltd., 363 U.S. 207, 213, 80 S.Ct. 1222, 1226, 4 L.Ed2d

1170, 1176 (1959).
22. George Moore Ice Cream Co. v. Rose, 289 U.S. 373, 379, 53 S.Ct. 620, 622, 77

L.Ed. 1265, 1270 (1932).
23. International Machinists v. Street, 367 U.S. 740, 796, 81 S.Ct. 1784, 1813,

6 L.Ed.2d 1141, 1176 (1961).
24. Compare the instant case with Lathrop v. Donohue, 367 U.S. 820, 81 S.Ct.

1826, 6 L.Ed2d 1191 (1961). In Steele v. Louisville & Nashville R. Co., 323
U.S. 192, 65 S. Ct. 226, 89 LEd. 173 (1944), the Court held that the Railway
Labor Act imposes on a union acting by authority of the statute, as exclusive
bargaining representative of a craft or class of railway employees, the duty to
represent all the employees in the craft without discrimination because of
their race. Perhaps, by analogy, the same principle could be applied to
discrimination because of political views.
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BANKS-JOINT ACCOUNTS-RIGHT OF

SURVIVORSHIP

The administratrix of the deceased's estate, in an action in the
state courts of Tennessee, sued for the balances of two joint bank
deposits. One, a checking account, was opened by deceased John
Melhorn and defendant Lee Melhorn by signing a joint signature
card containing the agreement between themselves and the bank that
the money on deposit in this account "shall be owned by them
jointly with right of survivorship." The other account was a saving
account in which defendant Walter Melhorn, Jr., was the joint owner
with the deceased. This agreement was manifested by a pass book
which had to be presented before any withdrawal could be made.
The pass book was in the possession of the defendant. Although the
pass book issued in the name of John or Walter Melhorn, Jr., was
the sole written evidence of the agreement, the defendant alleged
that the deceased intended by this deposit to create a joint ownership
in the money with the right of survivorship. By statute, Tennessee
has abolished "survivorship" in a joint tenancy.' The Chancery
Court and Court of Appeals held for defendants. On appeal, held,
affirmed. An estate of survivorship may be created by the parties
in opening and maintaining a joint bank account where there is
sufficient proof of circumstances warranting an inference of such
an intention on their part.

"A joint tenancy is a single estate in property owned by two or
more persons under one instrument or act." 2 Joint tenancies may
be created by contract3 as well as by deed 4 or devise5 or by gift inter
vivos, 6 but a primary essential in case of contract, grant or gift inter
vivos is that it effects a transfer of the interest of the grantor, donor,
etc., in praesenti.7 The distinguishing characteristic of a joint
tenancy is the right of survivorship and a provision for survivor-

1. TENN. CODE ANN. §64-107 (1955). Survivorship in joint tenancy abolished. In
all estates, real and personal, held in joint tenancy, the part or share of any
tenant dying shall not descend or go to the surviving tenant or tenants, but
shall descend or be vested in the heirs, executors, or administrators, respective-
ly, of the tenant so dying, in the same manner as estates held by tenancy in
common.

la. Melhorn v. Melhorn, _.Tenn.-, 348 S.W.2d 319 (1961).
2. 48 C.J.S. Joint Tenancy §1 (1947).
3. DeForge v. Patrick, 162 Neb. 568, 76 N.W. 2d 733 (1956).
4. McLeroy v. McLeroy, 163 Tenn. 124, 40 S.W. 2d 1027 (1931).
5. Rodney v. Landeau, 104 Mo. 251, 15 S.W. 962 (1891).
6. Appeal of Garland, 126 Me. 84, 136 A. 459 (1927), cert. denied, 274 U.S. 759,

47 S. Ct. 769, 71 L.Ed. 1337 (1927).
7. Kleemann v. Sheridan, 75 Ariz. 311, 256 P. 2d 553 (1953).
8. Irvine v. Helvering, 99 F. 2d 265 (8th Cir. 1938).
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ship is strong evidence that a joint tenancy is created.9 In determining
whether or not a joint tenancy is created, the intent of the parties
is controlling, however, such a construction will be avoided unless an
intention to create a joint tenancy is clearly expressed. 10 The early
common law favored joint tenancies over tenancies in common to
avoid splitting of feudal tenures." When the reason for the rule
ceased the courts gradually began to look upon joint tenancies
with disfavor and began to use every available means to construe
estates given to two or more persons as tenancies in common rather
than joint tenancies.' 2 In keeping with this trend a number of states
have enacted statutes under which joint tenancies are wholly or
partially abolished. 13 The common law doctrine of survivorship
among joint tenants was abolished in Tennessee,' 4 but the statute
does not abridge the right of the owner of property to expressly
provide for survivorship by deed, will or contract. 5 It is settled law
that joint tenancies with the incident of survivorship obtains as to
personal property such as bank deposits. 16 In a Tennessee case it
has been held that where a husband opened a bank account in the
name of the husband or his wife under circumstances warranting an
inference that he intended to create joint ownership of the fund, an
estate by the entireties was created with right of survivorship.' 7

This case is illustrative of the fact that while joint tenancy with
right of survivorship is not favored and has been abolished by
statute, it is not prohibited and a contract providing for it either
by expressed terms or by implication will be enforced if the inten-
tion of the parties so indicate. Many people in modest circumstances
establish joint bank accounts in order to provide funds for neces-
sary expenses during a final illness and for those immediate expenses
on the death of one of the joint tenants. It is usually the intent of
the parties that the residue of such a fund go to a pre-selected loved
one. The Tennessee courts appear to take a reasonable approach in
upholding the right of survivorship in such agreements.

ROBERT N. COOPER

9. Vaughn v. Vaughn, 238 Miss. 342, 118 So. 2d. 620 (1960) .
10. 48 C.J.S. Joint Tenancy §3 (1947).
11. Neill v. Royce, 101 Utah 181, 120 P.2d 327 (1941).
12. Shipley v. Shipley, 324 Ill. 560, 155 N.E. 334 (1927); Mosser v. Dolsay, 132

N.J.E.Q. 121, 27 A. 2d. 155 (1942).
13. C. J. S. Joint Tenancy §2 (1947).
14. TENN. CODE ANN. §64-107 (1955).
15. McLeroy v. McLeroy, 163 Tenn. 124, 40 S.W. 2d 1027 (1931); Howell v.

Davis, 196 Tenn. 334, 268 S.W.2d 85 (1954).
16. 5A BANKS AND BANKING, ch. 9, §46 (1952).
17. Sloan v. Jones, 192 Tenn. 400, 241 S.W.2d 506 (1951), 25 A.L.R. 2d 1235.
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CONSTITUTIONAL LAW-FEDERAL COURTS
HAVE JURISDICTION TO TRY

"POLITICAL" QUESTIONS

Plaintiffs, qualified Tennessee voters, brought a civil action al-
leging denial of equal protection of the laws as guaranteed by the 14th
amendment' of the United States Constitution due to a debasement
of their votes because of lack of reapportionment in the state of
Tennessee. The plaintiffs alleged that Tennessee had experienced
substantial growth and re-distribution in population Fince the enact-
ment of the 1901 Apportionment Act 2 and that the Tennessee General
Assembly had refused to reapportion under that Act. The relief sought
was a declaration that the Act was unconstitutional, and an injunction
restraining the use of apportionment under the Act in any further
elections. A three-judge federal district court entered an order dis-
missing the complaint, basing the dismissal upon a lack of jurisdiction
of the subject-matter and lack of a justiciable cause of action.8 On
appeal to the United States Supreme Court, the plaintiff-appellants
raised two issues: (1) Whether, under the facts, the injury alleged and
the relief sought failed to come within the language of Article III
of the United States Constitution and the jurisdictional statutes of
the United States which define those matters upon which United
States courts are empowered to act; and (2) Whether, although the
matter is cognizable and facts are alleged which establish infringement
of the appellants' rights, the courts will not proceed because the matter
is considered unsuited to judicial inquiry or adjustment. Held, re-
versed.4 "We hold today only (a) that the court possessed jurisdic-
tion of the subject matter; (b) that a justiciable cause of action is
stated upon which appellants would be entitled to appropriate re-
lief; and (c) . .. that the appellants have standing to challenge the
Tennessee apportionment statute."5

With the above language, the United States Supreme Court, over
strong dissents by Justices Harlan and Frankfurter, overruled a long
line of decisions holding that the Court would not attempt to ad-

I. U. S. CONST., amend. XIV, §1 "No State shall make or enforce any law which
shall abridge the privileges or immunities of citizens of the United States;
nor shall any State deprive any person of life, liberty, or property, without
due process of law; nor deny to any person within its jurisdiction the equal
protection of the laws."

2. Acts of Tennessee, ch. 122 (1901), TENN. CODE ANN. §§3-101 to 3-107 (1955).
3. Baker v. Carr, 179 F. Supp. 824 (M. D. Tenn. 1959).
4. Baker v. Carr-U.S , 82 S.Ct. 691, __ L.Ed.2d (1962).
5. Id. at __ , 82 S.Ct. at 699, -L.Ed.2d at_ .
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judicate "political" questions in the areas of legislative reapportion-
ment and dilution of individual voting power by state laws. 6 "Fed-
eral courts consistently refused to exercise their equity powers in
cases posing political issues arising from a state's distribution of
electoral strength among its political subdivisions."7 This quotation
from South v. Peters illustrates the two concepts upon which the U.S.
Supreme Court has based its refusal to enter the field of politics.
First, most of the cases have involved questions of a political nature,
i.e., reapportionment of legislative districts8 and vote counting politi-
cal devices such as the Georgia county unit system.9 Secondly, the
Court generally has been asked for relief by way of injunction or
restraining orders, thereby working within the field of equity. So,
"where a federal court of equity is asked to interfere with the enforce-
ment of state laws, it should do so only 'to prevent irreparable in-
jury which is clear and imminent.' "10 Because the Court has im-
posed upon itself a decisional restraint as to answering "political"
questions, it has exercised its equitable discretion in refusing to de-
cide upon the merits of the particular cases. The Court's thoughts up
to the decision in the instant case, Baker v. Carr, reflected the policy
that such a refusal was correct ". . . because [a] due regard for the
effective working of our government revealed this issue to be of a
a peculiarly political nature and therefore not meet for judicial
determination."'" "Courts should not enter this political thicket .... "12

The courts have generally held that the U.S. Constitution conferred

6. See Cook v. Fortson, 329 U.S. 675, 67 S.Ct. 21, 91 L.Ed. 596 (1946); Turman
v. Duckworth, ibid.; Cox v. Peters, 342 U.S. 936, 72 S.Ct. 559, 96 L.Ed. 697
(1952); Tedesco v. Board of Supervisors, 339 U.S. 940, 70 S.Ct. 797, 94 LEd.

1357 (1949); Colegrove v. Barrett, 330 U.S. 804, 67 S. Ct. 973, 91 L.Ed. 1262
(1947); Remmey v. Smith, 342 U.S. 916, 72 S.Ct. 368, 96 L.Ed. 685 (1952);

Anderson v. Jordan, 343 U.S. 912, 72 S.Ct. 648, 96 L.Ed. 1328 (1952); Kidd
v. McCanless, 352 U.S. 920, 77 S.Ct. 223, 1 L.Ed.2d 157 (1957) ; Hartsfield v.
Sloan, 357 U.S. 916, 78 S.Ct. 1363, 2 L.Ed.2d 1362 (1958); Matthews v. Hand-
ley, 361 U.S. 127, 80 S.Ct. 256, 4 L.Ed.2d 180 (1959); Radford v. Gary, 352
U.S. 991, 77 S.Ct. 559, 1 L.Ed.2d 540 (1957). But, see U.S. v. Classic, 313 U.S.
299, 61 S.Ct. 1031, 85 L.Ed. 1368 (1941), where the Court did intervene in
a state electoral process because of a controversy over the stuffing of ballot
boxes.

7. South v. Peters, 339 U.S. 276, 277, 70 S.Ct 641, 642, 94 L.Ed. 834, 837 (1950).
8. Colegrove v. Green, 328 U.S. 549, 66 S.Ct. 1198, 90 L.Ed. 1432 (1946); Cole-

grove v. Barrett, 330 U.S. 804, 67 S.Ct. 973, 91 L.Ed. 1262 (1952) ; MacDougall
v. Green, 335 U.S. 281, 69 S.Ct. 1, 93 L.Ed. 3 (1948).

9. Cox v. Peters, 342 U.S. 936, 72 S.Ct. 559, 96 L.Ed. 697 (1952); South v.
Peters, 339 U.S. 276, 70 S.Ct. 641, 94 L.Ed. 834 (1950); Hartsfield v. Sloan,
357 U.S. 916, 78 S.Ct. 1363, 2 L.Ed.2d 1362 (1958); Cook v. Fortson, 329 U.S.
675, 67 S. Ct. 21, 91 L.Ed 596 (1946) ; Turman v. Duckworth, ibid.

10. American Federation of Labor, Metal Trades Dept. v. Watson, 327 U.S. 582,
593, 66 S. Ct. 761, 766, 90 L.Ed. 873, 880 (1946).

11. Colegrove v. Green, 328 U.S. 549, 552, 66 S.Ct. 1198, 1199, 90 L.Ed. 1432,
1434 (1946). See also, Wood v. Broom, 287 U.S. 1, 53 S.Ct. 1, 77 L.Ed. 131
(1932) and Smiley v. Holm, 285 U.S. 355, 52 S.Ct. 397, 76 L Ed. 795 (1932).

12. ld. at 556, 66 S.Ct. at 1201, 90 L.Ed. at 1434.
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upon the Congress the authority to secure fair representation for
voters and also left to the Congress the responsibility to accomplish
the same in federal elections.' 3 Through its refusal to render a deci-
sion upon the merits as to the constitutionality of certain state
political structures, however, the Court has not previously held that
it lacked the jurisdiction to decide such questions, but has held only
that such a case ". . . is one in which the Court may properly, and
should, decline to exercise its jurisdicion."'14

However, in a case concerning voting rights of a citizen of a state,
. . involved . . . is the right to vote guaranteed by the Federal

Constitution... ,"15 and, "it has always been the rule that where a
federally protected right has been invaded the federal courts will
provide the remedy to rectify the wrong done .... 16 But, even with
the decision of the Baker case providing a forum in which the voter
can voice his complaint, ". . . no court can affirmatively re-map the
. . . districts so as to bring them more in conformity with the
standards of fairness for a representative system. At best we [the
courts] could only declare the existing electoral system invalid."'17

A thorough perusal of the cases involving questions such as that
presented in the instant case' s shows that the United States Supreme
Court has never flatly held that the federal courts did not have the

13. "To sustain this action [a complaint to declare invalid a division of the state
of Illinois into Congressional districts] would cut very deep into the very
being of Congress. . . . The remedy for unfairness in districting is to secure
state legislatures that will apportion properly or to invoke the ample powers
of Congress." Colegrove v. Green, 328 U.S. 549, 556, 66 S.Ct. 1198, 1201, 90
LEd. 1432, 1436 (1946). U.S. CONST., art, 1,44: "The Times, Places and
Manner of holding Elections for Senators and Representatives shall be
prescribed in each State by the Legislature thereof; but the Congress may at
any time make or alter such Regulations, except as to the Places of chusing
Senators." Of course the above quotation from the United States Constitution
applies only to the election of United States Senators and Representatives
and not to the election of state Governors, Senators and Representatives, but
Colegrove v. Green, supra, serves to illustrate the point that the federal
courts have previously refrained from a decision on the merits in such cases,
preferring to foreclose their own action, not for lack of jurisdiction, but
because such was more properly within the realm of legislative power.

14. Colegrove v. Green, 328 U.S. 549, 566, 66 S.Ct. 1198, 1209, 90 L.Ed. 1432,
1443 (1946); MacDougall v. Green, 335 U.S. 281, 287, 69 S.Ct. 1, 4, 93 L.Ed. 3,
9 (1948).

15. Id. at 574, 66 S.Ct. at 1212, 90 L.Ed. at 1447. (Black, J., dissenting.)
16. Ibid. See also Ex parte Young, 209 U.S. 123, 28 S.Ct. 441, 52 L.Ed. 714 (1908)

and Hague v. Committee for Industrial Organization, 307 U.S. 496, 59 S.Ct. 954,
83 L.Ed. 1423 (1939).

17. Id. at 553, 66 S.Ct. at 1200, 90 LEd. at 1434.
18.. Many of the cases have been dismissed, per curiam, for "want of a sub-

stantial federal question." See Cox v. Peters, 342 U.S. 936, 72 S.Ct. 559, 96
L.Ed. 697 (1952); Coleman v. Barrett, 330 U.S. 804, 67 S.Ct. 973, 91 L.Ed.
1262 (1947) ; Cook v. Fortson, 329 U.S. 675, 67 S. Ct. 21, 91 L.Ed. 596 (1946) ;
Turman v. Duckworth, ibid.; Kidd v. McCanless, 352 U.S. 920, 77 S.Ct. 223,
1 L.Ed.2d 157 (1957) ; Anderson v. Jordan, 343 U.S. 912, 72 S.Ct. 648, 96 L.Ed.
1328 (1952).
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jurisdiction to decide "political" questions. 19 The decisions have
simply reflected a policy consideration of the Court, that the federal

courts should stand aloof from any political involvements which could
he handled, perhaps more properly, by other branches of govern-

ment. The Baker decision is nothing more than a significant ex-

pression of a policy change by the U.S. Supreme Court. This change

is consistent with the recent trend of decisions emanating from the
Court and follows the traditional concept of judicial change suited
to meet the demands of each particular societal atmosphere. Two
considerations must be faced in such a decision.20 First, because of
the "purposeful vagueness" 2 1 with which the Constitution of the
Unitted States is written, it is said to be necessary for the Supreme
Court to interpret it according to the changing needs of the times,
and second, when judicial intervention is considered, the likelihood
of correction of a constitutional wrong by other means must be
weighed along with the gravity of the harm.22 It seems then that
the Court considers the legislative apportionment and dilution of-
voting power questions proper subjects for judicial determination in
the context of today. Also, the fact is, whether the Court's theory is
agreed with or not, a voter Who believed that he was being deprived
of his constitutional rights by a state voting system had no forum in
which he could be heard. The decision in the Baker case furnishes
such a forum. The Court has not held that it, or any other federal
court, may re-district a state, or, for that matter, prescribe any voting
regulations to a state.23 The Supreme Court held plainly, however,
that in a situation involving "political" questions falling within the
judicial power of the United States, it wll answer "yes" or "no"

19. "The issues, whether of jurisdiction, of discretion in exercising it. or of
substantive right, are obviously important. In my judgment they have not been
conclusively adjudicated by any prior decision of this court." Turman v. Duck-
worth, 329 U.S. 675, 678, 67 S.Ct. 21, 22, 91 L.Ed. 596, 598 (1946). (separate
opinion of Rutledge, J.).

20. For a discussion of the legislative reapportionment problem nationally, and
the factors influencing the federal courts in such cases, see Lewis, Legislative
Apportionment and The Federal Courts, 71 HARV. L. REV. 1057 (1957).

21. See Frankfurter, The Judicial Process and the Supreme Court, in OF LAW
AND MEN, 31, 37 (1956).

22. ". . . I would not consider intervention by this Court into so delicate a field if
there were any other relief available to the people of Tennessee. But the
majority of the people of Tennessee have no practical opportunities for
exerting their political weight at the polls' to correct the existing 'invidious
discrimination.' .... This is because the legislative policy has riveted the
present seats in the Assembly to their respective constituencies, and by the
votes of their incumbents a reapportionment is prevented." Baker v. Carr,

U.S.- 82 S.Ct. 691, 732, L Ed.2d-.(1962). (Clark, J., concurring.)
23. But, the Court did state, "Beyond noting that we have no cause at this stage

to doubt the District Court will be able to fashion relief if violations of
constitutional rights are found, it is improper now to consider what remedy
would be most appropriate if appellants prevail at the trial." Baker v. Carr,

-__US. , 82 S.Ct. 691, 699, ____L.Ed.2d_ (1962).
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to the constitutionality of a state's conception of voting diffusion.
The Baker case merely removes a self-imposed judicial restraint in
regard to political questions. Still available is a state controlled
system of voting, not necessarily a popular vote. As the Court stated
in MacDougall v. Green,24 "to assume that political power is a
function exclusively of numbers is to disregard the practicalities of
government. Thus, the Constitution protects the interest of the
smaller against the greater by giving in the Senate unequal rep-
resentation to population. It would be strange indeed, and doc-
trinaire, for this Court, to apply such broad constitutional concepts
as due process, and equal protection of the laws, to deny a state the
power to assure a proper diffusion of political initiative as between
its thinly populated counties and those having concentrated masses
in view of the fact that the latter have practical opportunities for
exercising their political weight at the polls not available to the
former. The Constitution-a practical instrument of government-
makes no such demands on the State."2 5 (Emphasis added.)

After the Baker case, a forum is provided in which any voter has
standing to sue for relief because of alleged unconstitutional de-
privation of his voting rights by state action-voting laws-falling
under the 14th amendment of the United States Constitution. But,
the voter will bear the burden of showing that the application of
"voting laws" will result, or has resulted, in clear and imminent
"irreparable damages" to him before he will be awarded relief.26

The job, however, as concerns those who favor the Court's decision,
is only half done. The Court laid down no guide lines for the states
to follow and voiced no requirements as to what a "proper diffusion"
of voting power might be. It is submitted that the decision is not in-
correct, but that a more proper solution to the problem may be
found in positive constructive action by state legislatures rather
than in the decisions of federal courts. "Federal courts should be
most hesitant to use the injunction in state elections. . . .If federal
courts undertook the role of superintendence, disruption of the
whole electoral process might result, and the elective system that is
vital to our government might me paralyzed. ' 27

ED. ALEX DAVIs

JOHN S. SIMS, JR.

24. 335 U.S. 281, 69 S.Ct. 1, 93 L.Ed. 3 (1948).
25. Id. at 283, 69 S.Ct. at 2, 93 L.Ed. at 7.
26. "... the effect of a state law may bring it under the condemnation of the

Equal Protection Clause however innocent its purpose. It is invalid if
discrimination is apparant in its operation. The test is whether it has some
foundation in experience, practicality, or necessity. MacDougall v. Green, 335
U.S. 281, 289, 69 S.Ct. 1, 5, 93 L.Ed. 3, 9 (1948). (Douglas, J., dissenting.)

27. MacDougall v. Green, 335 U.S. 281, 290, 69 S.Ct. 1, 5, 93 L.Ed. 3, 10 (1948).
(Douglas. J., dissenting.) Here Justice Douglas was arguing for federal court
intervention in a reapportionment problem.
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