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The Internal Revenue Code provides that "... gross income means
all income from whatever source derived, including (but not limited
to) the following items: . . . Interest . . ."' Interest has been de-
fined as ". . . the compensation allowed by law or fixed by the parties
for use, or forbearance, or detention of money." 2 From this one would
gather that all interest, aside from interest on certain Governmental
obligations, should be includable in gross income. The Internal Rev-
enue Code provides, as a general rule, that "Gross income does not
include interest on (1) the obligations of a State, a Territory, or a
possession of the United States, or any political subdivision of any
of the foregoing, or the District of Columbia; (2) the obligations of
the United States; [subject to the exception of Sec. 103 (b) ] or (3)
the obligations of a corporation organized under Act of Congress, if
such corporation is an instrumentality of the United States and if
under the respective Acts authorizing the issue of the obligations the
interest is wholly exempt from the taxes imposed by this subtitle."3

One of the major developments in the legal concept of income was
the decision of Eisner v. Macomber4 in which the court began an
elaboration of the definition of income which continued for over
two decades.

The case held: "Income may be defined as gain derived from
capital, from labor or from both combined . . .-5 including profit
gained through sale or conversion of capital. Since the decision of
Eisner v. Macomber the definition there given has been substantially
broadened. The case of Helvering v. Bruun, held that, "While it is
true that economic gain is not always taxable as income, it is settled
that the realization of gain need not be in cash derived from the sale
of an asset. Gain may occur as a result of exchange of property, pay-
ment of the taxpayer's indebtedness, relief from liability, or other
profit realized from the completion of a transaction." In the case
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1. INT. REV. CODE OF 1954, §61 (a) (4); INT. REV. CODE OF 1939, §22(a).
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of McNamara v. Commissioner7 the court held taxable the difference
between option price and fair market value of certain stock in a
purchase transaction, saying that the difference was additional com-
pensation.

Goods and services are often offered to an employee in lieu of ad-
ditional money and wages. In the past twenty years there has been a
significant growth in the importance of "non-money" wages. As the
field continues to grow, the tax statutes also continue to try to take
in all this as income, includable for tax purposes. This is particularly
true in the case of salaries to executives when additional money com-
pensation is often less attractive than so-called "fringe-benefits."

Why should not these benefits be considered as a form of compen-
sation, and taxed as such? See the case: Frueauff v. Commissioner,8

which held the vice president of a corporation taxable on the fair
market value of an apartment furnished him by the corporation. See
also: Rodgers Dairy Company v. Commissioner,9 which held an officer
of a corporation liable for taxes which were asserted as a result of his
free personal use of a corporate vehicle.

In the opinion of Judge Learned Hand, the meaning of the word
"income" is ". . . not to be found in the bare etymological derivation.
Its meaning is rather to be gathered from the implicit assumptions of
its use in common speech.'10

The Supreme Court held in 1956 that a gain realized upon the
exercise of stock options granted in recognition of past services and
in anticipation of future continued employment are taxable, the
grantor's intent being to provide additional incentive for the em-
ployee."

In the case of Commissioner v. Hansen'2 the Supreme Court held
retail car dealers liable for taxes upon amounts credited to the dealers'
reserve accounts by the finance company, because this is income ac-
crued during the taxable year. This holding requires the taxpayer to
pay taxes upon funds which are not available to them for that pur-
pose, but this is a normal result of the accrual method of accounting.

The Kaiser"3 case held money received from a union strike fund
by an employee, who was not a member of the union, to be a gift
within the meaning of Code Sec. 102 (a), and hence excluded from

7. 210 F.2d 505 (7th Cir. 1954).
8. 30 B.T.A. 449 (1934).
9. 14 T.C. 66 (1950).

10. United States v. Oregon-Washington R.R. and Nay. Co., 251 F. 211, 212 (2nd
Cir. 1918).

11. Commissioner v. LoBue, 351 U.S. 243, 76 S.Ct. 800, 100 L.Ed. 1142 (1956).
12. 360 U.S. 446, 79 S.Ct. 1270, 3 L.Ed.2d 1360 (1959).
13. United States v. Kaiser, 363 U.S. 299, 80 S.Ct. 1204, 4 L.Ed2d 1233 (1960).
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the taxpayer's gross income. This case cited the case of Commissioner
v. Glenshaw Glass Co., I4 which had held that gross income includes
"income derived from any source whatever . . .", but passed over these

words as dictum, thus not binding the court.
The next important decision, though somewhat different from the

other cases in this development, is the case of James v. United States.15

In this case petitioner was convicted of willfully attempting to evade
federal income tax on the ground that he had failed to include em-
bezzled money in his gross income for the years 1951-1954. The United
States Supreme Court reversed the conviction on the basis that the
element of willfulness to evade the tax law had not been proven, but
held that embezzled funds are includable in the gross income of the
embezzler in the year in which they are misappropriated. As a general
rule unlawful gains are taxable under the federal tax laws. A short
time prior to this decision the case of Commissioner v. WilcoxI6 held
that embezzled funds were not includable in the embezzler's gross
income in the year in which they were embezzled because the tax-
payer lacked a "claim of right" to the embezzled funds.1 7 A few years
after the Wilcox case, the Supreme Court in Rutkin v. United States'8

limited the Wilcox case to its facts, holding that extorted funds were
taxable as income by virtue of the control over the funds. The James
case, however, expressly overruled the Wilcox decision and held that
embezzled funds constitute taxable income in the year of embezzle-
ment.l9

With all the prior decisions neatly formulating a current trend in
income taxing policy-to include in gross income all economic en-
hancement and economic benefits realized-the Tax Court in the
case of J. Simpson Dean,20 held that an interest-free loan results in no
interest deduction from the borrower, nor interest income to the
lender, nor any taxable gain to the borrower, even though the parties
were related. The Commissioner was attempting to charge the taxpayers
with income equal to the interest that they could have borrowed money
for, had they borrowed it from a lending institution. The reasoning
behind the action was that the petitioners realized income to the
extent of the economic benefit derived from the free use of the bor-
rowed funds. The court distinguished this case from all other cases

14. 348 U.S. 426, 429, 75 S.Ct. 473, 476, 99 L.Ed. 483, 489 (1955).
15. 366 U.S. 213, 81 S.Ct. 1052, 6 L.Ed.2d 246 (1961).
16. 327 U.S. 404, 66 S.Ct. 546, 90 L.Ed. 752 (1946).
17. North American Oil Consolidated v. Commissioner, 286 U.S. 417, 52 S.Ct. 613,

76 L.Ed. 1197 (1932).
18. 343 U.S. 130, 72 S.Ct. 571, 96 L.Ed. 833 (1952).
19. 366 U.S. 213, 81 S.Ct. 1052, 6 L.Ed.2d 246 (1961).
20, 35 T.C. 113 (1961).
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of "non-money" wages and "fringe-benefits" by saying that in each
of these cases a benefit was conferred upon the stockholder or officer
undertaken to procure the same benefit by the spending of money,
such expense would not have been deductible by him, because it
would have been a personal expenditure. If petitioners had borrowed
the funds in question on interest bearing loans, their payments would
have been fully deductible under INT. REV. CODE OF 1954, §163.21

True, the interest would be deductible under Code Sec. 163, which
would be a tax benefit given the taxpayer by law. But to allow a
tax benefit of this nature to justify a further benefit in the form of
an interest-free loan makes little sense. To say that if petitioners had
borrowed the money and paid interest they would be able to deduct
the interest does not justify the exclusion from gross income of the
economic benefit derived from the free use of the money of other
people.

There is no specific statutory provision or Revenue Ruling con-
cerning interest-free loans; however, none of the basic doctrines of tax
law would prevent the determination of the gain here derived. There
would be little administrative difficulty in determining the economic
benefit that one received from the free use of this money. This could
be determined by looking at the current lending charges and banking
rates. The basic notion of gross income as set out in INT. REV. CODE

OF 1954, §61 has been gradually and continually growing in an effort
to bring within its realm every economic gain. This is shown in the
Hansen case, the James case, and the Rutkin case. However, the case
of J. Simpson Dean represents a contrary view taken in our Tax
Court. Is this the beginning of a new trend in taxing policy or is
the exclusion of this benefit from gross income just a mistake?

21. INT. REV. CODE OF 1954, S163 (b) (1) (B).
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