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Condemnation has grown into quite an important factor during recent
years. With the growth of local, state and federal governmental programs
undoubtedly condemnation will continue to become more and more
important. Government planners estimate that at least 90 per cent of
the 1,175 cities in the country with a population over 10,000 have
entire areas of commercial or dwelling facilities that must be replaced.'
The national highway program envisions an expenditure of $40,000,-
000,000 under its present program with estimates of capital outlay for
properties to be taken at $8,000,000,000 per year.' Acquisitions of
property for school buildings, sewerage systems, water systems, and bridge
approaches involve fantastic outlays of money. The rate at which con-
demnation continues to grow commands that the average lawyer keep
abreast of current developments in the methods and factors used in
evaluating properties taken under eminent domain and, in particular,
with the principles of law established by the most recent decisions in
this area.

The U. S. Supreme Court has ostensibly solved the problems raised
in United States v. Twin City Power Co.3 and other similar condem-
nation proceedings by its recent decision in United States v. Virginia
Electric and Power Company.4 In the Virginia Electric case, under the
authority of the Flood Control Act,5 and for purposes of that project,
the government acquired by condemnation a flowage easement 6 of cer-
tain fast lands7 adjacent to the Dan River.8 The respondent owned a
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1. Renner, Eminent Domain: Corduroy Road To Ohio's Super Highway, 9
W. RES. L. REv. 457 (1958).

2. The Federal Highway Aid Act, 72 Stat. 89, U. S. Code Cong. and Ad. News
No. 6, p. 669 (1958).

3. United States v. Twin City Power Co., 215 F.2d 592 (4th Cir. 1954), rev'd.
350 U. S. 222, 76 S. Ct. 259, 100 L.Ed. 240 (1956).

4. United States v. Virginia Electric and Power Co., 365 U. S. 624, 81 S.Ct.
784, 5 L.Ed. 2d 838 (1961).

5. 58 Stat. 887 (1944), U.S.C. § 701-1 (1957). This declaration of policy
within the act was to recognize the interest and rights of the states and to
preserve and protect to the fullest possible extent established and potential
uses for all purposes of the waters of the nation's rivers.

6. Right to flood lands.
7. United States v. Kansas City Life Ins. Co., 339 U. S. 799, 70 S. Ct. 885, 94

L. Ed. 1277, 1284 (1950). An imaginary line has been drawn at the high
water mark of a navigable river, land below the line is subject to the dominent
servitude and non-compensable, while land above, "fast land", is compen-
sable either for damage or taking.

8. A navigable tributary of the Roanoke River.
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perpetual and exclusive flowage easement over 1540 acres of the ease-
ment taken by the government. The only question presented by the
case concerned the proper amount of compensation to be awarded to
the respondent for the taking of its easement. The U. S. District Court
compensated the Power Company in an amount equal to the fee simple
value of the 1540 acres. On the appeal by the U. S. Government, the
award was affirmedY However, after the judgment in the Twin City
case was reversed, 10 the Supreme Court vacated the judgment in the
Virginia Electric case and remanded it for further consideration in
light of the Twin City reversal. The Court of Appeals for the 4th
Circuit in turn remanded to the District Court with instructions that,
in computing the amount of compensation to be awarded for the tak-
ing of respondent's easement, there should be eliminated " . . . any ele-
ment of value arising from the availability of the land for water power
purposes due to its being situated on a navigable stream."' 1 The U. S.
Supreme Court granted certiorari 2 to consider the government's per-
sistent claim that the easement had no compensable value when appro-
priated by the United States. The Supreme Court rejected the govern-
ment's contention in the extreme form it was presented but concluded
that the judgment must nonetheless be set aside again for a redetermi-
nation of the compensation awarded. The Court held that the value of
the easement was not the maximum value of the subservient land for
non-riparian uses, but the non-riparian value of the servient land dis-
counted by the improbability of the easement's exercise, excluding con-
sideration of the prospect of governmental appropriation or such de-
preciation in value as the prospect of governmental taking might
cause. 13

The Flood Control Act of 194414 authorized the construction by the
United States government of certain public works on rivers and harbors
for flood control and other purposes. Pursuant to this authority the
United States has undertaken the construction of dams on many of the
nation's rivers. In condemning the uplands necessary for the dams and
reservoirs, some novel questions concerning the method of determining
the compensable value of these lands have arisen. One of the first
problems presented was the right of the land owners to have the avail-

9. United States v. 2979.72 acres of land, 218 F.2d 524 (4th Cir. 1955).
10. Note 3, supra.
11. United States v. 1979.72 acres of land, 235 F.2d 327, 330 (4th Cir. 1956).
12. United States v. Virginia Electric and Power Co., 362 U. S. 947, 80 S.Ct.

862, 1 L.Ed2d 866 (1960).
13. United States v. Virginia Electric Power Co., 365 U. S. 624, 81 S. Ct. 781

100 L.Ed. 240 (1956).
14. Note 5, supra.
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ability of the lands for development of water power considered in con-
nection with market value. It is well settled that the measure of com-
pensation is the fair market value15 of the land including highest and
most profitable use, 16 special value17 and loss to the owner.18 It does
not include speculative values,'9 increments due to condemnation"
and gain to the taker.2' It is also well settled that the United States
has a dominent servitude in all navigable streams, 22 and the exercise of
this superior navigation easement 23 creates no liability to riparian owners,
either for damage,24 or for a taking by eminent domain. 25 It is settled
that the dominent servitude of the government does not extend beyond
the bed of the river. 2

' Hence it is clear that land without the dominent
servitude is compen.ahie. It is the effect of this dominent servitude on the
land above, fast land, that the Twin City case attempted to clarify.2 7

Both the United States District Court28 and the Court of Appeals29

for the 4th Circuit held that the value of the condemned land as a
potential water power site did constitute an element of just compensa-
tion under the Fifth amendment of the U. S. Constitution,"0 notwith-
standing the government's dominent servitude in a navigable stream."2

15. Olson v. United States, 292 U. S. 246, 54 S.Ct. 704, 78 L.Ed. 1236 (1934).
16. MeCandless v. United States, 298 U. S. 342, 56 S.Ct. 756, 80 L.Ed. 1245

(1936).
17. Boom Co. v. Patterson, 98 U. S. 403, 25 L.Ed. 206 (1897).
18. Monongahela Navigation Co. v. United States, 148 U. S. 312, 13 S.Ct. 600.

37 L.Ed. 454 (1893).
19. United States ex rel T.V.A. v. Powelson, 319 U. S. 266, 63 S.Ct. 1047, 87

L.Ed. 1390 (1943).
20. United States v. Miller, 31-7 U. S. 369, 63 S.Ct. 276, 87 L.Ed 336 (1943).
21. Olson v. United States, 292 U. S. 246, 54 S.Ct. 704, 78 LEd. 1236 (1934).
22. Federal Power Comm. v. Niagara Mohawk Power Corp., 347 U. S. 239.

249, 74 S.Ct 487, 493, 98 L.Ed 666, 667 (1954).
23. United States v. Grand River Dam Authority, 363 U. S. 229, 231, 80 S.Ct.

1134, 1136, 4 L.Ed also 2d 1186, 1188. (1960). The court's reference to the
dominent servitude the United States has in navigable rivers as a "superior
navigation easement which precludes (private) ownership of the water or
its flow," may be a poor choice of words as the lands appropriated were for
a power site and "navigation easement" seems restricted just to navigation.
It is obvious by the case that the dominent servitude is not so restricted
but rather exists for any and all purposes for which the flow of the stream
may be put to use.

24. United States v. Chicago, M., St. P. & P.R. Co., 312 U. S. 592, 61 S.Ct.
772, 85 L.Ed. 1064 (1941).

25. United States v. Chandler-Dunbar Water Power Co., 229 U. S. 53, 33 S.Ct.
667, 57 L.Ed. 1063 (1913).

26. Note 7, supra.
27. Note 3 supra.
28. United States v. 3, 928.09, 114 F. Supp. 719 (U.D. S.C. 1953).
29. United States v. Twin City Power Company, 215 F.2d 592 (4th Cir. 1954).
30. The relevant portion of the fifth amendment provides that no person shall

"be deprived of life, liberty, or property, without due process of law; nor
shall private property be taken for public use, without just compensation."

31. United States v. Twin City Power Co., 215 F.2d 592 (4th Cir. 1954).
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The apparently sound reasoning of both courts was based on the fact
that the most profitable use of the land was use in development of water
power and that the condemned land had been acquired for such pur-
poses by the condemnee. In reversing the court of appeals decision, the
majority of the Supreme Court rested its decision primarily on the
ground that there can be no vested private claims against the govern-
ment in the water of a navigable river that constitute private property
within the meaning of the fifth amendment. 32 Consequently, the United
States was not required to pay for any special value of the land in
relation to the use of the river's water.

In reversing, the United States Supreme Court was afforded an op-
portunity to more clearly distinguish between fair market value on
the one hand and the dominent servitude on the other in regard to
riparian land on navigable rivers. As the value of the water flow for
power purposes cannot be included in market value, should the land
be appraised as if it were non-riparian land? Could not the demand
for the land as a potential power site be included as additional value or,
at least, a factor in determining fair market value? The majority con-
sidered the decision in United States v. Chandler-Dunbar W. P. Co.,33

as controlling. However, it is not clear that that decision ruled out
the latter possibility.

Where the United States appropriates property in execution of its
navigation power, the determination of just compensation proceeds upon
a unique theory. Usually the standard of just compensation is the market
value of the property, taking into consideration the most profitable use
for which the property is suited and likely to be used, but not including
any value it may have solely to the taker. Accordingly, the market value
of land riparian to a navigable stream would seem to include the uses
a riparian owner can make of the river, including water rights and
potential hydroelectric uses of the river and adjacent land. It is now
well settled that the condemnee cannot so enhance the value. This unique
major exception to the usual rules of just compensation is a novel prin-
ciple of the law of compensation that the practicing attorney should be
aware of.

Justification for the result is found in the power of the United States
to regulate commerce which includes a right to control navigation. Hence
follows the concept of a governmental right in navigable waters. To the
extent necessary for the enjoyment of this power the government may
condemn riparian property.

32. Majority opinion in U. S. v. Twin City Power Co., 350 U. S. 222, 76 S.Ct.
259, 100 L.Ed. 240 (1956).

33. 229 U. S. 53, 33 S.Ct. 667, 57 L.Ed. 1063 (1913).
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In earlier cases the Supreme Court took the view that the federal
power in navigable rivers could be exercised only in aid of navigation.3 4

However, the advent of comprehensive water resource projects precipi-

tated a judicial broadening of the scope of the power with the Court
adopting the position that all factors having any reasonable relation to
the improvement of navigation were within the means of the federal
government."

The Twin City decision left several questions unanswered. One of the
most pressing was whether the proprietary nature of the federal servitude
may be applied when the government's acts with regard to a navigable

stream are not in aid of navigation. The Court answered this query in
the affirmative in the Virginia Power Co. decision, and, in so doing,
expanded the federal power in this area on the basis of the power to
promote commerce generally. Federal power in navigable rivers is only
a part of the commerce power. This federal servitude exists in rivers
because they are highways of commerce, hence it would be unreasonable
to restrict the governmental interest in running water to navigation alone.

However, a different approach is necessary to enable the government

to use riparian land for welfare projects without liability for just com-
pensation. Although the nation's rivers are highways of commerce, it
is difficult to hold that they are also tools of public welfare. Federal
taking of rivers and land for such non-commercial uses as reclamation
and flood control would be an exercise of the government's power of
implementation under the public welfare clause.

The cases to date have only said that the river cannot be owned by
an individual as against the superior right of the United States to
improve navigation under the commerce clause. The willingness that
the U. S. Supreme Court has displayed in extending the scope of the
federal power may well warrant the conclusion that the next step may
be to extend the proprietary aspect of the power to be as sweeping as
the power itself.

34. Port of Seattle v. Oregon and Washington R. Co., 255 U. S. 56, 41 S.Ct.
237, 65 L.Ed. 500 (1921).

35. Arizona v. California, 283 U. S. 423, 46 S.Ct. 522, 75 L.Ed. 1154 (1931).
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