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The power to acquire property is essential to corporations, if the
purposes for which they are created are to be accomplished. At com-
mon law it is well settled, as a general rule, that a corporation has
the power to acquire and hold real estate as an incident to its exist-
ence and operation.' The power to acquire and hold real estate need
not be expressly conferred by statute or charter, as the corporation
has the implied power to take and hold such real estate as is reason-
ably necessary to carry out the purposes of its organization. 2 The
corporation is not restricted to its present needs but may to some
extent provide for its future needs; however, courts generally hold
that a corporation cannot take and hold real estate for purposes
wholly foreign to those of its creation. 3 Assuming that a corporation
has the capacity to take and hold real estate, it may acquire it in the
same manner as a natural person. 4

At common law it cannot be doubted that a corporation's powers
to take and hold lands may be restrained and limited by the charter
creating the corporation or by legislative enactments of a general
character.5 For example, the English mortmain statutes took away
entirely the capacity of corporations to hold property at common
law and prohibited them, whether lay or ecclesiastical, from purchas-
ing lands without the King's license.8 These mortmain statutes were
never in force in the United States except by legislative enactment.7

The act of incorporation, or the general law under which corpora-
tions are formed, in this country, whatever may be its object, usually
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contains a specific grant of a right to take and hold lands, but it
restricts the right to certain defined objects, to a specific amount in
value, or to such rights as are acquired in a particular mode.8 Where
charters contain such powers and limitations, corporations cannot
take and hold real estate for purposes foreign to their institution.9.

That every corporation should have the right to own a home, and
consequently the right to acquire property for this purpose has never
been and could not reasonably be denied. Every business corporation
may own or hold such real estate, whether it be much or little, as
will permit it to carry on the business for which it was organized;
it may hold such property indefinitely or as long as its corporate
existence continues.10 However, in determining the right to hold
property, the test is the purpose for which the property is acquired,
and the ever present intention of devoting it to a use that will be
proper and necessary in carrying on its legitimate business that fixes
the right of the corporation to hold, and denies the right of the com-
monwealth to take during the time it is so held." This test as to
whether the property is proper and necessary for carrying on the busi-
ness of the corporation is not necessarily found in the actual use of
it by the corporation. 12 If the corporation may hold real property
necessary to carry on its business, but such property is not in actual
use in such business and provided the property (1) is purchased to
be used, (2) is held for this purpose, and (3) will be necessary when
actually used, then it should be treated as being necessary to carry
on the business.13

Nevertheless, it has been, and is, the public policy of all the states
to prevent corporations from owning and holding more real property
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than is necessary and proper in the conduct of the business for which
they were organized. 14 Since title to all lands within a state was form-
erly in the state, it has the right to declare upon what conditions the
land might be held, or transferred; this is peculiarly so as to corpora-
tions holding land within the state, since the corporation is a crea-
ture of the state created under and by its power and authority.15

Though the charter granted by the state is a contract between the state
and the parties to whom it is granted, and the Constitution of the
United States forbids any state from impairing by constitution or
statute the obligation of a contract, there is yet the exception to this
general rule that the state cannot contract away its police power or
its right to abrogate or annul contracts it has made in contravention
of this power.'8 If, in the exercise of the police power of the state, it
declared to be inimical to the public good that corporations, which
may live always and may grow ever so powerful, should be at liberty
to hold any quantity of land, or engage promiscuously in business in
a state, then safety and wisdom demand that they be restricted to
that business for which they were created, and that they not be al-
lowed to hold more land than is proper and needful in their legitimate
business.' 7 Perpetual estates in land are deemed in most states to be

14. Commonwealth v. Clark County National Bank, 187 Ky. 151, 219 S.W. 175
(1919); German Ins. Co. v. Commonwealth, 141 Ky. 606, 133 S.W. 793 (1911);
Commonwealth v. Chicago, St. L. & N.O.R. Co., 124 Ky. 497, 99 S.W. 596
(1907); Commonwealth v. Louisville Property Co., et al 139 Ky. Ky. 699, 121
S.W. 399 (1909) ; Louisville Banking Co., v. Commonwealth, 142 Ky. 690,
134 S.W. 1142 (1911); Commonwealth v. Kentucky Traction Co. of Louisville,
140 Ky. 387, 131 S.W. 16 (1910).

16. German Ins. Co. v. Commonwealth, 141 Ky. 606, 133 S.W. 793 (1911).
15. NADLER, GEORGIA CORPORATION LAW §§79-81, pp. 94-95, §249, p. 243, §269,
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If, in the exercise of the police power of a state, it is deemed to be in the
public interest to limit or restrict corporations to the business for which they
are created and the amount of real property they can hold to that which is
necessary and proper to carry on that business, then any contract entered into
by the state and a corporation contrary to this public policy could be repudi-
ated or annuled by the state. Therefore, even though present corporations
may be holding more real property than is necessary and proper for their
legitimate business, the state can repudiate the contract which was beyond
its powers to make and can require such corporations, whether they be
domestic or foreig, corporations, to sell any and all such property held in
excess of that which is proper and necessary for its legitimate business. NAD-
LER, GEORGIA CORPORATION LAW, §21, p. 30 (1950). German Ins. Co. v. Com-
monwealth, 141 Ky. 606, 133 S.W. 793 (1911).

Likewise, should the state decide, by legislative enactment, that it is in the
public interest to limit the real property holdings of all corporations, whether
domestic or foreign corporations, to a definite number of acres of land per
corporation, there would seem to be no reason why this could not be done
by the state as a fair exercise of its police powers in the interest of the public.
This would seem to be true, whether or not exceptions were made as to
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"impolitic," and are strictly prohibited.' 8 If however, corporations
might hold any quantity of land for any length of time, this impor-
tant principle which regulates the holding of real estate in a state
would be set at naught.

Given that all title emanates from the state and that an inhibition
attaches against its being held by a corporation longer than a given
statutory period when not needed- or employed in the business in
which the corporation is allowed to engage, a disobedience of the law
leaves the property without an owner entitled to hold it. In that event
as the power to hold the title is lacking, the title falls in, as at com-
mon law it did when the tenant died without heirs, was banished or
attainted by crime. 19 Instead of leaving the title forever suspended, it
reverts to the original grantor, the commonwealth. 20

This failure of the title-the falling in or falling back to the state
-makes it necessary that some procedure be devised whereby the
forfeited property may be officially taken by the state. That strict
forfeiture could not be employed seems obvious since the United
States Constitution provides that property shall not be taken without
due process and adequate compensation. However, by using the for-
feiture provision coupled with an escheat provision, the constitutional
objection could be overcome. 21 The state could take possession of the

particular types of corporations or as to individual persons, since as the U.S.
Supreme Court pointed out in Asbury Hospital v. Cass County, North
Dakota, 326 U.S. 207, 214, 66 S. Ct. 61, 65, 90 L. Ed. 6, 13 (1945), "The
legislature is free to make classifications in the application of a statute
which are relevant to the legislative purpose . . ." provided there is no
discrimination within the classification. Louisville Banking Co. v. Com-
monwealth, 142 Ky. 690, 134 S.W. 1142 (1911). See: 24 L.R.A. 324; 37 A.L.R.
200; 62 A.L.R. 494; Stone v. Mississippi; 101 U.S. 814, 25 L. Ed. 1079 (1880);
Northeastern Fertilizing Co. v. Hyde Park, 97 U.S. 659, 24 L. Ed. 1036 (1876)
Texas & N.O.R. Co. v. Miller, 221 U.S. 408, 31 S. Ct. 534, 55 L. Ed. 789 (1911);
Butchers Union Slaughter-House & Live-Stock Landing & Slaughter-House
Company, 111 U.S. 746, 4 S. Ct. 652, 28 L. Ed. 585 (1884).

18. Commonwealth v. Chicago, St. L. & N.O.R. Co., 124 Ky. 497, 99 S.W. 596
(1907).

19. Commonwealth v. Chicago, St. L. & N.O.R. Co., 124 Ky. 497, 99 S.W. 596
(1907).

20. Commonwealth v. Chicago, St. L. & N.O.R. Co., 124 Ky. 497, 99 S.W. 596
(1907).

21. In Asbury Hospital v. Cass County, North Dakota, 326 U.S. 207, 211-212, 66
S. Ct. 61, 63-64, 90 L. Ed. 6, 11-12 (1945), the U.S. Supreme Court said that
"The Fourteenth Amendment does not deny to the state the power to ex-
clude a foreign corporation from doing business or acquiring or holding prop-
erty within it . . . . But a state's power to exclude a foreign corporation, or
to limit the nature of the business it may conduct within the state, does not
end as soon as the corporation has lawfully entered the state and there ac-
quired immovable property. Subsequent legislation excluding such a corpora-
tion from continuing in the state has been sustained as an exercise of the
general power to exclude foreign corporations which does not offend due
process . . . . Similarly, this court has upheld legislation imposing burdens
greater than those to which such corporations were subject at the time of their
entry on the ground that the state might exclude them altogether at a later
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forfeited property by means of the escheat procedure and dispose of
it, provided the proceeds are used for public purposes.22

Although title to land is allodial, as it is throughout the states of
the Union, it seems to be the universal rule, in consonance with that
of all civilized society, that, when the title lapses by reason of a failure
of heirs, and possibly for other reasons, it vests in the public, and is at
the disposal of the government.23 The reason is now probably that
as no individual could rightfully claim it or enter upon it to the
exclusion of others, and as it ought not to be suffered to lie barren,
the government in behalf of all, has a better right to it than anyone
else, although the right is also likened to and is by many supposed to
rest upon the doctrines of the feud as they existed at the common
law. 24

In this country the forfeiting of property to the government pro-
ceeds not only upon different grounds, in some instances, but upon
a somewhat different principle from the feudal escheats, and includes,
in fact, other estates in addition to those anciently affected by the
practice.25 The term "escheat" may, therefore, be properly applied to
any estate which the constitution or legislation of the state may declare,
in a just and proper exercise of the state's police power.26 If this
power be conceded, as it must be in the nature of the thing, it would
seem that it is competent for the state to make new causes of escheat,
as well as apply it to new and different character of estates, and con-
ditions; the legislature may enlarge the legal meaning of a word
of former limited meaning.27 The question is one more of policy than
of power.

This power of the sovereign to prohibit, even by forfeiture, the use

date ...... and that "The due process clause does not guarantee that a
foreign corporation when lawfully excluded as such from ownership of land
in the state shall recapture its costs. It is enough that the corporation, in
complying with the lawful command of the state to part with ownership,
is afforded a fair opportunity to realize the value of the land, and that the
sale, when required, is to be under conditions reasonably calculated to
realize its value at the time of sale." This is sufficient to establish the right
of the state to impose limitations and restrictions upon any foreign corpora-
tion which holds or wants to hold real property within the borders of the
state, whether the foreign corporation becomes domesticated or not. See: First
Nat. Bank of Elizabethtown v. Commonwealth, 143 Ky. 816, 137 S.W. 518
(1911) ; Stone v. Mississippi, 101 U.S. 814, 25 L. Ed. 1079 (1880).

22. Omnium Invest. Co., Limited v. North American Trust Co. 68 Kan. 50, 68
P. 1089 (1902). See generally, 23 A.L.R. 1237, supplemented 79 A.L.R. 1364.

25. Louisville School Board v. King, 127 Ky. 824, 107 S.W. 247 (1908).
24. Louisville School Board v. King, 127 Ky. 824, 107 S.W. 247 (1908).
25. Commonwealth v. Chicago, St. L. & N.O.R. Co., 124 Ky. 497, 99 S.W. 596

(1907).
26. Louisville School Board v. King, 127 Ky. 824, 107 S.W. 247 (1908).
27. Commonwealth v. Chicago, St. L. & N.O.R. Co., 124 Ky. 497, 99 S.W. 596

(1907).
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of lands within its territory, which is a fair exercise of its police
power and is deemed to be to the public good, does not seem to be
open to dispute.28 The state's power to dispose of property 'forfeited
for that cause, which it denominates an escheat, is equally free from
doubt.29 We thus see that the act and cause are within the discretion
of the state, as is the disposition of the property.

On the other hand, what is prohibited cannot be done by indirec-
tion, any more than it could have been by direct violation of the law.30

If a corporation provides the money to buy land and causes the title
to be taken by a dummy corporation created at the instance of the
first corporation, whether or not the stockholders are the same, the
land is subject to escheat if the transaction is designed to permit the
first corporation in reality to hold the title to the land in contraven-
tion of the law.3 ' Both corporations are subject to the law and each
can only hold such land as is necessary and proper to carry on its
business. By piercing the corporate veil and looking behind the trans-
action both corporations can be limited and thus the problem of hold-
ing through a dummy corporation can be eliminated.

It would seem that control of the state over its own property would
of necessity be determinative of the problem whether the corpora-
tion involved was a domestic corporation or a foreign corporation. In
either case, in the last analysis it is the state which decides whether
a corporation can hold real property within its borders, and if so,
how much and under what conditions.

28. Louisville School Board v. King, 127 Ky. 824, 107 S.W. 247 (1908).
29. Louisville School Board v. King, 127 Ky. 824, 107 S.W. 247 (1908); Asbury

Hospital v. Cass County, North Dakota, 326 U.S. 207, 90 LEd. 6 (1945). See
generally 24 L.R.A. 324; 37 A.L.R. 200; 62 A.L.R. 494.

30. Commonwealth v. Louisville Property Co., 139 Ky. 699, 121 S.W. 399 (1909).
31. Commonwealth v. Louisville Property Co., 139 Ky. 699, 121 S.W. 399 (1909).
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