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"ACT OF STATE" v. INTERNATIONAL LAW

By JOHN S. SIMS, JR.

INTRODUCTION

One of the most well-entrenched yet severely criticized concepts present
in the American law today is the "act of state" doctrine. This doc-
trine, promulgated by Justice Fuller in 1897, in Underhill v. Hernandez,'

holds:

Every sovereign State is bound to respect the independence of
every other sovereign State, and the courts of one country will
not sit in judgment on the acts of the government of another
done within its own territory.2

The above quote from Justice Fuller has been used without ques-

tion to validate practically all acts of foreign sovereigns as well as acts
of citizens of the United States deriving their impetus from the official
acts of a foreign government. The dictum of the Underhill case seems

to say that no matter what the act is or how it comes about, it will be
recognized as valid in the courts of the United States so long as it took
place within the territory subject to the jurisdiction of the acting sover-
eign. This is the position that the courts of the United States have taken
in recognizing the acts of foreign governments even though the foreign
government was not recognized by the United States,3 the acts of the
foreign government were illegal by the laws of that country,4 and an
American citizen's property was confiscated.'

A recent case" decided by the United States District Court for the
Southern District of New York involved property owned by American
citizens in Cuba which was seized by the Cuban government and sold

to one who brought the property to the United States. The conflict of
laws rule' is that the title to property derived from transactions occur-

*B.S., University of Florida, 1958. Second year student at Walter F. George School
of Law, Mercer University.

1. 168 U.S. 250, 18 S..Ct. 83, 42 L. Ed. 456 (1897).
2. Id. at 252, 18 S.Ct. at..., 42 L.Ed. at 457.
3. M. Salimoff & Co. v. Standard Oil Co., 262 N.Y. 220, 186 N.E. 679 (1933).
4. Banco de Espana v. Federal Reserve Bank, 114 F.2d 438 (2d Cir. 1940).
5. Ricaud v. American Metal Company, 246 U.S. 304, 38 S.Ct. 312, 62 LEd.

733 (1918).
6. Banco Nacional de Cuba v. Sabbatino, 193 F. Supp. 375 (S.D.N.Y. 1961).
7. RESTATEMENT, CONFLICT OF LAWS § 260 (1934).
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ring in a foreign state is determined by the law of the situs of the prop-

erty at the time of the transaction. An exception" is recognized when the
laws affecting the foreign transaction are contrary to the forum state's
public policy. This exception, however, under the "act of state" doc-
trine, is not recognized where the act was that of a sovereign foreign gov-

ernment.9 Further, the "act of state" doctrine prevents the application
of the correct principles of international law governing such a situa-
tion. The purpose of this paper is to show the basic arguments of the in-
ternational law theory as opposed to the "act of state" doctrine in re-
lation to the seizure of alien-owned property in a foreign land.

THE SABBATINO CASE

In Banco Nacional de Cuba v. Sabbatino,'0 the plaintiff was the fiscal

agent of the government of Cuba. A Cuban corporation owned by
American interests had contracted with a New York partnership for the
sale of sugar. The Cuban corporation was then nationalized by the
Castro regime, the New York partnership executing a new contract with
a Cuban governmental corporation, the plaintiff's assignor. The sugar
was shipped to Morocc6 with the sight draft and bills of lading being
delivered to the New York partnership. A receiver had been appointed
by the New York State Supreme Court for Kings County to take into
receivership the assets of the nationalized corporation located in New
York. The partnership paid the proceeds from the negotiation of the bills
of lading into the receivership. Plaintiff brought the action against the
receiver and the partnership. The U.S. District Court held that it would
not recognize the Cuban decree of nationalization due to its patent

violation of the rules of international law and absolved the partnership

of responsibility, allowing the receiver to retain the funds. The holding
of the court, that the nationalization decree did not divest the rights of
the owners of the corporation, was based on violations of the require-
ments of international law. The court pronounced these as being the
necessity for adequate compensation, a non-discriminatory taking, and
a taking for a public purpose.

Thus, the court departed from the rule of the "act of state" doctrine
and relied on international law. In doing so the court departed from
judicial precedent but acted in accordance with the majority of the

8. RESTATEMENT, CONFLICT OF LAWS § 612 (1934).
9. Ricaud v. American Metal Co., 246 U.S. 304, 38 S.Ct. 312, 62 L.Ed. 733

(1918).
10. 193 F. Supp. 375 (S.D.N.Y. 1961).
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legal theorists"' who have written in this area. The court recognized that
the "act of state" doctrine prevented its deciding the case on the grounds
of public policy.1 2 The implication is that but for the "act of state" doc-
trine, the court would have been free to use the forum's public policy. 3

The Sabbatino case is something of a tour de force of legal reason-
ing. In not applying the "act of state" doctrine, and in attempting to
tie that doctrine to public policy, a matter to which it has no relation, the
court showed very clearly that the "act of state" doctrine as previously
applied is wholly inconsistent with the principles of international law.

In order to more fully appreciate the arguments surrounding a decision
such as that of the Sabbatino case, the international law theory used
there will be discussed first with an analysis of the "act of state" doc-
trine to follow.

THE REQUIREMENTS OF INTERNATIONAL LAW IN A GOVERNMENTAL

SEIZURE OF ALIEN-OWNED PROPERTY

International law has been defined as:

[T]he entire body of obligations which one nation owes to an-
other in respect to its own conduct or the conduct of its citi-
zens toward other nations or their citizens. 4

As to the question of whether international law is a part of our law:

International Law is a part of our law, and must be ascertained
and administered by the courts of justice of appropriate juris-

11. See: 1 OPPENHEIM, INTERNATIONAL LAW 267-70 (8th ed., Lauterpacht,
1955); Morgenstern, Foreign Acts Contrary to International Law, 4 INT'L
L.Q. 326 (1951): E. Lauterpacht, Re Helbert Wagg: A Further Comment,
5 INT'L & COMe. L.Q. 301 (1956); Wortley, 33 TRANSAcT. GRo-r. Soc'' 30
(1947); Sir H. Lauterpacht, Case & Comment on The Rose Mary, 1954
CAMB. L.J. 20; Mann, Sacrosanctity of Foreign Act of State, 59 L.Q. Rev. 42
(1943); Fachiri, Recognization of Foreign Laws by Municipal Courts, 12

BRIT. YR. BK. INT'L L. 95 (1931) ; Zander, The Act of State Doctrine, 53 AM.
J. INT'L L. 826 (1959). See also. RESTATEMENT, FOREIGN RELATIONS LAW
OF THE UNITED STATES § 28d (2), comment e. and Reporter's note. Contra,
Seidl-Hohenvelden, Extraterritorial Effects of Confiscations and Expropria-
tions, 49 MicH. L. REV. 851 (1951); Reeves, Act of State Doctrine and
The Rule of Law-A Reply, 54 AM. J. INT'L L. 141 (1960); L;pstein, Case
and Comment on The Rose Mary, 1956 CAMB. L.J. 138.

12. "Nor am I free to refuse enforcement to the nationalization decree because
it violates the public policy of the forum." Banco Nacional dc Cuba v.
Sabbatino, 193 F. Supp. 375, 379 (S.D.N.Y 1961).

13. This is a misconception, however, as it is only through a misuse of the "act
of state" doctrine that such an implication can be raised. The "act of state"
doctrine should not be used in any connection with public policy. It is a
"rule for decision", not solely a bar to the application of public policy. The
"act of state" doctrine is not concerned at all with whether or not the
public policy of the forum exists. See Ricaud v. American Metal Co., 246
U.S. 304, 38 S.Ct. 312, 62 L.Ed. 733 (1918) . See also page 383, infra.

14. United States v. White, 27 F. 200, 201 (C.C.E.D.Mo. 1886).
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diction, as often as questions of right depending upon it are
duly presented for their determination. 5

As set out in the Sabbatino case, the requirements of international law

as to a seizure of alien-owned property in a state are (1) adequate com-
pensation, (2) a non-discriminatory taking, and (3) a taking for a
public purpose.

ADEQUATE COMPENSATION

Where a state confiscates the property of its oxkn nationals there is no
violation of international law.'" But, when a sovereign expropriates prop-
erty belonging to non-nationals, the rule of international law is that the

taking is accompanied by the obligation to make prompt, adequate and
effective payment.17 An expropriation without compensation by the
United States is a violation of the United States Constitution,' even
when the property belongs to an alien. While some authorities1 9 hold the
validity of governmental expropriation of alien property to be de-
pendent upon the payment of adequate compensation, the attitude of
United States courts has developed differently under the "act of state"
doctrine. The United States' position on this matter, as reflected by
the State Department, but not the courts, can be seen in an exchange
of notes between the United States and Mexico which took place after
the 1927 Mexican agrarian and petroleum expropriations of property
of American citizens. Secretary of State Cordell Hull, in his note of
April 3, 1940, stated:

[T] he right to expropriate property is coupled with and condi-
tioned on the obligation to make adequate, effective and prompt
compensation. The legality of an expropriation is in fact de-
pendent upon the observance of this requirement.2"

15. The Paquete Habana, 175 U.S. 677, 700. 20 S.Ct. 290,. ........ 44 L.Ed. 320,
329 (1900).

16. Oetjen v. Central Leather Co., 246 U.S. 297, 38 S.Ct. 309, 62 L. Ed. 726
(1918). See note 63, infra.

17. See: DICEY, CONFlICT OF LAWS 666 (7th ed. 1958); Domke, Foreign
Nationalization, 55 AM. J. INT'L L. 585 (1961); Kollewijn, Nationalization
Without Compensation and the Transfer of Property, 6 NETHERLANDS INT'L
L. REV. 140 (1958) ; Carlston, Nationalization, An Analytical Approach, 54
Nw. U.L. REV. 450 (1959).

18. U.S. CONST., amend. V. See note 35, infra.
19. See: OPPENHEIM, INTERNATIONAL LAW 351-54 (8th ed., Lauterpacht,

1955) ; McNair, The Seizure of Property and Enterprises in Indonesia, 6
NETHERLANDS INT'L L. REV. 219 (1949); 3 HACKWORTH, DIGEST OF
INTERNATIONAL LAW 653-65 (1942); 2 id. 63; 1 id. 21; Harvard Conven-
tion, International Responsibility of States For Injuries to Aliens, art. 10
(Draft No. 11, 1960).

20. HACKWORTH, DIC.ST OF INTIRNATONAt. LAw 662 (1942).
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In a note of August 28, 1953, concerning Guatemalan expropriation of
land owned by the United Fruit Company, it was stated:

The obligation of a state imposed by International Law to pay
just or fair compensation at the time of the taking of property
of foreigners cannot be abrogated from the International stand-
point by local legislation.

21

The Permanent Court of International Justice holds the validity of

foreign expropriations of alien property to be conditioned upon the pay-
ment of fair and adequate compensation. In the Chorz6w Factory Case 2

the court declared that " . . . respect for private rights . . . forms part of
generally accepted International Law", and that the expropriation of
private property without fair compensation is "unlawful" and a " . . .
derogation from the rules generally applied in regard to the treatment of

foreigners and the principles of vested rights." The court took great
pains to make it clear the expropriation without fair compensation was
unlawful under international law.

In Anglo-Iranian Oil Co., Ltd. v. Jaffrate (The Rose Mary),23 the

plaintiff, a British corporation whose oil property in Iran had been na-
tionalized by the Iranian government in 1951, brought the action in
the courts of Aden against the defendant (who had purchased oil
from Iran) claiming title to the oil. The compensation provision of the
Iranian decree was found inadequate. After consulting numerous inter-
national law authorities on the obligation to compensate, the Aden court
concluded by saying:

The conclusion I arrive at is that Dicey, Oppenheim, Ches-
hire, Fachiri, and Hackworth endorse the view that expropria-
tion without compensation is contrary to International Law. -4

And, in Anglo-Iranian Oil Co. v. Idemitsu Kosan Kabushiki Kaisha,"
the High Court of Tokyo (Civil Ninth Division), said in part:

(a) There is an established principle of international law that
in the event of a violent social reform or revolution in a State,
whether or not the property of the nationals of that State is
confiscated, property belonging to foreign nationals can only
be expropriated with compensation: it cannot be confiscated.
Moreover, such compensation must be 'adequate, efficient and
immediate compensation.' This has been confirmed by the prac-

21. 29 DEP'T STATE BULL. 357 (1953).
22. 1 P.C.I.J. 646, ser. A, No. 17 (1928).
23. [1953] 1 Weekly L.R. 246, [1953] Int'l L. Rep. 316 (S.Ct. Aden).
24. Id. at 259, [1953] Int'l Rep. at 322.
25. [1953] Int'l L. Rep. 305 (Japan 1953).
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tice of many States, by precedents, and by the writings of ac-
knowledged authorities. -

2
6

The Restatement of Foreign Relations Law also recognizes the rule
of adequate compensation to be the proper one. The Restatement view
is that two violations of international law occur when a state takes alien
property without adequate compensation. The relevant provisions of the
Restatement are:

Sec. 303. Unlawful Taking-The taking by a state of property
of an alien is wrongful under International -Law unless:
(b) It is accompanied by payment of just compensation, or,
under the law and practice of the state in effect at the time of
the taking, there is a reasonable provision for the determina-
tion and payment of just compensation.17

Sec. 304. Failure to Pay Just Compensation For Taking. Fail-
ure to pay just compensation for taking the property of an alien
is wrongful under International Law, regardless of whether the
taking itself was wrongful under International Law.2"

In following the above set out rules, Judge Dimock in the Sabbatino
case concluded that " . . . the nationalization measure in the present ac-
tion violates international law because it does not provide adequate com-
pensation for the taking of property. '29 And, "since the Cuban ex-
propriation measure is a patent violation of international law, this court
will not enforce it."' 0 Therefore, the Sabbatino case is clearly in conflict
with the "act of state" doctrine which holds that if the taking is the
action of a foreign sovereign within its jurisdiction, it must be recognized
as valid in the courts of the United States.

NON-DISCRIMINATORY TAKING FOR A PUBLIC PURPOSE

The second requirement of the international law theory is that the

26. Id. at 313. Also, "Under international law an alien cannot be deprived of
his property without just compensation." Spanish Zone of Morocco Claims
(Great Britain v. Spain), [1923-24] Ann. Dig. 157, 163 (No. 85) ; Roumania

v. Germany (Goldenberg & Sons v. Germany), [1927-28] Ann. Dig. 542 (No.
369). Contrast the philosophy of the above cases with the writings of
FRIEDMAN, EXPROPRIATION IN INTERNATIONAL LAW 12-13, 67-108, 206-11
(1953); Williams, International Law and the Property of Aliens, 9 BRIT. Y.
BK. INT'L L. 1 (1928); Kuhn, Nationalization of Foreign-owned Property
and Its Impact on International Law, 45 AM. J. INT'L L. 709, 711-12
(1951).

27. RESTATEMENT, FOREIGN RELATIONS LAW OF THE UNITED STATES § 303,
56 (Tent. Draft No. 5, 1961).

28. RESTATEMENT, FOREIGN RELATIONS LAW OF THE UNITED STATES § 304,
64 (Tent. Draft. No. 5, 1961).

29. Banco Nacional de Cuba v. Sabbatino, 193 F. Supp. 375, 385 (S.D.N.Y
1961).

30. Id. at 386.

19621
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taking of property by a nation must be non-discriminatory with the third
requirement being that the taking be for a public purpose.

That the discriminatory quality of a sovereign act affecting aliens is

germane to the existence of an international delinquency is illustrated by

a decision3' concerning an Indonesian nationalization decree affecting

Dutch property located in Indonesia. The court said the decree was:

a discriminatory measure directed against the Netherlands in
Indonesia in order to lend support to the claims on West New
Guinea rejected by the Netherlands, and therefore, constitutes
a violation of international law as manifest as it is serious.3 2

In discussing the decisions of the Dutch court, Domke said:

Although Dutch courts generally refrain from determining the
validity of acts of a foreign state, the gross violation of basic
principles of international law made this principle inapplicable
in the instant case; the discriminatory character of the Indone-
sian nationalization directed solely against Dutch enterprises;
no provision for effective compensation and moreover, the use
of these measures as instruments of political pressure in the
dispute over the West New Guinea. 33

The United States has been called to task for the discriminatory nature

of its acts involving property owned by Norwegian interests. In Nor-
way v. United States (Norwegian Shipowners' Claims),"' the Perma-
nent Court of Arbitration ruled that the requisition of Norwegian ships

by the United States constituted a violation of international law be-
cause of discrimination. The court stated:

The United States are responsible for having thus made a dis-
criminating use of the power of eminent domain toward citi-
zens, of a friendly nation, and they are liable for the damaging
action of their officials and agents towards these citizens of
the Kingdom of Norway."

And, in the Oscar Chinn Case,36 the World Court, in defining the dis-

crimination which, if proved, would violate international law, said:

The form of discrimination which is forbidden is therefore

31. Seneembah Maatschappij U.V. v. Republick Indonesie Bank Indonesia and
De Twentsche Bank N.V., Nederlandse Jurisprudiente 1959, No. 73, p. 218,
as cited 54 AM. J. INT'L L. 307 (1960).

32. Ibid.
33. Domke, Indonesian Nationalization Measures Before Foreign Courts, 54 AM.

J. INT'L L. 305, 308 (1960).
34. 1 U.N. Rep. Int'l Arb. Awards 307 (1921).
35. Id. at 339. Also, in the instant case, the tribunal referred to the necessity

for adequate compensation under international law by stating: " . . . just
compensation is due to the claimants under the municipal law of the United
States, as well as under the international law, based upon the respect for
private property .... "

36. P.C.I.J., ser. A/B, No. 63 (1934), 3 Hudson, W.C.R. 416 (1938).
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discrimination based upon nationality and involving differential
treatment by reasons of their nationality as between persons
belonging to different national groups. 37

Therefore, to make property subject to confiscation due only to the
fact that the property is owned by citizens of a particular nation con-
stitutes a violation of international law principles."8

Thus, Judge Dimock, in the Sabbatino case, based his opinion on an-
other facet of the international law theory when he said:

In addition the present nationalization measure is contrary to
the standards of international law because of its discriminatory
nature. The act classifies United States nationals separately
from all other nationals, and provides no reasonable basis for
such a classification. The decree does not justify the classifica-
tion on the basis of the conduct of the owners in managing
and exploiting their properties or on the basis of the importance
to the security of the state where ownership of the property re-
sides. The justification is simply reprisal against another gov-
ernment. Doubtless the measures which states may employ in
their rivalries are of great variety but they do not include the
taking of the property of the nationals of the rival government."9

The requirement that the taking of property be for a public pur-
pose 40 can be found in the words of Judge Dimock:

Expropriation of C.A.V.'s property was not reasonably related
to a public purpose involving the use of such property. The
taking of the property was not justified by Cuba on the ground
that the state required the property for some legitimate purpose
or that transfer of ownership of the property was necessary for
the security, defense or social good of the state. The taking was
avowedly in retaliation for acts by the Government of the
United States, and was totally unconnected with the subsequent

37. Id. at 87, 3 Hudson, W.C.R. at 438.
38. See: Domke, op. cit. su'pra note 33, 54 AM. J. INT'L L. 305 (1960); McNair,

op. cit. supra note 19, 6 NETHERLANDS INT'L L. REv. 219 (1959). "Dis-
crininatory laws, enacted out of hatred, against aliens or against persons of
any particular race or category or against persons belonging to specific
social or political groups cannot be applied in Italy because they run counter
to the initially accepted principle of the equality of individuals before the
law." Anglo-Iranian Oil Co., Ltd. v. S.U.P.O.R. Co., [1955] Int'l L. Rep.
23, 40 (Italy). See also Czechoslovak Confiscatory Decree Case [(American
Zone) Ct. of App., Nuremburg, Germany, 1949], [1949] Ann. Dig. 25
(No. 14), referring to the principle that "no person can be deprived of his
property solely on the ground of his nationality."

39. Banco Nacional de Cuba v. Sabbatino, 193 F. Supp. 375, 385 (S.D.N.Y.
1961).

40. See Anglo-Iranian Oil Co. v. S.U.P.O.R. Co., [1955] Int'l L. Rep. 23, 42
(Italy) : "The Italian Courts must refuse to apply in Italy any foreign law
which decrees an expropriation, not for reasons of public interest but for
purely political, persecutory, discriminatory, racial and confiscatory motives."
See also McNair, op. cit. supra note 19, 6 NETHERLANDS INT'L L. REv. 219,
243-47 (1959).
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use of the property being nationalized. This fact alone is suffic-
ient to render the taking violative of international law.41

The three requirements of international law, adequate compensation,
a non-discriminatory taking, and a taking for a public purpose, must
be fulfilled before a court of another nation will accept the act as valid
if the court of the forum follows the international law theory rather than
the "act of state" doctrine. These two theories cannot exist together.
They must conflict. Thus it is highly unlikely that both could be a part
of the legal structure of a nation (as they are in the United States to-
day) and survive together over a long period of time. The most ac-
ceptable must be adopted in order to give the decisions a uniformity
necessary to those whose interests take them into the international arena.
It would seem better, in a situation involving international overtones,
that international law should apply, for the function of any law bear-
ing on the international society must be to support and promote the
viability and the order of the society in which it operates. To limit the
courts to a rule of decision such as the "act of state" doctrine can only
serve to narrow the application of international law to less than its
intended sphere of operation. For the courts to hold that international
law is a part of the American law and then give effect to a municipal
rule such as the "act of state" doctrine seems to weaken the structural
concept of international law as a complete body of law, thereby vitiating
rather than furthering its effectiveness.

But, since the "act of state" doctrine is a very well defined and sup-
ported part of American jurisprudence, it is well to delve into the doc-
trine in order to air its basis in the light of the foregoing principles of
international law.

THE "ACT OF STATE" DOCTRINE

The first hint of the "act of state" doctrine appeared in 1796 in Wa-
ters v. Collot.4 2 The United States Supreme Court stated, in deciding a
tort action brought against a former Governor of Guadaloupe for acts

done in his official capacity, that:

It is a question of great delicacy, in which our regard -for the
rights of a fellow-citizen, and our respect for the sovereignty of
a foreign nation, are equally involved. When, therefore, the sub-
ject is judicially investigated, we shall be governed, as well by
the law of nations, as by our municipal law.43

41. Banco Nacional de Cuba v. Sabbatino, 193 F. Supp. 375, 384 (S.D.N.Y.
1961).

42. 2 U.S. (2 Dall.) 246, 1 L.Ed. 367 (1796).
43. Id. at 248, 1 L.Ed. at 368.

[Vol. 13
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An analysis of the above language shows it contains concepts which
today still form the basis of argument over the application of the "act
of state" doctrine as opposed to the international law theory. The first
of these is the rights of an American citizen wronged, as against the
official act of a foreign sovereign within its territory. The second of
these is the expression, "the law of nations." Was this "law of na-
tions' 4 4 a turn toward an international law or was this intended to
be a reference to the total laws of the particular forums in which the acts
took place, thereby recognizing such acts as valid under the principles of
sovereignty as the courts came finally to do under the "act of state"
doctrine.

In 1876, a New York State Supreme Court decision contained the
concept of the "act of state" doctrine, but left unsettled "why" a court
of this country will refuse to look into the act of a foreign sovereign tak-
ing place within its own territory. In Hatch v. Baez,45 the court refused
jurisdiction of an action by an American citizen against the defendant,
a former president of the Republic of San Domingo, for injuries received
from him while he was acting in his official capacity, even though the

defendant had voluntarily come into this country and taken up resi-
dence. The court said such result was demanded since by the comity of
nations and the established rules of international law, the courts of one
country are bound to abstain from sitting in judgment on the acts of an-
other government done within its own territory.

The language of this case supports the assertion by some writers that
the "act of state" doctrine is a part of international law.46 But, it is

44. "The law of nations is a law founded on the great and immutable principles
of equity and natural justice." The Venus, 12 U.S. (8 Cranch) 253, 297
3 L. Ed 553, 568 (1814). Two schools of thought were prevalent in the
arguments as to the source of the "law of nations." Following Grotius, who
expressed in DE JURE BELLIS AC PACIS (1625), the opinion that the "law
of nations" was the conception of many nations of the law of nature, there
emerged the "positivists" who emphasized the customs and practices of
nations, and another group who emphasized the law of nature. Although it
is accepted that such theories of a "law of nations" are the source of today's
international law, it seems as though the courts of the United States, sub-
sequent to the decision in Waters v. Collot, supra, veered away from an ap-
plication of the "law of nations" in order to develop the "act of state"
doctrine based on the concept of sovereignty. For cases discussing the "law
of nations", see The Venus, 12 U.S. (8 Cranch) 253, 3 L.Ed. 553 (1814) ;
The Antelope, 23 U.S. (10 Wheat.) 66, 6 L.Ed. 268 (1825) ; United States
v. La Jeune Eugenie, 2 Mason 409, 26 Fed. Cas. 25-26 (No. 15,551)
(C.C.D. Mass. 1822).

45. 7 Hun. 596 (1876).
46. Such a rule is denied by FRIEDMAN, EXPROPRIATION IN INTERNATIONAL LAW

(1953) . But, see Seidl-Hohenvelden, Extraterritorial Effects of Confiscations
and Expropriations, 13 MOD. L. REv. 69 (1950); Fawcett, Some Foreign
Effects of Nationalization of Property, 27 BRIT. Y. BK. INT'L L. 355 (1950) ;
Rubin, Nationalization and Compensation-A Comparative Approach, 17
CHI. L. REV. 458 (1950), Wortley, Expropriation in International Law, 33
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somewhat anomalous to place the requirements of adequate compensa-

tion, a non-discriminatory taking and a taking for a public purpose upon
a seizure of property by a state in order to fulfill requirements of inter-

national law and then say that the "act of state" doctrine which recog-
nizes every act as valid so long as it takes place within the jurisdiction
of the acting state is a part of the same legal structure. Mann points

up this fact by saying:

No international tribunal has ever adopted it. There is no evi-
dence of any diplomatic protest against a judicial decision which
has failed to adhere to it.47

The United States Supreme Court, in 1878, seemed to recognize the

doctrine and regress it behind its then conceptual limitations. In Wil-

liams v. Bruffy,45 the Court held that when a government is recognized
by the Executive Department of the United States government as the

de jure government of a nation, its acts are recognized from the moment
of its ascendancy to power. Then once a government born in revolution
seizes power and is recognized as the de jure government of a par-

ticular nation, every act committed by that faction from the moment of
the inception of the revolution is validated and becomes, retroactively,

the official act of the sovereign. The Williams case was relied on in a

later case where it was said:

It is also the interpretation by this court of the principles of
international law that when a government which originates in
revolution or revolt is recognized by the political department of
our government as the de jure government of the country in
which it is established, such recognition is retroactive in effect
and validates all the actions and conduct of the government
from the commencement of its existence.49

The Court recognized the existence of the doctrine that the courts of

this nation will not inquire into the acts of a foreign sovereign taking
place within its own territory including as an adjunct of the doctrine the

acts of a government committed prior to its recognition as such in order
to validate all acts perpetrated by the revolutionists during their strug-

gle for power.

TRANSACT. GROT. Soc'Y 25 (1947); Mann, International Delinquencies
Before Municipal Courts, 70 L.Q. REv. 181 (1954); Herz, Expropriation of
Foreign Property, 35 AM. J. INT'L L. 243 (1941).

47. Mann, International Delinquencies Before Municipal Courts, 70 L.Q. REV.
181, 198 (1954).

48. 96 U.S. (6 Otto) 176, 24 L.Ed. 716 (1878).
49. Oetien v. Central Leather Co., 246 U.S. 297, 302, 38 S.Ct. 309 . ........ 62

L.Ed. 726, 732 (1918). But, the same principle does not retroactively inval-
idate acts of the old de jure government. Civil Air Transp., Inc. v. Central
Air Transp. Corp., [1953] A.C. 70 (Hong Kong); Gdynia Ameryka Linie
Zeglugowe Spolka Akcyjna v. Boguslawski [1953] A.C. 11.
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The Underhill case5 was decided by the United States Supreme
Court in 1897. A tort action was brought against a Venezuelan general
for the alleged detention and mistreatment of an American citizen dur-

ing a revolution. There, Justice Fuller wrote the now oft-cited dictum
quoted previously:

Every sovereign State is bound to respect the independence of
every other sovereign State, and the courts of one country will
not sit in judgment on the acts of the government of another
done within its own territory.51

The above dictum was totally unnecessary to the case because the
true basis of the decision was " .. . if actual war has been waged, acts
of legitimate warfare cannot be made the basis of individual liabil-
ity."5 2 The case fell directly under the principle of sovereign im-
munity5 3 and could have been decided on those grounds.

Immediately following the Underhill case came American Banana

Company v. United Fruit Company.54 The plaintiff sued for damages
under the provisions of the Sherman Anti-Trust Law, but the Court
refused relief on the basis of the non-applicability extraterritorially of
American law to the particular situation. Justice Holmes, however, stated

in the opinion that " . . . a seizure by a state is not a thing that can be

complained of elsewhere in the courts." 5

The "act of state" doctrine was once again enunciated in Hewitt v.

Speyer.56 There the plaintiff held a mortgage on the customs receipts of
Ecuador with the defendant obtaining treasury certificates "subject to"
the plaintiff's mortgage, Ecuador paid the defendant out of the cus-

toms receipts first, and the plaintiff sued to obtain the money paid by
the government, both parties being American citizens. The court held

that the plaintiff showed no cause of action, citing the Underhill deci-
sion. But, the plaintiff never had title to the money and the act com-
plained of was one taken by a government to preserve its own credit.

Measures such as currency exchange control and monetary devaluation
are generally conceded not to be violations of international law. 7 The
situation in Hewitt v. Speyer is comparable to a situation involving

50. Underhill v. Hernandez, 168 U.S. 250, 18 S.Ct. 83, 42 L.Ed. 456 (1897).
51. Id. at 252, 18 S.Ct. at .. 42 L.Ed. at 457.
52. Ibid.
53. See Wulfsohn v. Russian Socialist Federated Republic, 234 N.Y. 372, 138

N.E. 24 (1923) and cases cited.
54. 213 U.S. 347, 29 S.Ct. 511, 53 LEd. 826 (1909).
55. Id. at 357, 29 S.Ct. at ......... 53 L.Ed. at 832.
56. 250 F. 367 (2d Cir. 1918).
57. See Foighel, Nationalization, 26 NORDISK TIDSSKRIFT FOR INT. RET. 89;

Lauterpacht, Re Helbert Wagg; A Further Comment, 5 INT. & CoMP. L.Q,
301 (1956).
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monetary controls,5 therefore no question of a violation of interna-
tional law arose.

The same year the Hewitt case was decided, 1918, companion cases
made their way to the U.S. Supreme Court from the 5th Circuit Court
of Appeals. Oetjen v. Central Leather Company"5 and Ricaud v. Ameri-
can Metal Company" grew out of the same revolutionary period. The
Oetjen case involved a seizure of hides by the Mexican government
of General Carranza, the property at the time of seizure owned by a Mexi-
can citizen. The plaintiff, deriving his title from the original Mexican
owner, brought an action against a purchaser from the Mexican govern-
ment who had brought the property into the United States. Holding
for the defendant, the Court said:

The principle that the conduct of one independent govern-
ment cannot be successfully questioned in the courts of another
is as applicable to a case involving the title to property brought
within the custody of a court, such as we have here, as it was
held to be to the cases cited, in which claims for damages were
based upon acts done in a foreign country, for it rests at last
upon the highest considerations of international comity and
expediency. To permit the validity of the acts of one sovereign
State to be reexamined and perhaps condemned by the courts
of another would very certainly "imperil the amicable relations
between governments and vex the peace of nations.' 'ha

Perhaps the decision in the Oetjen case was an unwarranted extension
of the doctrine as the previous cases, Underhill, Waters, Hatch, had been
actions against direct representatives of sovereigns and had had the ef-
fect of impleading a sovereign. No sovereign may be brought before a
court absent its consent. 62 However, the plaintiff in the Oetjen case was
a national of Mexico contending that title to the hides did not vest in
the Mexican rebel forces which confiscated them. Therefore, a Mexican
citizen was attempting to invalidate an act of the Mexican government
in the courts of the United States. The relations between a national and
his government do not factually create an international law situation
where the standards of international law might be applied. 6

58. See Frazier v. Foreign Bondholders Protective Council, 283 App. Div. 44,
125 N.Y.S. 2d 900 (1953).

59. 246 U.S. 297, 38 S.Ct. 309, 62 L.Ed. 726 (1918).
60. 246 U.S. 304, 38 S.Ct. 312, 62 L.Ec. 733 (1918).
61. 246 U.S. at 303, 38 S.Ct. at ......... 62 L-Ed. at 732.
62. The Schooner Exchange v. M'Faddon, 11 U.S. (7 Cranch) 116, 3 L.Ed.

287 (1812).
63. M. Salimoff & Co. v. Standard Oil Co., 262 N.Y. 220, 186 N.E. 679 (1933).

But, a state may possibly be held liable for inhumane acts perpetrated upon
its nationals. See NURNBERG CHARTER, art. 6 (C), in the Nurnberg Trial,
6 F.R.D. 69, 77-78 (1946). See also U.N. GEN. Ass. Ras. 95 (1), Dec. 11,
1946, making the principles of the NURNBERG CHARTER a part of interna-
tional law.
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An attempt to set the Oetjen case apart by showing that the acts of
the seizing state were perpetrated upon property owned by a citizen of
that state is quashed in Ricaud v. American Metal Company.64 In the
Ricaud case, the seizure was one of American-owned properties by a
revolutionary Mexican government. The properties were sold by the
Mexican government to an American and transported into this country.
The U.S. District Court rendered a decision for the plaintiffs which was
appealed. The 5th Circuit Court of Appeals65 certified three questions

to the United States Supreme Court. The first of these questions was:

Assuming that the bullion in suit was seized, condemned and
sold for war supplies by the Constitutionalist forces in revolu-
tion in Mexico, acting under authority from General Carranza,
claiming to be the Provisional President of Mexico, had the Di-
strict Court of the Western District of Texas, into which the
said bullion had been imported from Mexico, jurisdiction to try
and adjudge the validity of the title acquired by and through
the said seizure, appropriation and sale by the Carranza forces
as against an American citizen claiming ownership of the said
bullion prior to its seizure?66

The Court answered this question, explaining that the government of
General Carranza had been recognized by the Executive Department
of the United States government, and, therefore, the seizure should be
considered an act of the legitimate government of Mexico. The Court
then quoted the rule of the Underhill case that the courts of one country
will not sit in judgment on the acts of another sovereign effected within
its own territory. But, the Court said the rule of the Underhill case did
not deprive the District Court of exercising its jurisdiction. The Court
stated:

This last rule, however, does not deprive the courts of jurisdic-
tion once acquired over a case. It requires only that, when it
is made to appear that the foreign government has acted in a
given way on the subject-matter of the litigation, the details
of such action or the merit of the result cannot be questioned,
but must be accepted by our courts as a rule for their decision.
To accept a ruling authority and to decide accordingly is not a
surrender or abandonment of jurisdiction, but is an exercise of
it. It results that the title to the property in this case must be
determined by the result of the action taken by the military
authorities of Mexico and that giving effect to this rule is an
exercise of jurisdiction which requires the first question to be
answered in the affirmative.6 7

64. 246 U.S. 304, 38 S.Ct. 312, 62 L.Ed. 733 (1918).
65. 250 F. 853 (5th Cir. 1918).
66. 246 U.S. at 307, 38 S.Ct. at ......... 62 LEd. at 736.
67. Id. at 309, 38 S.Ct. at ......... 62 L.Ed. at 736.
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The Court then disposed of the remaining two questions in accordance

with its answer to the first and held:

The fact that the title to the property in controversy may have
been in an American citizen, who was not in or a resident of
Mexico at the time it was seized for military purposes by the
legitimate government of Mexico, does not affect the rule of
law that the act within its own boundaries of one sovereign
State cannot become the subject of reexamination and modifica-
tion in the courts of another.68

Thus, the "act of state" doctrine was complete. The Oetjen case and

the Ricaud case extended the concept far beyond the Underhill case and

made the seizure of property without compensation of non-nationals
"legal of necessity." However, the seizures complained of in the Ricaud

and Oetjen cases took place in time of revolution in Mexico. In fact, the

first question certified to the U.S. Supreme Court in the Ricaud case

specifically asked, "Assuming that the bullion . . . was seized . . . for war

supplies.. ."," were the seizures to be held valid. The question was an-

swered by the Court through an application of the rule of the Underhill
and Oetjen cases to the seizure "... at the time it was seized for military

purposes. . . ."70 Therefore, the Court might have rested its deci-

sions upon an earlier theory involving War Between the States confisca-

tion of property in which it was established that during a time of civil

war, property in enemy territory is subject to seizure or destruction by

a belligerent.71 None of the three cases primarily establishing the "act of

state" doctrine was based on a factual situation involving the seizure of

an American citizen's property by a foreign government during a time

of peace. The protagonists of the international law theory point out

that neither the Underhill case, because of the sovereign immunity as-

pect, nor the Oetjen case, because the property seized was owned by a

national of the seizing state, involved any violation of international law,

and that the court in the Ricaud case was not presented any principle

of international law with which to deal.
Another case arising in 1918, Earn Line S. S. Co v. Sutherland S. S.

Co., 7 2 involved the requisitioning of a British steamer by the British ad-

miralty, which prevented the defendant owners from fulfilling their con-

tract with the plaintiffs. Holding for the defendants who were being sued

by the charterers, Judge Learned Hand said:

68. Id. at 310, 38 S.Ct. at ......... 62 L.Ed. at 737.
69. Id. at 307, 38 S.Ct. at ......... 62 L.Ed. at 736.
70. Id. at 310, 38 S.Ct. at ......... 62 L.Ed. at 737.
71. Young v. United States, 97 U.S. 39, 24 L.Ed. 992 (1877) ; Ford v. Surget,

97 U.S. 594, 24 L.Ed. 1018 (1878).
72. 254 F. 126 (2d Cir. 1918).
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The act of another sovereign within its own territory is of neces-
sity legal... . It is quite true that the act of any public official
of a foreign state may in fact be illegal by the municipal law
of that state, but no domestic court may admit such a possibility
without trenching upon the perogative of its own executive.73

To allow, as here, as a defense, the act of a sovereign over which the
defendant had no control is one thing, a complete reversal of the situations
in the foregoing cases, and there is justification for its acceptance by the
forum court. But this is no reason to allow a defendant to use the "act
of state" doctrine as an always available defense fbr acts for which he is
responsible, even though he was relying ultimately on the act of a sover-
eign. Thus, where a defendant purchases property from a government
which has confiscated the property without adequate compensation, he
should not be allowed unquestionably to use the illegal acts of the
sovereign as a shield for his actions.

Wulfsohn v. Russian Socialist Federated Soviet Republic7 4 re-
volved around the actions of a de facto, rather than de jure, govern-

ment. The plaintiff sued the de facto government of Russia asserting
coversion of furs located in Russia and confiscated by the Russian gov-
ernment. The court held for the defendant because the property was
subject to the jurisdiction of the Russian government, and even though
it was unrecognized, to implead the Russian government " . . . the evil
. . . would be the same . . . " as impleading a recognized government.

The court did recognize the "act of state" doctrine, however, and placed
its decision on approximately the same grounds. The court said the

73. Id. at 129. ". . . the act of another sovereign within his own territory is for
our purposes legal of necessity." The Claveresk, 264 F. 276, 281 (2d Cir.
1920); "If they purported to act in their official capacity. that physical
fact precludes us from examining the validity of their acts under local law."
Banco de Espana v. Federal Reserve Bank, 114 F.2d 438, 4.44 (2d Cir.
1940); "When public officers of a foreign country perform acts in avowed
pursuance of their authority, the court of another power will accept these
acts as lawful and will not undertake to examine their validity under local
law." Union Shipping and Trading Company, Ltd. v. United States, 127
F.2d 771, 774 (2d Cir. 1942) ; "The legality of governmental acts performed
by a foreign sovereign within its own territories is not reviewable in our
courts." U. S. v. Watkins, 159 F.2d 650, 652 (2d Cir. 1947).

74. 234 N.Y. 372, 138 N.E. 24 (1923). Here, an unrecognized government was
allowed sovereign immunity. The "act of state" doctrine might be construed
to extend to the acts of an unrecognized government because of the dictum
of the Underhill case, note 50, supra, where the court stated, ". . . nor can
the principle be confined to lawful or recognized governments." Cf., Ricaud
v. American Metal Co., note 64, supra, for a somewhat different view as to
unrecognized governments. An unrecognized government may not sue in a
United States court, Guaranty Trust Co v. United Statem. 304 U.S. 196,
58 S.Ct. 785, 82 L.Ed. 1224 (1938); Russian Socialist Federated Soviet
Republic v. Cibrario, 235 N.Y. 255, 139 N.E. 259 (1923), but may be ex-
tended sovereign immunity as shown by the Wulfsohn case and The Gul
Djemal, 296 F. 563 (S.D.N.Y. 1920). Cf., Bank of China v. Wells Fargo
& Union Trust Co., 104 F.Supp. 59 (ND. Cal. 1952).
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proper method of redress for an American citizen who feels himself
wronged by a foreign government is a political question, 75 "... not con-
fided to the courts, but to another department of government. When-

ever an act done by a sovereign in his sovereign character is questioned,
it becomes a matter of negotiation, or of reprisals, or of war."17 6

The next case of importance in the development of the "act of state"
doctrine was M. Salimoff and Co. v. Standard Oil Company of New
York. 7 7 An action was brought by the former owners, citizens of Russia,

against the defendants, purchasers of oil from the Russian govern-
ment. The oil lands, located in Russia, were seized by the Russian

government before recognition of that government by the State Depart-
ment as a de jure government. The Court of Appeals of New York
held that the Soviet government was the de facto government of Russia,
that that government did no wrong by its own laws, and that the acts

could not be inquired into by the courts of this country. The Salimoff case
was followed immediately by Dougherty v. Equitable Life Assurance So-

ciety of United States,78 involving insurance policies issued in Russia.
The Russian government ordered the defendant company's liquidation
and seized its assets located in Russia. The "act of state" doctrine was
cited for the proposition that the contract was made impossible of
performance due to the acts of the Russian government and that such
acts could not be inquired into. The court also based its opinion on

the familiar conflict of laws principles that matters relating to the per-
formance of a contract, such as discharge, are governed by the law of

the place of performance 7 9 that being in the Dougherty case, Russia,
where the policies were to be paid in rubles. In both the Salimof and
Dougherty cases, there were still no violations of international law
because the government of Russia in both instances was acting upon
assets owned by Russian nationals.

In 1936, the doctrine was recognized as a sound principle of law by the

litigants as well as the U.S. Supreme Court in Shapleigh v. Miet. s° In
that case, lands had been confiscated by the Mexican government under
a decree offering no compensation whatsoever. The plaintiff, a citizen of

75. See notes 82 and 113, inlra.
76. 234 N.Y. at ......... 138 N.E. at 26. For other cases arising in the 1920's in-

volving the "act of state" doctrine, see Oliver American Trading Co.. Inc.
v. Government of the United States of Mexico, 5 F.2d 659 (2d Cir. 1924);
C.M.Y.R.R.S.A. v. Bartlesville Zinc Co., 115 Tex. 21, 275 S.W. 388 (1925);
Terrazas v. Holmes, 115 Tex. 32, 275 S.W. 392 (1925); Terrazas v. Dono-
hue, 115 Tex. 46, 275 S.W. 396 (1925).

77. 262 N.Y. 220, 186 N.E. 679 (1933).
78. 266 N.Y. 71, 193 N.E. 897 (1934).
79. Scudder v. Union National Bank, 91 U.S. 406, 23 L.Ed. 245 (1875); Union

National Bank of Chicago v. Chapman, 169 N.Y. 538, 62 N.E. 672 (1902).
80. 299 U.S. 468, 57 S.Ct. 261, 81 L.Ed. 355 (1936).
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Missouri, was suing the Mexican owner of the land. The land had been
a part of Mexico, but was located at the time of the suit in the United
States due to an avulsive change of the Rio Grande River. The Court
held that the Mexican confiscatory decree, if lawful under the Con-

stitution of Mexico, was required to be recognized as lawful in the courts
of this nation and that the plaintiff failed because of these facts. There
was no question of a violation of international law raised in the Shap-
leigh case. The plaintiff limited the question to one of examining th6

validity of the expropriation decree under Mexican law. Therefore, the
Court sat as a Mexican court and pointed out:

The question is not here whether the proceeding was so con-
ducted as to be a wrong to our nationals under the doctrines of
international law, though valid under the law of the situs of
the land."1

The Court did recognize the existence of international law, but did not
make it clear to what theory it referred. Even had the Court based its

decision upon international law, there would have been no judicial re-
lief for the plaintiff in that the Court said:

For wrongs of that order the remedy to be followed is along
the channels of diplomacy. "A citizen of one nation wronged
by the conduct of another nation, must seek redress through
his own government.""2

The Court did make a departure of sorts from the "act of state" doc-

trine when it consented to decide the validity or invalidity of the Mexi-
can expropriation decree under Mexican law. 3

81. Id. at 471, 57 S.Ct. at 262, 81 L.Ed. at 357.
82. Ibid. The courts have consistently turned away claimants in "act of state"

cases by directing them to the State Department for rel;ef. Underhill v.
Hernandez, 168 U.S. 250, 18 S.Ct. 83, 42 L.Ed. 456 (1897); American
Banana Co. v. United Fruit Co., 213 U.S. 347, 29 S.Ct. 511, 53 L.Ed. 826
(1909); Oetjen v. Central Leather Co., 246 U.S. 297, 38 S.Ct. 309, 62
L.Ed. 726 (1918); Ricaud v. American Metal Co., 246 U.S. 304, 38 S.Ct.
312, 62 L.Ed. 733 (1918); Wulfsohn v. Russian Socialist Federated Repub-

lic, 234 N.Y. 372,138 N.E. 24 (1923). It seems somewhat anomalous, how-
ever, to apply the "act of state" doctrine, which insures the validity of every
act of a sovereign so long as it takes place within its jurisdiction, then to
direct the injured party to the State Department for redress. May an act be
judicially "legal of necessity" and, yet, "politically wrongful?" It is well to
remember that the courts, in applying the "act of state" doctrine, do not
refuse jurisdiction, but accept it to try the case on its merits, using as a rule
for decision the result of the act of the sovereign. See Ricaud v. American
Metal Co., supra at 309, 38 S.Ct. at ........., 62 L.Ed. at 736, and text accom-
panying note 67, supra.

83. See United States ex rel. Steinvorth v. Watkins, 159 F.2d 50 (2nd Cir.
1947) ; Hewitt v. Speyer. 250 F. 367 (2nd Cir. 1918) Eastern States Petrol-
eum Co. v. Asiatic Petroleum Corp., 28 F. Supp. 279 (S.D.N.Y. 1939) ; The
Claveresk, 264 F. 276 (2d Cir. 1920) ; United States ex. rel Von Heymann
v. Watkins, 159 F.2d 650 (2d Cir. 1947); Earn Line S.S. Co. v. Sutherland
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In United States v. Belmont"' and United States v. Pink, 5 the U.S.
Supreme Court held that confiscatory decrees issued by the Russian
government were valid to pass title to property which was in the
United States. These decisions were rested on the effect of recognition
of the Russian government by the Executive Department of the United
States government and a federal policy taking precedence over the public
policy of New York. The "act of state" doctrine was not relied on strong-
ly, it being conceded that the doctrine does not generally apply to extra-
territorial confiscations.8 6 Some weakening of the "act of state" doctrine
is evident in the words of the Court in the Belmont case when it said:

What another country has done in the way of taking over prop-
erty of its nationals, and especially of its corporations, is not a
matter for judicial consideration here.8 7

and went on to say, "... it will be time enough to consider the rights
of our nationals when, if ever, by proper judicial proceedings, it shall
be made to appear that they are so affected as to entitle them to judi-
cial relief."'8 8

In a concurring opinion in the Belmont case, Justice Stonc seemed to
foreclose any doubt as to the applicability of the "act of state" doc-
trine, however, by stating:

If the subject of the transfer were a chattel belonging to an
American, but located in Russia, we may assume that the valid-
ity of the seizure would be recognized here."5

An action was brought, in Holzer v. Deutsche Reichsbahn-Gesell-
schaft,90 by a German national against a German corporation on a con-
tract of employment that had been breached by the discharge of the
plaintiff solely because he was Jewish. The defendant's contention was
that the German government had passed laws requiring persons of non-
Aryan descent to be retired. The court held that the law of the state
where the contract was made and was to be performed governs and

S.S. Co., 254 F. 126 (2nd Cir. 1918); Bernstein v. Van Heyghen Freres
Societe Anonyme, 163 F.2d 246 (2d Cir. 1947), cert. den. 33 2 U.S. 772
68 S. Ct. 88, 92 L.Ed. 357 (1947).

84. 301 U.S. 324,57 S.Ct. 758, 81 L.Ed. 1134 (1937).
85. 315 U.S. 203, 62 S.Ct. 552, 86 L.Ed. 796 (1942).
86. Matter of S.A. Compagne Belgc-Lithuanainenne D'Electricite. Court of

Brussels, 1st Chamber, June 25, 1947, 77 JOURNAL DU DROIT 865 (1950);
German Assets in Switzerland (I.G. Farben) Case. District Court of Zurich,
Switzerland, August 26, 1949, 45 Schweizerische Juristen-Zeitung 341 (1949),
[1949] Ann. Dig. 84 (No. 31); Petrogradsky Mejdunarodny Kommerchesky
Bank v. National City Bank. 253 N.Y. 23. 170 N.E. 479 (1930) ; Vladika-
vkazsky Ry. Co. v. New York Trust Co., 263 N.Y. 369. 189 N.E. 456 (1934).

87. 301 U.S. at 332, 57 S.Ct. at 761, 81 L.Ed. at 1140.
88. Ibid.
89. Id. at 333, 57 S.Ct. at 762. 81 L.Ed. at 1141.
90. 277 N.Y. 474, 14 N.E.2d 798 (1938).

[Vol. 13



"ACT OF STATE" v. INTERNATIONAL LAW

that our courts are not competent to review such a state's actions. Again,
the suit involved a citizen of the acting state with no principle of in-
ternational law being applicable. Even though the court did cite the
familiar cases upholding the "act of state" doctrine, it could have decided

the case solely on the conflict of laws principle"1 that the law of the
place of execution and performance of a contract governs the complete
contract.

The year 1940, saw another case arise in which a new twist was given
to the "act of state" doctrine. Banco de Espana v. Federal Reserve Bank

of New York92 concerned the confiscation of silver from a Spanish bank
by a secret decree of a former Spanish government. The silver was sold

to the United States government. After the Franco regime came into
power, the bank sued the United States to recover the silver. The

Franco government asked the court to review the legality of the act of
confiscation under Spanish law, it being asserted that the confiscation
was illegal. Recovery was denied upon a basis analogous to the "act of
state" doctrine. But, the court pointed out that:

Persons who dealt with the former Spanish government are
entitled to rely upon the finality and legality of thai govern-
ment's acts, at least so far as concerns inquiry by the courts of
this country ...the acts of the foreign sovereign are deemed
"valid when entered into" irrespective of their status under
foreign law. 93

The aspect of international trade then entered the purview of the "act
of state" doctrine. Using the same line of reasoning as found in the
Banco de Espana case, Justice Stone said, in Guaranty Trust Company

v. United States94:

The very purpose of the recognition by our government (of a
a de facto or a de jure government of a foreign nation) is that
our nationals may be conclusively advised with what govern-
ment they may safely carry on business transactions with and
who its representatives are. 95

This aspect of the "act of state" doctrine holds, if a government is rec-

ognized as de facto or de jure, the acts of that government and the valid-

ity of a transaction with it may be accepted as valid by an interna-
tional trader so long as the transaction pertains to property located
within the jurisdiction of the sovereign. Of course that theory follows
the authority and actually gives the "act of state" doctrine some basis

91. GOODRICH, CONFLICT OF LAWS 342 (3rd ed. 1949).
92. 114F.2d438 (2d Cir. 1940).
93. Id. at 444.
94. 304 U.S. 126. 58 S.Ct. 785. 82 L.Ed. 1224 (1938).
95. Id. at 140, 58 S.Ct. at 792, 82 L.Ed. at 1232.
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for support in addition to sovereignty and judicial deference to the
Executive. It is questionable, however, because the theory does noth-
ing to limit confiscation, but provides impetus for unlawful confisca-

tions through a judicial determination that such an act should not be
questioned if title to the property is the subject of litigation in another
nation. One commentator suggests that a rejection of the "act of state"

doctrine would make questions of title to confiscated goods doubtful and
dependent upon the law of the country to which the goods are ultimately

taken.96 However, as the situation now exists, all courts do not follow
the "act of state" doctrine, therefore, questions of title would be more

certain should international law govern the acts of a sovereign. An-
other argument, in line with the Banco de Espana case and the Guaranty

case, reasons that to restore confiscated goods to their former owners " . . .
would soon bring trade with some confiscating countries to a virtual
standstill."97 However, " ... it can be argued that such a policy would
bring confiscations 'to a virtual standstill,' since a country would nor-

mally not derive any benefit from confiscation if it could not market

the fruits of its confiscation."9 If the courts would apply the rules of
international law " . . . as often as questions of right depending upon it

are duly presented for their determination . . .",99 it would be most logi-
cal to assume that the incentive to confiscate would be lessened through
the knowledge that there was no market for the goods unlawfully seized.
This in turn would promote a system of nationalization devoid of acts

that "imperil the amicable relations between governments and vex the
peace of nations."'1°o

Probably the worst application of the "act of state" doctrine came in
1947, in Bernstein v. Van Heyghen Freres Societe Anonyme.10 1 The

plaintiff, a German national, was imprisoned in 1937, by "Nazi officials"
and compelled, under coercion and duress, to convey assets of his wholly-
owned German corporation to a "Nazi designee." The defendant, a
Belgian corporation, purchased a ship from this "Nazi designee" know-
ing that the plaintiff, a Jew, had been forced to convey it pursuant to
the Nazi plan to confiscate all property of so-called non-Aryans. The

vessel was sunk during World War II with the insurance proceeds
being paid to the defendant's agent who did business in New York.

96. Comment, 57 YALE L. J. 108 (1947).
97. Seidl-Hohenvelden, Extraterritorial Effects of Confiscations and Expropria-

tions, 49 MrcH. L. REv. 851, 860 (1951).
98. Comment, 58 MicH. L. REv. 100, 118 (1959).
99. The Paquete Habana, 175 U.S. 677, 700, 20 S.Ct. 290 . ......... 44 L.Ed. 320.

329 (1900).
100. Oetjen v. Central Leather Co., 246 U.S. 297, 304, 38 S.Ct. 309 . ........ 62

L.Ed. 726, 732 (1918).
101. 163 F.2d 246 (2nd Cir. 1947), cert. den., 332 U.S. 772, 68 S.Ct. 88, 92

L.Ed 357 (1947).
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The plaintiff, then a naturalized American citizen, attached the in-
surance proceeds and sued in conversion. The United States Circuit
Court of Appeals held that " . . . a court of the forum will not under-
take to pass upon the validity under the municipal law of another state
of the acts of officials of that state, purporting to act as such. '"102 But,
here the court stressed the fact that:

[T]he only relevant consideration is how far our Executive
has indicated any positive intent to relax the doctrine that our
courts shall not entertain actions of the kind at bar; some
positive evidence of such an intent being necessary.10 3

Even though the case involved a litigant who was a citizen of the act-
ing state at the time the acts were committed, the acts did " . .. violate
some fundamental principle of justice, some prevalent conception of good
morals, some deep-rooted tradition of the common weal,"''i in that the
execution of the "Nazi" plan was predicated solely on the basis of per-
secution with no purpose in view other than to punish the plaintiff for
his membership in a particular ethnological group.

The court in the Bernstein case said that so long as the Executive
Department did not evidence a positive intent to allow the courts to
decide such cases on thier merits, the courts must defer and act only
as a rubber-stamp for the acts of any foreign government. Certainly
the case could not be based on the considerations of the Oetjen and
Ricaud cases, for the Nazi government no longer existed. Relations
with it could not be "imperiled or vexed."

Subsequent to the first Bernstein case, the acting legal adviser of the
State Department pronounced the policy of the Executive to be in op-
position to any recognition of Nazi "acts of state"'' and following this
expression of policy, the court, by per curiam, struck out " . . . all re-
straints based on the inability of the court to pass on acts of officials in
Germany during the period in question."'0 6 Even though the plaintiff
was a citizen of the acting state at the time of the perpetration of the
acts complained of, the court expressed the opinion that once the policy
of the Executive is shown to clearly oppose the recognition of such acts,
it would pass upon state acts directed toward the State's own citizens,0 7

102. Id. at 249.
103. Id. at 251.
104. Loucks v. Standard Oil Co. of New York, 224 N.Y. 99, 120 N.E. 198,

202 (1918.).
105. Letter of Jack B. Tate, Acting Legal Adviser, Dep't of State, April 13,

1949, 20 DEP'T STATE BULL. 592 (1949).
106. Bernstein v. N.V. Nederlandsche-Amerikaansche Stoomvaart-Maatschappij,

210 F.2d 375, 376 (2nd Cir. 1954).
107. The court in the first Bernstein case (163 F.2d 246) held that it could not

review the acts of the Nazi government. Subsequently, after the Executive
had spoken, in a second Bernstein decision (210 F.2d 376), the court held
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thereby extending judicial power of a forum court even further than
that called for by international law. International law requires an
examination of acts of state directed toward aliens'08 whereas the Bern-
stein decision would extend the examination into the field of examin-
ing the relations between a state and one of its nationals.

In both state and federal courts, the "act of state" doctrine has been
adopted and applied consistently, as shown by the foregoing cases,
without regard to a proper examination of the facts of each case. In
practically every case the results could have been reached on grounds
evidencing a more reasonable legal conception. In reviewing the great
mass of authority'0 9 for the "act of state" doctrine, it is impossible to
extract from the cases a rule that definitely shows a "positive intent"
to apply the "act of state" doctrine to an action brought due to a flagrant
violation of international law."' There was no case in which the two
concepts came into direct conflict until the decision in the Sabbatino
case.1 1' Therefore, to render a decision such as that of the Sabbatino
case, a court must disregard the "act of state" doctrine as applied in the
multitudinous decisions of the preceding 166 years. Since the "act of
State" doctrine was a product of "Yankee ingenuity", it falls the lot of
the United States courts to now decide if the doctrine has outlived the
purpose which it never really had.

CONCLUSION

The two basic reasons for the "act of state" doctrine as it is applied by

that it would review the acts of the Nazi state. Therefore, it would have
been necessary in the former Bernstein decision, should the basis of the de-
cision (opposition by the Executive to recognition of Nazi acts of state) of
the latter Bernstein case been present, for the court to have reviewed the
acts of the German government in relation to then German nationals. See
note 63, supra.

108. See text accompanying note 13, supra.
109. In addition to the American cases cited in this article, see the following

for foreign applications of the "act of state" doctrine: A. M. Luther v.
James Sagor and Co. [1921] 3 K.B. 532; In re Franscke and Rasch, [1918]
1 Ch. 470; Princess Paley Olga v. Weisz, [1929] 1 K.B. 718; In re Claim by
Helbert Wagg and Co., Ltd., [1956] 1 Ch. 323. See also, Pasos v. Pan Ameri-
can Airways, Inc., 229 F. 2d 271 (2d Cir. 1956).

110. See Mann, Sancrosanctity of Foreign Acts of State, 59 L.Q. REV. 42 (1943);
Zander, The Act of State Doctrine, 53 AM. J. INT'L L. 826 (1959); Lipper,
Acts of State and The Conflicts of Laws, 35 N.Y.U.L. REV. 234 (1960);
Foreign Seizure of Investments: Remedies and Protection, 12 STANFORD L.
REV. 606 (1960); Comment, 57 YALE L.J. 108 (1947).

111. Banco Nacional de Cuba v. Sabbatino, 193 F. Supp. 375 (S.D.N.Y. 1961).
See page 371, supra. However, the Sabbatino case could just have easily
been decided under the "act of state" doctrine due to the fact that the
Executive had lifted all restraints from a judicial determination of title to
the money. See 42 DEP'T STATE BULL. 153 (1960); 43 id. 141 (1960); 43
id. 171 (1960). It is fortunate the court did not see fit to do so.
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American courts are a recognition of the sovereignty of every nation, i x2

and a judicial deference to the State Department in matters involving
foreign policy. 113 Under established principles of sovereignty, "the au-
thority of a nation, within its own territory, is absolute and exclusive." 114

Proceeding on the basis of this concept of sovereignty, the courts have
consistently used the "act of state" doctrine in order not to "imperil the
amicable relations between governments and vex the peace of nations."
Consequently, the judiciary has deferred to the Executive Department in
the field of foreign policy in an attempt not" . . . to disturb the equili-
brium in our foreign relations which the political departments of our
national government has diligently endeavored to establish." 115 Thus,
as the Bernstein cases"I 6 aptly illustrate, the courts, while conceding
that they have jurisidiction in such cases, have limited themselves by
the "act of state" doctrine so that they must rely on a determination
by the Executive Department as to whether or not a particular case
may be decided upon its merits. 117

This result is inevitable so long as one thinks of sovereignty solely in
terms of power. The question, then, is whether this concept of sovereignty
has not become anachronistic in the modern world. The concept of
"power" sovereignty was first recognized by Jean Bodin"' s in the theory
that somewhere in every state there exists a power called sovereignty

112. "No principle of general law is more universally acknowledged, than the
perfect equality of nations. It results from this equality, that no one can
rightfully impose a rule on another." The Antelope, 23 U.S. (10 Wheat.)
66, 122, 6 L.Ed. 268, 282 (1825). See also cases cited in note 44, swpra.

113. ". . . the Doctrine seems to be one of judicial invention designed to give the
executive branch of governments maximum flexibility in foreign affairs by
precluding the possibility of international friction or disharmony as a result
of judicial edict." Lipper, Acts of State and The Conflicts of Laws, 35
N.Y.U.*L. Rav. 234, 237 (1960). ". . . the very nature of executive decisions
as to foreign policy is political, not judicial. Such decisions are wholly con-
fided by our Constitution to the political departments of our government,
Executive and Legislative. They are delicate, complex and involve large
elements of prophecy. They are and should be undertaken only by those
directly responsible to the people whose welfare they advance or imperil.
They are decisions of a kind for which the Judiciary has neither aptitude,
facilities or responsibility and which has long been held to belong in the
domain of political power not subject to judicial intrusion or inquiry. C & S
Air Lines v. Waterman Corp., 333 U.S. 103, 111, 68 S.Ct. 431, 436, 92
LEd. 568, 576 (1947).

114. Church v. Hubbart, 6 U.S. (2 Cranch) 187, 234, 2 L.Ed. 249, 264 (1804).
"All exceptions ... to the full and complete power of a nation within its own
territories, must be traced up to the consent of the nation itself." The Ex-
change, 11 U.S. (7 Cranch) 116, 136, 3 L.Ed. 287, 293 (1812).

115. U.S. v. Pink, 315 U.S. 203, 233, 62 S.Ct. 552, 567, 86 L.Ed. 796, 819
(1942).

116. See p. 390 and notes 103 and 113, supra.
117. See note 82, supra, for the explanation of the Ricaud case that in applying

the "act of state" doctrine, the court is "trying the case on its merits."
118. BODIN, DE REPUSLICA (1576).
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which is the sole source of laws but which is not itself bound by them.
But, today, the concept " .. . has been turned by some into a device of
international anarchy, arbitrariness and world disorder rather than re-
lated to the maintenance of internal order."' n9

Today the use of power in terms of force has become too dangerous
to allow sovereignty to remain on the theoretical basis of power alone.
And when the use of force becomes dangerous, the only alternative is
law. Thus, if one considers that the "act of state" doctrine is not only
an obstacle to the development of international law, but in fact the very
antithesis of international law, the choice becomes one between the power
concept of sovereignty and the development of international law. The
great difficulty is that the sovereign system of law has always been based
on this power, with no sovereign acknowledging a political superior. Power
was and is the basic consideration, with never a concept of duty being
recognized. So long as the international community was composed of
some small number of great nations, the power concept of course was
foremost. But today there seems to be the need for duty as well as power.
In a world composed of one or two great powers with empires girdling
the globe, each is necessarily all-powerful within its empire and the
basis of political equality seems more fitting. But, in a world filled
with the many nations of today, theoretically, but not in fact, polit-
ically equal, there is the need for a common authority. The power
of a government should be governed by uniform principles applicable
to every nation. And these uniform principles, as evidenced by inter-
national law, would create the duty never before imposed upon a
sovereign.

The United States government has recognized this duty in a sovereign
as shown by its pronouncement of the requirement that there be adequate
compensation to the owner of property should a nation exercise its pow-
er of eminent domain.12 Because of this there now remains little reason
for the courts to look to the Executive before deciding a case upon its
merits. If a sovereign is found to have exercised its right, but not to have
fulfilled its duty arising from the exercise of the right, then its act is
unlawful. If the concepts of international law are applied uniformly
to the acts of each nation, there will arise in every sovereign the aware-
ness that an exercise of power will not be upheld internationally unless
its duty is performed also. Therefore, as the concept is developed under
international law, the question becomes less and less a question of political
expediency, as evidenced by the "act of state" doctrine, and more a ques-
tion of powers and duties under law as evidenced by the international law
theory. In this manner, both the questions of sovereignty and judicial
119. World Justice Through Law; A Symposium, 56 Nw. U.L. REv. 9 (1961).
120. See notes 18 and 35, supra.
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deference to the Executive are resolved very simply through the use of
international law and the "act of state" doctrine becomes unnecessary.

The "unchecked power" concept of sovereignty should, therefore, be
limited by the rules of law applicable to all nations in their dealings with
aliens. If the concept remains only on the basis of "power", there is no
limit to the actions of a sovereign short of a use of corresponding "power"
in another sovereign. The courts should be free to do justice under law
thereby removing the necessity for a dependence upon competing power
concepts which inevitably end in war. Through the application of in-
ternational law and by rejecting the "act of state" doctrine, the courts of
the United States can contribute to the rule of law in international re-
lations. Until this is done, American courts will continue to sanction the
violation of international laws by recognizing the power, but not the duty
of sovereigns, by their "... accustomed genuflections to the act of state

doctrine."


