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By FREDRIC T. Suss*

The American economic system and its political philosophy are based
on the concept of a free competitive society. Monopoly and the concen-
tration of economic power in a few are anathemas. They can lead only
to corruption of political freedom and the destruction of all that America
represents.

In this setting, the preservation of small business1 becomes a critical
concern. Aid and assistance to the small business community is not a
political gesture but an absolute necessity. As Congress stated in section

2 of the Small Business Act:'

The essence of the American economic system of private en-
terprise is free competition. Only through full and free com-
petition can free markets, free entry into business, and opportuni-
ties for the expression and growth of personal initiative and in-
dividual judgment be assured. The preservation and expansion
of such competition is basic not only to the economic well-being
but to the security of this Nation. Such security and well-being
cannot be realized unless the actual and potential capacity of
small business is encouraged and developed. It is the declared
policy of the Congress that the Government should aid, counsel,
assist, and protect, insofar as is possible, the interests of srnall-
business concerns in order to preserve free competitive enterprise,
to insure that a fair proportion of the total purchases and con-
tracts or subcontracts for property and services for the Govern-
ment (including but not limited to contacts or subcontracts for
maintenance, repair, and construction) be placed with small-
business enterprises, to insure that a fair proportion of the total
sales of Government property be made to such enterprises, and
to maintain and strengthen the overall economy of the Nation.

One of the principal methods by which the Federal Government ef-
fectuates this policy is by seeking to direct an equitable portion of the

*General Counsel, Small Business Administration. A.B., Holy Cross College;
LL.B., Northeastern University-_. Mcmeber of U.S. Supreme Court. 1.S.
Court of Military Appeals and Massachusetts Bars.
1. A small business concern is defined in Section 3 of the Small Business Act

(72 Stat. 384; 15 U.S.C. 631) as "one which is independently owned and
operated and which is not dominant in its field of operation." This section
also directs the Small Business Administration to establish further criteria.
The detailed criteria are codified in 13 CFR § 121 (Supp. 1961). Except for
specific industries, for Government procurement purposes, a small business
firm is one which employs 500 or fewer employees or which if it employs
between 500 and 1,000 employees, it obtains a small business certificate from
the Small Business Administration. [13 CFR § 121.3-8 (Supp. 1961) ].

2. 72 Stat. 384 (1958) ; 15 U.S.C. 631 (1958).
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SMALL BUSINESS

Government's procurements (i.e., purchases of supplies, services, etc.)
to small business concerns. The reason for this program becomes obvious
when one considers that the Government spent within the United States
more than 25.7 billion dollars during the 1960 fiscal year for supplies,
services and construction. This represents approximately 5 percent of
the gross national product.' Even more important is the fact that the
Government's 1960 fiscal year expenditure for research and develop-
ment was in excess of 8.1 billion dollars. This was almost twice as much
as the investment private enterprise and non-profit organizations made
in the same area.4 Surely, if there ever was a way to foster the growth
of the small businessman with a minimum cost to the taxpayer, it is by
permitting him to participate in this tremendous procurement program.

Prior to 1961, the 'Government's small business procurement assist-
ance was essentially an outgrowth and extension of programs created to
meet the exigencies of World War II and the Korean Conflict. That
these programs were not successful in accomplishing the Congressional
policy is evidenced by the radical decline since 1954 of the small busi-
ness share of Government procurement.6 While the Government changed
and expanded its small business financial assistance programs in 1955,
1956, 1957, 1958, 1960 and 1961, to meet changed conditions or new
needs,7 it was not until 1961 that Congress and the Executive Branch
took effective remedial action to reverse the decline in the small busi-
ness share of Government procurement despite the repeated admonitions
of the Small Business Committees of the Senate and the House of Rep-
resentatives that such action was necessary. s

3. U. S. BUREAU OF CENSUS, DEP'T. OF CON.M., STATISTICAL ABSTrACT OF THE
UNITED STATES CODE 301 (1961).

4. STATISTICAL ABSTRACT, Op. cit. supra note 3, at 534.
5. For a history of the development of Government small busine's assi';tance

programs see Barnes What Government Efforts Are Being Made to A'ssist
Small Business, 24 LAW & CONTEMP. PROB. 3 (1959).

6. See infra, pp. 35B-60.
7. P.L. 84-268, Ch. 628, 69 Stat. 547 (1955) ; P.L. 84-402, Ch. 29. 70 Stat. 10

(1956); P.L. 85-4, 71 Stat. 4 (1957); P.L. 85-120, 71 Stat. 341 (1957);
P.L. 85-335, 72 Stat. 27 (1958); P.L. 85-699, 72 Stat. 689 (1958); P.L.
86-502, 74 Stat. 196 (1960) ; P.L. 87-341, 75 Stat. 752 (1961).

8. In 1958 the passage of H.R. 7963 as P.L. 85-536 (72 Stat. 384) and S.
3224 as P.L. 85-800 (72 Stat. 966) improved the position of small business
in Government procurement to some extent. The former statie, the Small
Business Act of 1958, definitively established that the Congressional policy of
aid, counsel, assistance and protection of small business was applicable in ali
types of Government contracts. In addition, the basis for creating small busi-
ness set-asides was extended to insuring that small business received a fair
proportion of total Government purchases and sales. The latter statute,
amending the Federal Property and Administrative Services Act, 41 U.S.C.
251-260. while designed to improve opportunities for small business was, for
the most part, general procurement legislation not relating to small businesss
concerns specifically. However, these statutes did not ovescome the rapid
decline in small business participation.
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MERCER LAW REVIEW

BACKGROUND

In order to appreciate the present inadequacy of the prior programs
and the concern of the Congress, it is necessary only to review the pro-
curement statistics of the major purchasing agencies of the Govern-
ment. These statistics reveal a continuing erosion in the small business

share of procurement spending.
The Subcommittee on Small Business of the Committee on Banking

and Currency of the United States Senate reported that since Fiscal
Year (FY) 19549 the Department of Defense has spent approximately

93% of the Government's total procurement outlay. Therefore, an analy-
sis of the Department of Defense records will account for all but a small
segment of Government procurement expenditures.

In Fiscal Year 1954, the Department of Defense's procurement ex-
penditures totaled over 13 billion dollars.10 By Fiscal Year 1961, this
amount nearly doubled. However, the small business share has with one
minor exception., been continuously declining. In Fiscal Year 1954, small

business firms received 25.3% of the total Department of Defense ex-

penditures. In the following years, the small business share was as fol-
lows: FY 1955, 21.5%; FY 1956, 19.6%; FY 1957, 19.8%; FY 1958.
17.1%; FY 1959, 16.6%; FY 1960, 16.1%. During the past Fiscal Year,
it declined to 15.9%, an all time low.

By way of comparison, it is interesting to note that in Fiscal Year 1960,
100 companies received 73.4 percent of the military procurement ex-

penditures. Of these 100 companies, 20 received 49 percent of the total

defense expenditures.
The decline in the small business share also extended to research and

development work and to subcontracting. In FY 1956, the Department
of Defense spent approximately 2.5 billion dollars for research and
development, with small business receiving 5.7%. In FY 1961, the ex-

penditures by the Department of Defense for research and development
increased to more than 5.5 billion dollars with the small business share
dropping to 2.9%. In the area of subcontracting, the reports submitted

by Department of Defense prime contractors indicate that in FY 1957,
small business received 38.2% of subcontract payments while in FY 1960
this amount dropped to 37.1%.

These declines are not directly attributable to any designed or con-
scious effort to circumvent the use of small business concerns. They evolve
primarily from a change in the nature of Government purchases as well

9. Hearings on S. 836 Before a Subcommittee of the Senate Committee on
Banking and Currency, 87th Cong., 1st Sess. 90 (1961).

10. Statistical data reported hereafter, unless otherwise noted, are contained in
The Report of the Secretary of Defense on Military Prime Contract Awards
and Subcontract Payments.
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SMALL BUSINESS

as a shift from advertised procurements-in which all firms can compete

-to negotiated procurements-in which the purchasing agency does busi-

ness only with the concern or concerns it chooses.
The procuring agencies explain the increase in the use of negotiated

procurements as being related to the increased purchases of Major Hard

Goods 1 which include the high priced, big and incomprehensibly com-

plicated and sophisticated items. They point to the fact that in Fiscal
Year 1956, the Department of Defense procurement expenditures for

work performed in the United States, were allocated among the follow-

ing categories: Major Hard Goods-57.0%; Services-13.1% ; and All
Other-29.9%. In Fiscal Year 1961, the expenditures shifted to: Major

Hard Goods-72.3%; Services-4.7%; All Other-23%.
Major Hard Goods, the procuring agencies contend, require the use

of the "weapons system" of procurement-a method whereby a single
contractor is vested with the responsibility of developing and producing
the end item including purchasing all needed components-rather than
having the Government procure the components from various sources

and then either assembling the end item in a Government facility or ar-
ranging for a private prime contractor to assemble the components into

a finished item. As the prime contractor has responsibility for achieving
the end product, it is 'given a large measure of independence over the

selection of its subcontractors and suppliers. In the opinion of many'
small concerns and the Congressional Small Business Committees, this
power has been exercised to the detriment of small business."

The weapons system also requires prime contractors to have the fi-

nancial and technical capabilities of undertaking the manufacture of or
supervising the manufacture of the entire project. This, it is contended,

means that the selection of a contractor with these capabilities frequent-

11. For reporting purposes, the following items have been categorized as Major
Hard Goods; Aircrafts; Missile Systems, Ships, Tanks-Automotive; Weapons;
Ammunition; Electronic and Communications Equipment. The category "All
Other" includes Subsistence; Textiles, Clothing and Equipage; Fuels and
Lubricants; Construction; Procurements Less than $10,000; Miscellaneous
Hard Goods (i.e., military building supplies; transportation equipment; medi-
cal and dental supplies and equipment; photographic equipment and sup-
plies; materials handling equipment; all other supplies and equipment). Id.
at 20, 22.

12. In reviewing the effect of the weapons system concept on small business and
the power vested in the prime contractor, the House Small Business Com-
mittee found that:
"Since the advent of the weapons system concept the role of small manu-
facturers has gradually become insignificant.
"The policy of allowing the major prime companies practically unrestricted
freedom in the expenditure of the defense dollar is largely responsible for
this situation.
"Under this system the major companies contest all the subcontracting and
the small manufacturer is at their mercy." H. R. REP. No. 2718, 85th Cong.,
2d Sess. 151 (1959).
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MERCER LAW REVIEW[

ly cannot be achieved through advertised procedures. Therefore, the only
way to make a proper source selection is by negotiation with one or more

selected concerns.
Because small business concerns are less likely to have the financial

capacity, plant facilities, large production crews and large research and
engineering staffs, which devote their attention and efforts to the tech-
nological developments of this fast moving space age, it is not surpris-
ing that the source selection of contractors for Major Hard Goods fre-
quently is restricted to a relatively few large firms. This exclusion of

small business concerns results in a contraction of the potential area in
which small business can compete.

As the area in which small business can compete-commonly termed

the small business potential-receives a smaller share of the procure-
ment dollar, small concerns must receive a larger share of the potential
in order to maintain that share of the entire "pie". Yet since there is a
limit to the portion of the small business potential which small firms can
capture, they have received less and less of the entire "pie".

Without attempting to either agree or disagree with these explana-
tions of the procuring agencies, and even assuming, arguendo, that the
weapons system and negotiated procurements may be necessary procure-
ment tools, it is clear that they operate to the detriment of the small busi-
ness segment of our economy. As stated by the Select Committee on Small
Business of the House of Representatives in 1954:

The effect of this preference for the negotiated method of
purchasing on the Nation's small business, the Committee is con-
vinced, has reduced the volume of possible contracting with
these enterprises . . . . It has become virtually axiomatic that,
in general, small firms receive the fullest and most equitable
opportunity to participate in Government procurement under
formal advertising procedures."3

This conclusion is supported by the record of the Department of De-
fense. InFiscal Year 1961, when 88% of total DOD procurement spend-
ings in the United States were obligated through negotiation, small busi-
ness received slightly more than 2.5 billion dollars or approximately
13% of these negotiated procurements. However, for this same period
in the Department of Defense advertised procurements, small business

firms received approximately 36% of these contracts. These statistics
become even more revealing when the awards to small business from set-
aside procurements 14 are subtracted from the negotiated table and added

13. H. R. REP. No. 2683, 83rd Cong., 2d Sess. 18 (1954).
14. Small business set-aside procurement is one which is completely or partially

limited to award to small business concerns. It may be so limited by the
procuring agency whenever a contract is deemed negotiated. In addition,
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to the advertised table. As will be hereinafter indicated, the procuring
agencies have been considering set-aside procurements as negotiated,
whereas the Comptroller General, during 1961, declared them to be a
form of advertised procurements. For this reason the above statistics, when
corrected to reflect the true nature of set-aside procurements, will show
an even smaller percentage of negotiated procurements and a larger per-
centage of advertised procurements being awarded to small concerns.

It was toward these problems that the Executive Branch and Con-
gress directed their attention during 1961.

EXEcUTIvE ACTION

Shortly after taking office, the President indicated to the Department
of Defense that an inquiry should be conducted into the reasons for the
decline of the small business share of Government procurement and that
the necessary steps be taken to correct this condition.1 5 In addition, in
his March 15, 1961, news conference, the President stated that every ef-
fort would be made to increase the small business share of defense pro-
curement by at least 10% over that received in Fiscal Year 1960.6

As a further step, the President, on May 3, 1961, created a White

House Committee on Small Business which, in addition to monitoring
the progress being made in the 10% increase for small business, was di-
rected to:

(G) enerate new ideas, new approach to overcome obstacles
that may impede small business growth, to devise means for as-
suring small business a larger share of Government contracts
and subcontracts, and to enlist the support and ingenuity of
small firms in essehtial research and development work. 7

As a result of the Presidential directive, the Department of Defense
caused the three military services to examine their procurement prac-
tices in order (1) to limit "sole source" procurements, (2) to increase
competitive opportunities for small business concerns in subcontracting

and (3) to establish close cooperation with the Small Business Admini-
stration. The initial objective of these inquiries was to ascertain how they

statutory authority to make small business set-asides is contained in Section
15 of the Small Business Act whenever the procuring agency and the Small
Business Administration jointly make one of the determinations described in
that section. For detailed explanation of the procedures for making small
business set-asides, see Section 1-706 of the Armed Services Procurement
Regulation [32 CFR § 1.706 (1961)] and Section 15, Part 127 of the Rules
and Regulations of the Small Business Administration [13 CFR § 127.15
(1959)].

15. S. REP. No. 355, 87th, Cong., 1st Sess. 1 (1961).
16. N. Y. Times, March 16, 1961, p. 20, col. 2.
17. Press Release, Office of the White House Press Secretary, May 2, 1961.
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MERCER LAW REVIEW

could achieve the President's goal of a 10% increase in the amount of
Department of Defense procurement spending going to small business.,

To comply with this directive, the Department of Defense also de-
veloped a two-fold small business program designed (1) to give greater
attention to awarding more prime contracts to small firms for goods and
services other than major weapons (i.e., to broaden the base of procure-
ments available to small business concerns) and (2) to cause the prime
weapons systems contractors to pursue a vigorous program of subcon-
tracting with small business firms.' 9

Each of the military services, recognizing that the realization of any
procurement program is dependent upon the actions of the procuring
activities responsible for the award of individual contracts,"0 internally
implemented this revitalized small business program. 21 For example, the
Department of the Army required each of the Technical Services to
examine its procurement programs "with a view toward increased par-
ticipation by small business." All commands having procurement re-
sponsibilities were directed to:

(a) eliminate sole source procurements to the maximum ex-
tent possible in order to enable greater small business participa-
tion.

(b) find greater opportunities or procurement set-asides for
small business....

(c) encourage close working relationships at all levels with
representatives of the Small Business Administration.

(d) where applicable, give high priority to finding new
methods of 'breaking out' component parts of major weapons
systems, thus enabling greater participation by small business
concerns in defense procurement.

(e) encourage major prime contractors to make greater ef-
forts toward eliminating sole source subcontracting and to in-
crease the competitive opportunities for such work among small
business .... 22

Subsequently, the Secretary of Defense announced an eight point

18. Hearings on The Role of Small Business in Government Procurement-1961
Before Senate Small Business Committee, 87th Cong., 1st Sess. 5-6 (1961).

19. Id. at 3.
20. In discussing the mnethods of achieving a successful small business contracting

program, the House Committee on Small Business commented that:
"The future of small business in Government procurement today seems to
rest with the whims and wishes of the contracting officers .... It is at this
level that the greatest effort must be made to retain the small business com-
munity in our defense effort." H. R. RF'. No. 2718, 85th Ckmg., 2d Sess.
79 (1959).

21. For a discussion of the action of the military departments, see S. REP'. No.
355, 87th Cong., 1st Sess. 4-7 (1961).

22. Hearing on The Role of Small Business in Government Procurement-1961
Before Senate Small Business Committee, 87th Cong., 1st Sess. 102-06 (1961).
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program designed to stimulate competition in defense procurement. Un-
derlying this program is the objective of utilizing the full potential of
the national industrial capacity in military procurements. By averting
the causes of non-competitive contracts, all capable contractors, especial-
ly the small business concerns, are afforded a greater opportunity to con-
tribute to the procurement programs. In substance, the following measures
will be taken:

(1) advanced planning for the procurement of supplies
so that they can be competitively procured when needed;

(2) more stringent review of non-competitive contracts;
(3) separating from system procurements items which could

be procured competitively;
(4) publicizing virtually all procurements over $10,000- in-

creasing competition;
(5) limiting non-competitive initial productions so that large

quantities will be available on a competitive basis;
(6) isolating the causes of non-competitive procurements

through a more detailed reporting of procurement statistics so
that they may be corrected;

(7) placing the procurement of spare parts on a competi-
tive basis;

(8) increasing competition in subcontracting.23

As a result of this program within the Executive Department a not-
able change in small business participation took place in the period from
July through November 1961-the first five months of Fiscal Year 1962.
Small business received over 200 million dollars more in prime con-
tracts than it did for the same period in the preceding year. This in-
crease represents a rise from 15.9% of total expenditures to 16.3%. 24

In addition to making a greater portion of Government procurement
available to small business firms through subcontracting, the Secretary
of Defense and the military departments, each indicated that greater
emphasis would be placed upon the procurement procedure which au-
thorizes that certain contracts or portions thereof be "set-aside" for ex-
clusive award to small business concerns.2" Although the set-aside pro-

23. 10 MISSILES AND ROCKETS No. 5, p. 17 (Jan. 29, 1962).
24. DEPARTMENT OF DEFENSE, DOD PRIME CONTRACT STATISTICS (July-Nov.

1961).
25. The set-aside program is described in note 15, supra. The Secretary of De-

fense in his report to the President regarding the procedures to be taken to
increase small business participation in procurement states that he had directed
the military services:
"To find greater opportunities for procurement set-asides for small business,
as permitted by law." Hearings on The Role of Small Business in Govern-
ment Procurement-1961 Before Senate Small Business Committee, 87th
Cong., 1st Sess. 107 (1961).
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gram is of long standing,"6 it is anticipated that it will receive new im-

petus as a result of a 1961 interpretation of the nature of set-aside pro-

curements.
Prior to 1961, it was generally considered that set-aside procure-

ments were a form of negotiation. Thus, section 1-708.8 of the Armed

Services Procurement Regulation provided that:

Contracts for total or partial set-aside entered into by con-
ventional negotiation . . . or by 'Small Business Restrictive Ad-
vertising' . . . are negotiated procurements.... 27

Because of the Congress' desire to utilize formal advertising, or full

and free competition, in every possible instance, procurement laws fre-

quently expressly provide that the procurement shall be advertised or

shall permit full and free competition. 28 If small business set-asides are

a form of negotiation, they cannot be made in the absence of statutory

authority to negotiate. This obviously restricts the scope of the set-aside

program.
The Small Business Administration, since 1957, contended that this

construction of the set-aside program was erroneous-rather, that it was

a form of advertising with the eligible bidders limited to small firms. This

is a concept previously recognized in connection with eligibility of non-
manufacturers or regular dealers under the Walsh-Healey Act2 9 or in

certain Post Office mail delivery contracts."
This problem came to a climax when the SBA sought to set-aside con-

tracts for Capelhart Housing construction awarded pursuant to section

403 of the Housing Amendments of 1955.31 That statute, which was en-
acted after the set-aside statute, specifically required that such contracts

be awarded through advertising as contemplated in section 3 of the

Armed Services Procurement Act.12 When the military departments ques-

26. Defense Production Act Amendments of 1951, § 714 (F) (2), 65 Stat. 143.
27. 32 C.F.R. § 1-708.8 (1961).
28. A requirement for formal advertising on full and free competition has been

included in the statutes governing: the construction of vessels in U.S. ship-
yards, 44 U.S.C. 6 (1958); bonds covering officers and employees of the
Federal Government, 6 U.S.C. 14 (b) (1958); construction of Federal-Aid
Highways, 23 U.S.C. 112 (1958); disposal of surplus property, 40 U.S.C.
484 (1958); sale of war or veterans housing, 42 U.S.C. 1589 (d) (1958);
disposal of material on public lands. 30 U.S.C. 602 (1958).

29. 49 Stat. 2036 (1936), 41 U.S.C. 35 (1958).
30. The Postal Service Act of 1960, § 6420, ch. 101, 74 Stat. 701 provides that

a contract for the delivery of mail in a star route may only be awarded to a
bidder who is a "legal resident of the county in which part of the route lies
or of an adjoining county."

31. 46 U.S.C. 1594 (1958).
32. Codified a3 10 U.S.C. 2305 (1958); this prescribes the procedures to be em-

ployed in the advertising of contracts and sets forth the minimum standards
for the time of advertising; the type of specifications that must be used; tire
time, place and manner of bid opening; and the basis for award of the
contract.
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tioned their legal authority to establish a small business set-aside be-
cause of the formal advertising requirements, the question was referred
to the Comptroller General of the United States."

In determining that it would be improper to create a small business
set-aside under the Housing Amendments of 1955, the Comptroller Gen-
eral held in part:

. . . (We) are bound to recognize the fact that full free and
open competition for Government contracts has been the basic
policy of the Congress as declared in its enactments for more
than a hundred years, and we do not feel that specific statutory
exceptions to that general rule are to be construed more freely
than reasonably necessary to effectuate their apparent intent.34

An interesting aspect of this decision is that one day earlier the
Comptroller General unequivocally stated that small business set-asides
were negotiations although this conclusion was not germane to the
issue presented.

3 5

After the set-aside law was reenacted in 1958Y.1 the Comptroller Gen-
eral reversed his earlier ruling apparently predicating his decision on
the fact that the 1958 small business legislation was subsequent to the
1955 housing amendments and, therefore, superseded the latter law.3 7

While this decision permitted set-asides to apply to the Capehart
Housing Program and other programs created prior to 1958, the threat
of new legislation requiring advertising or full and free competition per-

33. In order to ascertain the propriety of payment of public funds under a con-
tract, questions regarding compliance with statutory requirements are sub-
mitted to the Comptroller General since the Comptroller General is em-
powered to review expenditures made by Executive agencies. See 31 U.S.C.
60 (1958).

34. 37 DECS. COMP. GEN. 271, 273 (1957).
35. Concluding the small business concerns could not be given preferential treat-

ment by procuring agencies in the granting of progress payments under a
contract, the opinion was stated that:
"(c) The Small Business Act itself provides . . . that . . . small business shall
receive those procurements determined by the Small Business Administration
and the procuring agency to be 'set-aside' for small business. To this extent,
and by this specific means, the Congress has authorized a disregard of the
statutes requiring formal advertising procedures." 37 DEcs. COMP. GEN. 268,
270-71 (1957).

36. Small Business Act. § 15, 72 Stat. 384 (1958).
37. Although the language of this decision in 38 DEcs. CoMP. GEN. 326 (1958)

may be construed as turning on the specific inclusion of construction contracts
in Section 2 of the Small Business Act of 1958 (P.L. 85-536), this alone would
not overcome the advertising requirements of the Housing Amendments of
1955 which was one of the bases of the former decision. Accordingly, this
decision must rest on the conclusion that the reenactment of the Small Busi-
ness Act subsequent to the Housing Amendments indicated a Congressional
policy in favor of set-asides in these procurements. While not mentioned,
Section 21 of P.L. 85-536, which provides that "all laws and parts of laws
inconsistent with this Act are hereby repealed to the extent of such in-
consistency", may have been the underlying basis of the decision.
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sisted. This problem was resolved with finality on October 10, 1961,
when the Comptroller General recognized the concept that set-asides
were a form of advertised procurement. 38

This 1961 decision arose out of the proposed disposition of quinine
sulphate acquired under the authority of the critical Material Stock
Piling Act.39 Although the requirement for making the disposal through
formal advertising was not statutory, the disposal agency had published
a notice declaring it would make the disposal by advertised proce-
dures.4" In order to change from advertising to negotiation, the dis-
posal agency would have to publish a new notice and delay the disposal
for several months.41 For this reason, the disposal agency was unwill-
ing to set-aside any portion of the quinine for exclusive award to small
business unless the set-aside could be considered as "advertised". The
problem was submitted to the Comptroller General who ruled:

Whether any particular method of contracting is to be con-
sidered as formal advertising or negotiation must be determined
on the basis of the actual terms of the procedure adopted and
not merely by the fact that it involves a small business set-aside.
We agree with the view of the Small Business Administration
... that those may be formal advertising even though bidding
is restricted to a limited class or group. 3

As a result of this decision, it can no longer be doubted that a total
small business set-aside constitutes the long preferred method of formal
advertising. Consequently, procuring agencies can no longer refuse to
establish a total small business set-aside on the ground that it violates
statutory advertising requirements.

CONGRESSIONAL ACTION

The action of the Executive agencies in accordance with the Presi-

dent's directive, although significant, relates primarily to prime con-

tracting. Essential as it is to improve this area, the benefits that can be
achieved in the prime contract field are somewhat limited. It is in sub-
contracting that the real opportunities lie for a greater number of small
concerns. But the experience of small concerns as subcontractors has
been as unsatisfactory as their experience as prime contractors. As Senator
Williams stated during hearings conducted in 1959 by a Subcommittee
of the Senate Select Committee on Small Business:

38. 41 DECS. COMP. GEN. B-146677, October 10, 1961.
39. 50 U.S.C. 98-98 (h) (1958).
40. 25 F.R. 7556 (1960).
41. For the requirement of notification of a disposal under the Act, see 50 U.S.C.

98b(c) (1958).
42. 41 DECS. COMP. GEN.-, supra note 38.
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In the past five years, as rapid technological advances have
taken place in weapons design, we have witnessed a decline of
almost one-third in the small business share of defense prime
contract dollars ....
Military procurement policy makers have said that a growing
emphasis upon missiles, rockets, and other advanced weapons
has precipitated a sharply increased reliance upon the very
largest prime contractors.
Thus it is that the small firms being squeezed out on prime con-
tracts are losing ground equally as fast at the subcontracting
level.
Our purpose, then, is to discover why small business subcontrac-
tors are not faring equitably, and to recommend how this trend
can be reversed. 3

That small concerns are capable of performing competently as sub-
contractors is well known. During hearings before the Senate Banking
and Currency Committee, Professor A. M. Woodruff, Dean of the
School of Government, Business and International Affairs, George
Washington University, testified:

Many [small] firms can handle prime contracts of modest
size and in fact many of them exist as commercial entities on
substantial contracts either from Government or from other
industries. On the other hand the much larger number of small
firms probably can participate in defense contract activity only
as sub-contractors ...
With the increasing complexity of defense requirements, a new
and important factor of size has entered the field of defense pro-
curement. Individual items of military hardware are not only
big but incomprehensibly complicated .... In other words small-
er small business must look to the sub-contract market rather
than to the prime contract market."

Congress began to actively consider ways to insure fair treatment for
small business as subcontractors during the 85th Congress. Bills, such
as S. 500, were introduced, but failed to be enacted. In the 86th Con-
gress, H.R. 11207, as passed by the Senate would have required the
establishment of a program designed to insure that small concerns par-
ticipate equitably as subcontractors and suppliers to Government prime
and subcontractors who have large prime or subcontracts. However,
because of the opposition by segments of industry and by certain elements
of the Government, the bill failed to pass.

43. Hearings on Small Business Participation in Defense Subcontracting, Before
a Subcommittee of the Senate Small Business Committee, 86th Cong., 1st
Sess. 1-2 (1959).

44. Hearings on S. 836 Before a Subcommittee of the Senate Committee op,
Banking and Currency, 87th Cong., 1st Sess. 125 (1961).
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MERCER LAW REVIEW

On February 9, 1961, shortly after the convening of the 87th Con-

gress, Senator Proxmire, for himself and Senators Sparkman and Cape-
hart, introduced S. 836. This bill was similar to H.R. 11207, but modified

to meet some of the objections to that bill. After extensive hearings, the

principles of S. 836 were enacted as Public Law 87-305." This new

law provided for the establishment of a program designed to " . . . en-

able small business firms to be considered fairly as subcontractors and

suppliers to contractors performing work or rendering services as prime

contractors or subcontractors under Govenment pocurement contracts,

....,46 The law established the board outlines of the program and di-

rected the leading procurement agencies, Department of Defense and

General Services Administration, to develop, cooperatively with the
Small Business Administration, the detailed program.

These three agencies promulgated a subcontracting program, which

provided that:

1. Every prime and subcontractor performing a contract in
excess of $500,000 would be subject to the program.

2. More stringent rules would apply than in the past to au-
thorize a contractor to supply an item which he could other-
wise procure from a small business concern.

3. SBA would be consulted before such approval would be
granted when contemplated small business participation would
be reduced.

4. SBA would assist contractors in locating small business firns
that could participate as subcontractors.

5. The use of small business subcontractors must be con-
sidered before awarding a contract.

6. Contractors subcontracting practices and procedures could
be examined and studied in order to improve small business par-
ticipation.

7. Educational programs would be conducted to provide small
business with the capability of participating in future contracts.

8. Failure to comply with the program may result in a ter-
mination of the contract.

In accordance with the provisions of P.L. 87-305'4 the Department

of Defense and the GSA have issued regulations implementing these prin-

ciples. The new regulations provide for the inclusion of a "Small Busi-

ness Subcontracting Program" clause in all contracts in excess of $500,-
000. 4

8 Pursuant to this clause a contractor will be required to establish

a small business liaison officer to supervise the small business program;

consider the potentiality of small concerns in furnishing supplies and

45. Small Business Act. Amendments of 1961, 75 Stat. 666 (1961).
46. Id.§7 (d)(1).
47. Ibid.
48. See 27 F.R. 623-627 (1962) for clause.
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services; afford small concerns an equitable opportunity to compete
for subcontracts through the establishment of reasonable requirements;
record each subcontract awarded as to those firms that were solicited,
those which bid, the prices quoted, and the firm which received the

subcontract; seek small business source to solicit in subcontracts;
cooperate in studies of subcontracting practices and procedures; in-
clude these requirements in all subcontracts in excess of $500,000
offering subcontracting opportunities.

In addition, the regulations provide that a contractor cannot self-sup-

ply an item or service if it could be procured at a lower cost and the
ultimate cost to the Government is not increased. Further, before a
contracting officer will approve a contractor's plan to self-supply the views

of the SBA are to be obtained if contemplated small business participa-
tion would be decreased. With respect to the award of any contract,
the contractor's intended use of small business concerns will be con-

sidered and treated as a favorable factor.
These regulations should produce a notable change in the amount of

Government procurement spending going to small business concerns.
While the largest portion of defense contracting will still be conducted
through the negotiated procedure. and the weapons system will still pre-

vail, the effect of P.L. 87-305, and its implementation, will require that
a conscious effort be nade by Government contractors to utilize as sub-
contractors, whenever possible, the vast potential of small business.

CONCLUSION

1961 will go on record as a significant year for small business. In that

year there was evidenced a conscious and concerted effort to seek out
and remedy the factors contributing to the decline in small business
participation in Government procurement. Through Executive and Con-
gressional action more prime and subcontracts are being made available
to competent small business firms. Through an increase in the use of

competitive procurement, "breaking out" components from major sys-
tems and stimulating small business subcontracting, a marked improve-
ment on behalf of small business was achieved in the first five months

of Fiscal Year 1962. But, more important, it is anticipated that 1961 will
be the beginning of an upswing in the role of small business in Gov-
ernment procurement.
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