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I. INTRODUCTION

The hearings of the federal administrative agencies are not subject
to the common law rules of evidence, but they are subject to judicial
review. These two facts have created for the reviewing courts the
problem of reviewing the orders of the administrative agencies with-
out the guides of the common law rules of evidence. Since these rules
are primarily procedural in that they relate to the admissibility of
evidence, rather than the weight which can be given to it, the courts
cannot reverse the administrative cases for the erroneous admission
of evidence. But the absence of rules of evidence does not mean that
the reasoning process behind the rules is abolished. Consequently, in
reviewing administrative decisions, the courts have dealt directly with
the substantive aspect of evidence in determining what probative
weight can be given to evidence inadmissible under the common
law rules.

The rule whose absence the courts have felt most strongly is the
hearsay rule.1 In dealing with hearsay in administrative hearings, the
courts have been compelled to examine the hearsay itself and de-
termine its probative value. This is not to say that the courts in re-
viewing cases of lower courts do not consider the probative value of
hearsay when the alleged error is based on its admission. But when
the common law rules prevail, the court is aided by prior determina-
tion, so to speak, that hearsay is unreliable, with guides to aid in the
determination with respect to the particular hearsay. And if the hear-
say is not admissible under an exception and has been objected to, the
court is theoretically jbound to hold its admission to be error, regard-
less of its probative value.

As the administrative process matured, it was inevitable that an
evidence rule emerge, which it did, in the form of the substantial evi-
dence rule, under which the order of the administrative agency must
be supported by substantial evidence. But the substantial evidence
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1. "More than nine-tenths of the problems of exclusionary rules coming to re-
viewing courts from the agencies involve administrative reliance on hearsay
in making findings." DAvis, ADMINISTRAKVE LAW 458 (1951).



rule is more a statement of policy than it is a rule. As a result, it did
not solve any problem in regard to the use of hearsay. But it did estab-
lish the policy framework within which the hearsay evidence is con-
sidered. That policy is one of fairness to the parties involved. Since
it is hearsay evidence which most troubled the courts in dealing with
evidence used in the administrative hearing, it is a fair conclusion
that the reasoning process which led to the development of the sub-
stantial evidence rule gives a clue to the basis of the modem hearsay
rule.

This conclusion is supported by the fact that not all administrative
hearings affect the rights of individuals in the same way, and within
the administrative process itself, there appear to be different standards
the courts apply in determining whether particular hearsay may con-
stitute substantial evidence. The spectrum of the varying degrees to
which individual rights are affected is covered by the cases of the
regulatory agencies in general, the alien cases, the workmen's compen-
sation cases, and the labor cases.

An examination of the problem of hearsay in these cases shows
that the standards the courts applied to the use of hearsay varied.
As the rights involved more closely approached private rights in the
common law sense, the courts became more concerned about the use
of hearsay. Even though the alien cases had long involved the use of
hearsay, it was not until the labor cases, resulting from the passage
of the National Labor Relations Act in 1935, that the substantial evi-
dence rules began to take on a definitive form.

While the substantial evidence rule has received wide acceptance
as the guide to the use of evidence in the administrative process, it
offers reviewing courts little help in dealing with particular evidence.
This being so, it was inevitable that precedents and guides be worked
out in regard to the use of evidence, particularly hearsay. In these
precedents, there appears to be a pattern showing the emergence of a
new form of the hearsay rule for the administrative process.

II. HEARSAY

A. THE HEARSAY RULE

Hearsay is not merely a legal concept. In general, it is nothing more
than secondhand information.2 Since most of the information anyone
receives is secondhand, the strictures against the use of hearsay in
the judicial trial seem somewhat anomalous, until one realizes what

2. Hearsay is "Report, rumor, common talk; something heard from another."
WEBSTER, NEW INTERNATIONAL DICTIONARY (1957).
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a trial is. A trial, in essence, is a reconstruction of past events for

the purpose of determining to what extent one litigant has injured

another by the violation of a legal duty. Since this determination de-

pends upon historical events which must be recepitulated for the triers
of the facts, there is always present the danger of distortion in re-
telling by reason of (1) faulty perception of the event by the person
recounting it; (2) faulty memory; and (3) lack of sincerity.3 These
dangers are inherent in the process, but they are minimized by cross-

examination. The argument against hearsay is that when the witness

does not speak from his own knowledge, these dangers are increased,

and another is added, that of language. Since language is an impre-

cise means of communication, the witness could have misunderstood,

misapprehended, or not understood at all, and he could easily be

unaware of his failure in any of these respects.

The most significant distinction in the legal meaning of hearsay

is that to be hearsay the statement must be offered to prove the truth

of the fact it relates. If the significance of the statement of declarant

does not depend upon the truth of the matter therein, it is not hear-

say. Thus, statements proved as operative facts, as in slander, or

offered to show their effect on the hearer, or used to show circum-

stantially the feelings or state of mind of the declarant are not hear-

say.4 It is this point which shows that the hearsay rule is primarily

a manifestation of the fact that the ". . . common law system of proof

is exacting in its insistence upon the most reliable sources of informa-

tion."5

While the hearsay rule in principle excluded all hearsay, this does

not mean that all hearsay is excluded. In the first place, hearsay which

is unobjected to by the adversary may come in and be used for its

probative value.6 This is simply a by-product of the adversary system

of litigation, and properly phrased, the rule means that hearsay, upon

the expressed wish of opposing counsel, is excluded. Secondly, there

are the various exceptions to the hearsay rule under which hearsay
may properly be used by the trier of fact.7 The theory underlying the

3. See Morgan, Hearsay Dangers and the Application of the Hearsay Concept,
62 HARV. L. REV. 177, 178-79 (1948).

4. See MCCORMICK, EVIDENCE 463-65 (1954).
5. Id. at 19.
6. Diaz v. United States, 223 U.S. 442 (1912).
7. Some of the more common exceptions are: dying declarations, statements

against interest, pedigree, attestation of a subscribing witness, business entries,
statements of deceased persons, reputation, official statements, learned
treatises, commercial documents, affidavits, declarations of mental condition,
and spontaneous exclamations. 5 WIGMORE, EVIDENCE 208 (3rd ed. 1940)
(hereafter cited as WIcMORE) . See Cross, The Scope of the Rule Against

Hearsay, 72 L. Q. REV. 91 (1956) .". . . there are many more common law
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exceptions is that the particular hearsay is admitted because of neces-
sity and special circumstances which render the evidence more trust-
worthy than derivative evidence in general.8 The idea of necessity
seems to be in some instances a makeweight.9 The exceptions must
be considered separately, ". . each with the unique little body of
limitations and technical requirements that has grown up around
it,"1 and necessity will be of no avail if the exception is not avail-
able. Thus, while the rigidity of the hearsay rule is alleviated to
some extent by the exceptions, the relief is limited, and the exceptions
are just as rigid within their sphere as the rule is in its sphere."

B. THE POLICY UNDERLYING THE HEARSAY RULE

Evidence is ". . . that kind of testimony which the law deems
relevant for the purpose of proving the facts in issue,"'1 and the
relevancy of testimony must depend upon logical relevancy.'8 Since
the hearsay rule excludes evidence irrespective of its logical relevancy,
it seems to be predicated not upon logic, but policy considerations.
This conclusion is enhanced by the variety of reasons, past and pres-
ent, which have been advanced in support of the rule.' 4

exceptions to this rule that (sic) the nine or ten mentioned in the leading
English textbooks on evidence."

It is interesting to note that Thayer pointed out that some of the excep-
tions developed quite independently of the hearsay rule. As examples, e
gives dying declarations, hearsay from the family, business entries, and an-
cient writings. These exceptions ". . . came in, or rather, so to speak, stayed
in, simply because they had always been received, and no rule against hear-
say had ever been formulated or interpreted as applying to them." THAYER,
PRELIMINARY TREATISE ON EVIDENCE 521 (1898).

8. See 5 WIcMORE s. 1420; THAYER, op. cit. supra note 7, at 523; BAKER, THE
HEARSAY RULE 27 (1950).

9. Necessity as to some of the exceptions depends upon the unavailability of
the witness, in others to resort to hearsay is allowed without a showing of
the unavailability of declarant. See 5 WIGMORE 208.

10. Leflar, Theory of Evidential Admissibility-Statements Made Out of Court,
2 ARK. L. REV. 26, 37 (1948).

11. "The needless obstruction to investigation of truth caused by the Hearsay
rule is due mainly to the inflexibility of its exceptions, to the rigidly techni-
cal construction of those exceptions by the Courts; and to the enforcement
of the rule when its contravention would do no harm, but would assist in
obtaining a complete understanding of the transaction." 5 WIGMORE 209.

12. BAKER, op. cit. supra note 8, at 13.
13. "Relevancy is that 'quality of evidence which renders it properly applicable

in determining the truth or falsity of the matter in issue between the parties
to a suit.' " ICC v. Baird, 194 U.S. 25, 44 (1904).

14. Professor McCormick gives four reasons for excluding hearsay. These are:
the lack of oath; the want of observation of the declarant's demeanor, with
the light that this may shed on his credibility; the danger in the case of
oral reporting of an out-of-court statement that the witness may report it
inaccurately; and the main reason, the lack of opportunity to cross-examine
the declarant. MCCORMICK, EVIDENCE 548 (1954).

Professor Baker listed ten reasons he found for excluding hearsay. These
are: "(a) Because it is irrelevant. (b) Because of the dangers arising from
the repetition of statements. (c) Because of the undue protraction of trials
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Although different authorities on evidence list different reasons in
support of the hearsay rule, and give different emphasis to ones com-
monly listed, all seem to agree upon the lack of opportunity for cross-
examination as a fundamental reason.15 Yet, while the reasons show
varying degrees of perspicacity, none of them is inconsistent with
the others, and when considered as a group, they form a quite con-
sistent pattern. The value of particular reasons depends upon the use
to which one puts them, e.g., to explain the origin of the rule, its
growth, or its modern basis, but all of them appear to support the
basic idea of keeping unreliable evidence out of the process of proof.
Viewed in this way, the various reasons are merely different expres-
sions of a common aim. Still, if it is true that the reasons are mani-
festations of a common goal, there remains the question of why the
reasons were so many and so varied in form. It is, it seems, in the
answer to this question that the underlying policy of the hearsay rule
is to be found, when one considers that hearsay ".. . has as wide a

scale of reliability, from the highest to the lowest, as we find in testi-
monial or circumstantial evidence generally." 16

Whenever reasons are offered, they are offered for one of two pur-
poses-in explanation or in justification. Reasons offered in explana-
tion are offered on different levels, in terms of motive or in terms

its reception would result in. (d) Because of the possibilities of fraud.
(e) Because hearsay evidence possesses 'an inherent weakness.' (f) Because
its rejection encourages stronger for weaker proofs. (g) Because its exclusion
prevents surprise and unfair prejudice to the parties. (h) Because its exclu-
sion pevents the jury's being confused and misled. (i) Because the testimony
is not given on oath. (j) Because there is no opportunity to cross-examine
the maker of the statement." BAKER, THE HEARSAY RULE 18 (1950).

Of these reasons, Professor Baker listed as most in point the danger arising
from repetition; the possibility of fraud; to prevent the jury's being misled;
the lack of oath; and the lack of cross-examination. Those reasons he
characterized as unimportant are the irrelevancy of hearsay; undue pro-
traction of trials; hearsay's intrinsic weakness; the unfounded view that
hearsay encourages stronger for weaker proofs; and the fact that exclusion
of hearsay prevents unfair surprise. Id. at 19-23.

Professors Morgan, Maguire and Weinstein in the 1957 edition of their
casebook on evidence list the following reasons which have been advanced
for excluding hearsay: lack of the sanction of oath and lack of opportunity
for cross-examination, when the rule was being formed; the intrinsic weak-
ness of hearsay, advanced by Chief Justice Marshall in Mima Queen v. Hep-
burn, 11 U.S. (7 Cranch) 290, 296 (1813) ; the incapacity of jurors to evalu-
ate hearsay, advanced in 1837-38 by the English Exchequer Chamber and
the House of Lords; the danger of errors in the transmission of hearsay,
characterized by the authors as a make-weight; the value of confrontation
of the party by the witness, characterized as "of great importance"; and.
finally, the reason advanced by Wigmore, who said that the oath is merely
an incidental feature customarily accompanying cross-examination, and that
"cross-examination is the essential and real test required by the rule." MOR-
GAN, MAGUIRE & WINs-TIN, EVIDENCE 517-19 (4th ed. 1957), quoting 5 WIG-
MORE 7.

15. See note 14.
16. MCCORMICK, op. cit. supra note 4, at 459.
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of existing conditions; reasons offered in justification are for the
most part excuses. And the reasons offered in explanation of the
hearsay rule appear to be simply in justification, e.g., intrinsic weak-
ness, or in terms of existing conditions, e.g., the existence of the jury.
The fact that a reason is offered in terms of existing conditions does
not affect its validity, but it does limit its usefulness, because it is
offered in terms of what may be called enabling factors, without ex-
plaining why these factors caused the phenomenon in question. It
seems that the jury and the adversary system were enabling factors
for the hearsay rule. They were the conditions which allowed the
rule to exist and grow, but they do not answer the question of what
made the enabling factors operative. 17

The emphasis on reliability in regard to hearsay points to its funda-
mental purpose, for the quest for reliability in any endeavor is not
an end in itself; it manifests a need for assurance, or reassurance for
some purpose. In the law of evidence, that purpose appears to be
fairness, and the hearsay rule a manifestation of the common law's
concern for the protection of the rights of individuals by insuring
the fairness of trials.' 8

The common law is an innately conservative organism. Since it
was a formalistic and rigid system, it is not surprising that a rule
based on an a priori determination of reliability excluding certain
types of evidence developed. There is something innately unfair about
depriving a man of his property on the basis of what a witness says
that someone else said. Where there is special justification for the use
of hearsay, i.e., where the law has made an a priori determination
that the source is reliable, the unfairness is alleviated; if the defendant
does not object to hCVrsaj, theuse of it is not panai, for he has had
his opportunity.

But it is difficult to predicate a rule of law on fairness. The level
of abstraction is too high, and all rules of law must be based on the
implicit assumption of fairness, with no need for justification on that
basis. This factor, together with the knowledge that the premise of

17. This question is important in law because until it is answered, the result
is an unbending application of the rule wherever the enabling factors exist,
without regard to the purpose of the rule, and eventually, unless discarded,
the rule will come to have a life of its own, so that it continues even in
the absence of the enabling factors. But it is difficult, if not impossible,
to discard a rule until you know the purpose of the rule, and just what it
accomplishes, or purports to accomplish.

18. It was undoubtedly fairness that Chief Justice Marshall had in mind when,
in speaking of hearsay, he said, "If the circumstance that the eye witnesses
of any fact be dead, should justify the introduction of testimony to establish
that fact from hearsay, no man could feel safe in any property, a claim to
which might be supported by proof so easily obtained." Mima Queen v.
Hepburn, 11 U.S. (7 Cranch) 290, 296 (1813).
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the rule, i.e., all hearsay is unreliable, was unsound, led to the bolster-
ing of the rule by many reasons which were only rationalized justifi-
cations.

If one views fairness as the ultimate purpose of the hearsay rule,
all of the varied reasons put forth for the rule are consistent, or at
least not inconsistent. To say that hearsay cannot be used because it
will fool the jury is not to say that the jury is not to be trusted, but
that it is unfair to put this risk upon the adversary; to say that the
lack of opportunity for cross-examination is a reason for excluding
hearsay is not to say that the hearsay is unreliable, but that it is
unfair to put this risk upon the adversary.' 9 Thus, if unreliability
were the justification, fear of unfairness was the motive.

To say merely that the prevention of unfairness in trials is the
underlying policy of the hearsay rule serves little purpose in itself.
But it does give a basis for an analysis of the rule not provided by
reasons which go only to the question of unreliability. If the question
of fairness is involved, the question of why the hearsay rule must
exclude, in theory, all hearsay, i.e., reliable as well as unreliable hear-
say, must be answered. It is sufficient to say that it is the possibility of
unreliability that excludes all hearsay, when only the question of
reliability is involved. But fairness always involves two persons, and the
possibility of unfairness to one is never a justification for unfairness
to the other.

The answer to this problem lies in the concept of relevance. Ordi-
narily, the scope of relevance in evidence is limited to the fact sought
to be elicited. But for the purpose of getting the truth, the manner
in which a witness acquired the knowledge is just as significant as
the knowledge itself. As long as the knowledge is gained first hand,
there is, of course, no problem. But where the knowledge is gained
secondhand, the question of source raises collateral issues. Thus, while
the hearsay rule by hypothesis recognizes the relevancy of the manner
in which knowledge is gained, ironically it does so only for the
purpose of avoiding the problem. The implication is that there is not
any unfairness to anyone, first, because the rule applies alike to all,
and second, because the source of the information, if not first hand,
is irrelevant. The true relevancy of the acquisition of knowledge is
thus obscured by the a priori determination that secondhand infor-
mation is unreliable. The result is a legislative rule applied to an

19. Morgan, in speaking of the modern basis of the hearsay rule, said: "Thus,
while the earlier emphasis appears to have been upon guarding trier from
being misled by either an honest, credulous witness or one seeking to de-
ceive, the present doctrine stresses protection not of Trier but of Adversary."
MORGAN, op. cit. supra note 3, at 184.
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adjudicatory problem, the adjudicatory aspects of which are obscured
because the problem is characteristic primarily of hearsay. 20

Thus, although the hearsay rule appears not to be based on logic,
it is more proper to say that it is based on faulty logic. The fault is
not in the idea that unreliable evidence shall be excluded, but in the
idea that all hearsay is unreliable. And it is obvious that the courts
in dealing with hearsay in the administrative cases did not alter the
logic of their thinking simply because the hearsay rule was not avail-
able. But it was necessary for them to change their methods. Being
deprived of a legislative rule to deal with hearsay, they were com-
pelled, in a sense, to adjudicate the reliability of the particular hear-
say involved in the context of the case before them.

III. THE ADMINISTRATIVE PROCESS

A. IN GENERAL

The administrative process, from its meager beginnings in 1789,21
has grown to the point where today it is a concept of government in
itself, involving a complex of methods by which the various agencies
carry out tasks of adjudication, rule-making, and related functions,
which are comparable to the judicial, executive, and legislative proc-
esses.22 The early agencies were confined in their functions to the
customary spheres of governmental activity, and except for the col-
lection of taxes did not interfere with private property. 23 Consequent-
ly, the early administrative activity was limited to the executive proc-

20. It is the extension of relevancy to the acquisition of knowledge that some
courts have apparently relied on to permit the use of hearsay in a judicial
trial. See United States v. United Shoe Machinery Corp., 89 F. Supp. 349
(D. Mass. 1950), disposed of without reference to the evidence problem, 110
F. Supp. 295 (1952), aff'd, 347 U.S. 521 (1954). In speaking of hearsay testi-
mony admitted in a civil anti-trust suit, the court said, "The testimony must
be of the kind that usually affects fair-minded men in the conduct of their
more important affairs. Unless the author of a hearsay statement had per-
sonal knowledge or other special opportunity to acquire trustworthy informa-
tion, his statement should not be relied on for any critical point." 89 F.
Supp. 349, 356.

In United States v. Aluminum Co. of America, 35 F. Supp. 820 (S.D.N.Y.
1940), aff'd without reference to evidence, 148 F.2d 416 (2d Cir. 1945), an-
other anti-trust suit, the court said the hearsay could be admitted, ". . . if
resort to it be essential in order to discover the truth and if the surround-
ings persuade the court that the information adduced by the expert as a
basis of his opinion is reliable." 35 F. Supp. 820, 823.

21. GELLHORN & BYSE, ADMINISTRATIVE LAW 2 (1960). The first administrative
agency was established by the Act of July 31, 1789, 1 Stat. 29, for the pur-
pose of estimating the duties payable on imports and to perform other re-
lated duties. See 1 DAVIS, ADMINISTRATIVE LAW S. 1.04 (1958).

22. 1 DAVIS, ADMINISTRATIVE LAW S. 1.01 (1958).
23. CARROW, BACKGROUND OF ADMINISTRATIVE LAW 6 (1948).
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ess, as opposed to the "mature administrative process. '24 Thus, matters
which involved inherent administrative tasks of an adjudicative nature,
where privileges as opposed to rights were involved, did not call for
judicial review.25 For example, administrative determinations in the
matter of collection of taxes, 26 pensions to veterans,21 the use of public
lands,2 8 the granting of second class mailing permits, 29 and the pur-

chasing of articles for the government's own use 30 are all inherent
administrative tasks, or the exercise of the executive process, where
the courts will not interfere with the administrative officer's discre-
tion.3 1

The beginning of the modern regulatory administrative agency is
generally considered to be the Interstate Commerce Commission
created by the Interstate Commerce Act of 1887.32 It was this agency
which marked the beginning of the administrative agency concerned
directly with private property rights, and usurped the laissez-faire
policy of the industrial world. The new independent regulatory agen-
cy was an "entity separate from the executive department," 33 and the
statutes creating it called for judicial review.

This movement of the government in the direction of controlling
what had theretofore been thought of as private property rights in
the interest of public welfare marks the beginning of the development
of the mature administrative process. For here, the government was
not only acting in the interest of the public welfare, it was doing
so at the expense of private individuals. While ultimately no one
could deny this right of the government, this development did make

24. "Extremely important is the distinction between the typical executive process
and a mature administrative process, such as that of some federal regula-
tory agencies. An example of a typical executive process is a government
purchasing agent's decision to buy goods from Company A rather than from
Company B. Altogether different is the process by which, say, the National
Labor Relations Board issues a cease and desist order: a full hearing is ac-
corded . .. and the decision is subject to judicial review to determine wheth-
er the findings are supported by law." 1 DAVIs, ADMINISTRATIVE LAw 57
(1958).

25. See CAROW, op. cit. supra note 23, at 61-64.
26. Murray's Lessee v. Hoboken Land and Improvement Co., 59 U.S. (18 How.)

272 (1855).
27. Decatur v. Paulding, 39 U.S. (14 Pet.) 496 (1840).
28. U.S. ex rel. Riverside Oil Co. v. Hitchcock, 190 U.S. 316 (1903).
29. Bates & Guild Co. v. Payne, 194 U.S. 106 (1904).
30. Perkins v. Lukens Steel Co., 310 U.S. 113 (1940).
31. But see Adams v. Witmer, 271 F.2d 29 (9th Cir. 1958), in which the court

held that an administrative order of the Bureau of Land Management of
the Department of Interior denying application for patents to mining claims
was reviewable under the Administrative Procedure Act. The court relied
on the fact that an agency was involved, and the Provision of the APA that
". .. any person suffering legal wrong because of any agency action . . .
shall be entitled to judicial review thereof."

32. 24 Stat. 379 (1887).
33. CARROW, op. cit. supra note 23, at 43.

[Vol. 13



HEARSAY

the procedural aspects of the administrative process take on new and
added significance. The traditional discretion of the executive per-
mitted arbitrary action, but the very nature of the new independent
regulatory agency required that its discretion be limited to that of
making honest mistakes. With the proliferation of the federal ad-
ministrative agencies, 3 4 this need for procedural safeguards, long re-
alized, finally culminated in the Administrative Procedure Act of
1946.35

The basic functions of the administrative agency fall rather neatly,
for descriptive purposes, into the dichotomous pattern of rule-making
and adjudication, with the function of investigation applicable to
both. It is this characterization which is followed in the Administra-
tive Procedure Act. The distinction between the two, however, is not
always an easy one,3 6 as there are rule-making proceedings which in-
volve an adversary element just as much as an adjudication.37

With these cautions in mind, one can say that rule-making is a
quasi-legislative process in that it is legislation on the administrative
level. It is primarily directed at situations rather than particular indi-
viduals, and, "Individual protestations of injury are normally and
necessarily lost in the quantum of the greater good."'38 Adjudication
is defined by the Administrative Procedure Act as any action other
than rule-making, but involving licensing.39 It is a quasi-judicial func-
tion as, "Its primary concern is with individual rights, liabilities for
past conduct, or present status under existing law, and tends to be
accusative and disciplinary in nature." 40

From the standpoint of evidence, the significant distinction be-

34. In 1952, Mr. Justice Jackson pointed out that the phenomenal growth of
the administrative process is "... the most significant trend of the last
century ..... and called the administrative agencies a ". . . veritable fourth
branch of Government, which has deranged our three-branch legal theories
much as the concept of a fourth dimension unsettles our three-dimensional
thinking." FTC v. Ruberoid Co., 343 U.S. 470, 487 (1952) (dissenting opin-
ion).

35. 60 Stat. 237, 5 U.S.C. § 1001 (1958).
36. See e.g., Columbia Broadcasting System, Inc. v. United States, 316 U.S. 407

(1942), where a regulation was promulgated without a hearing. Under the
regulation, petitioner's contracts with radio stations making up its network
would be illegal. The Supreme Court held the regulation to be an order
for the purpose of judicial review. Said the Court: "We need not stop to
discuss here the great variety of administrative rulings which, unlike this
one are not reviewable-either because they do not adjudicate rights or de-
clare them legislatively . . . But we should not for that reason fail to
discriminate between them and this case in which, because of its peculiar
circumstances, all the elements prerequisite to judicial review are present."
316 U.S. 407, 424-25.

37. See ATTORNEY GENERAL'S COMMII-EE ON ADMINISTRATIVE PROCEDURE, REPORT
108 (1941).

38. Willapoint Oysters, Inc. v. Ewing, 174 F.2d 676, 693 (9th Cir. 1949).
39. 60 Stat. 237 (1946), 5 U.S.C. § 1001 (d) (1958).
40. Willapoint Oysters v. Ewing, supra note 38, at 693.
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tween the two proceedings is that the Administrative Procedure Act
does not prescribe hearings to be held for rule-making purposes. Pro-
fessor Davis, insisting that this is an arbitrary distinction, says that
the correct principle is that a party who has sufficient interest or
right at stake in a determination of governmental action should
have an opportunity to know and meet such action in a trial-type
hearing, except where some other interest justifies an overriding of
interest in a fair hearing.4 1

Even though the trial-type hearing probably constitutes the smallest
portion of the work of the administrative process overall, its signifi-
cance is out of proportion to its relative volume. First, there are some
agencies whose only purpose is adjudication, as for example, the
National Labor Relations Board. Secondly, the trial-type hearing in-
volves litigating parties in the manner of a judicial trial, without
the traditional judicial safeguards. The rule-making process, how-
ever, is analogous to the legislative process, with the freedom tradi-
tionally accorded to that process. Thus, it was the trial-type hearing,
with its effect on private rights, that gave impetus to the enactment
of the Administrative Procedure Act. Without the type of administra-
tive agency exemplified by the National Labor Relations Board, the
pressure for the Administrative Procedure Act probably would not
have been felt until much later, if at all. But once the problem was
raised, it was considered in its entirety, which meant that the rule-
making proceeding came under scrutiny just as much as the adjudica-
tion process.

B. THE RULES OF EVIDENCE FOR THE FEDERAL

ADMINISTRATIVE AGENCIES

There does not seem to have been any serious suggestion that the
hearsay rule, or any of the common law rules of evidence, be applied
to the administrative hearing. The reasons are fairly obvious. The
agency must serve a dual purpose in each case in deciding the case
correctly as between the litigants before it, and also so as to serve
the public interest which it is charged with protecting.42 Thus, the
administrative responsibility in its context far exceeds that of the
court, for the agencies have power to initiate and control the range
of inquiry and investigation.43 In short, "The differences in origin and
function between administrative bodies and courts 'preclude whole-

41. Davis, The Requirement of a Trial-Type Hearing, 70 HARV. L. REv. 193
(1956).

42. ATTORNEY GENERAL'S COMMITTEE ON ADMINISTRATIVE PROCEDURE, REPORT 70
(1941).

43. FCC v. Pottsville Broadcasting Co., 309 U.S. 134, 143 (1940).
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sale transplantation of the rules of procedure, trial, and review
which have evolved from the history and experience of the courts.' "44

Even so, evidence as such has become increasingly important in the
administrative process. Writing in 1924, one author found that the
law of evidence had played no part in the cases of the Federal Trade
Commission on appeal.45 In 1933, another author pointed out that
the rules of practice of the Interstate Commerce Commission con-
tained nothing of importance in respect to evidence, and the Federal
Trade Commission had no rules of practice as to the applicability of
rules of evidence.40 Today, the Administrative Procedure Act pro-
vides that ". . . any oral or documentary evidence may be received,
but every agency shall as a matter of policy provide for the exclusion
of irrelevant, immaterial, or unduly repetitious evidence .... -47 The
rules of the agencies themselves follow this pattern, 48 and although
there are exceptions, 49 the agency rules themselves are not very helpful
in general.

Two agencies provide that the non-existent "rules of evidence gov-
erning civil proceedings in matters not involving trial by jury shall
govern." 50 This alone indicates that the rules of evidence by which
the agencies purport to govern themselves are not taken seriously. The
agencies here involved are regulatory agencies in which the rules of
evidence are not as important as in others by reason of their com-
paratively small amount of adjudication, and this could serve to
alleviate one's chagrin at this discovery. However, the courts do not
take the agency rules seriously either, but rely instead on the princi-

44. Wallace Corp. v. NLRB, 323 U.S. 248, 253 (1941), quoting from FCC v.
Pottsville Broadcasting Co., supra.

45. HENDERSON, FEDERAL TRADE COMMISSION 64 (1924).
46. STEPHENS, ADMINISTRATIVE TRIBUNALS AND THE RULES OF EVIDENCE 16 (1933).
47. 60 Stat. 241 (1946), 5 U.S.C. § 1006 (c) (1958).
48. E.g., the rules of the Federal Trade Commission provide: "Relevant, materi-

al, and reliable evidence shall be admitted. Irrelevant, immaterial, unreliable,
and unduly repetitious evidence shall be excluded. Immaterial or irrelevant
parts of an admissible document shall be segregated and excluded so far as
practicable." 16 CFR 3.14 (1960).

49. One of the best of the agency rules is that of the Federal Power Commission,
which provides: "Relevant and material evidence shall be admissible, but
there shall be excluded such evidence as is unduly repetitious or cumulative,
or such evidence as is not of the kind which would affect reasonable and
fair-minded men in the conduct of their daily affairs." 18 CFR 1.26 (1961).

50. Federal Communications Commission, 47 CFR 1.71 (1958); Interstate Com-
merce Commission, 49 CFR 1.75 (Supp. 1960). The FCC rules add,
"Such rules may be relaxed if the ends of justice will be better served by
so doing." The ICC rules add, "The rules of evidence shall be applied in
any proceeding to the end that needful and proper evidence shall be con-
veniently, inexpensively, and speedily produced, while preserving the sub-
stantial rights of the parties."
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ples and reasoning behind the common law rules of evidence. 51 Thus,

hearings pertaining to the deportability of aliens are not subject to
any rules of evidence, except that "A determination of deportability

shall not be valid unless based on reasonable, substantial, and proba-
tive evidence. ' 52 In the cases involving the exclusion of aliens, "The
special inquiry officer shall rule upon objections, introduce material
and relevant evidence in behalf of the Government and the alien,

and otherwise regulate the course of the hearing .... .. 53 But there

are many alien cases involving the problem of hearsay in which the
courts, almost without exception, treat the problem of hearsay in an
intelligent fashion, relying not on the hearsay rule, but legal rea-

soning, which presumably is the product of a study of the common
law rules of evidence.

In hearings under the Longshoremen's and Harbor Workers' Com-

pensation Act,6 4 "The evidence received shall be material to such
issues." 55 While the cases involving hearsay are fewer in number,
and considerations different from those in the alien cases prevail, the

same conclusion can be made. But the strongest indication that the
courts do not regard these rules too seriously is to be found in the
labor cases. The rules of the National Labor Relations Board pro-
vide that, "Any proceeding shall, so far as practicable, be conducted
in accordance with the rules of evidence applicable in the district
courts of the United States under the rules of civil procedure .... ",6
Thus, one must go beyond the rules themselves to the cases to see if
any real progress has been made in this area.

IV. THE SUBSTANTIAL EVIDENCE RULE

The absence of the common law rules of evidence does not solve
the problems the rules were evolved to deal with. The hearing officer
is free to receive all material information, but he does not have un-
fettered discretion to use the information arbitrarily without regard to
its reliability.57 Consequently, the evidence problems in these cases
on the appellate level are not concerned so much with the receipt

51. The case in which the court refers to the rules of the agency involved, as
opposed to any pertinent statute, is rare indeed. One exception is Bridges
v. Wixon, 326 U.S. 135 (1945), discussed infra.

52. 8 CFR 242.14 (1958).
53. 8 CFR 236.11 (a) (1958).
54. 44 Stat. 1424 (1927), 33 U.S.C. § 901 (1958).
55. 20 CFR 31.10 (1961).
56. 29 CFR 102.39 (Supp. 1959). This rule is simply an adoption of the language

of the Labor Management Relations Act (Taft-Hartley Act), which amended
the National Labor Relations Act (Wagner Act).

57. See Donnelly Garment Co. v. NLRB, 123 F.2d 215 (8th Cir. 1941), dis-
cussed infra.
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of the evidence as the use made of it after its receipt. As a substitute
for rules to use as determinants of competency, relevancy, or material-
ity, the courts, in the interest of fairness, 58 evolved a standard, known
as the substantial evidence rule, through the exercise of their power
of judicial review.59

A. THE DEVELOPMENT OF THE RULE

The substantial evidence rule is not a rule of evidence. It means
simply that the evidence used must furnish ". . . a substantial basis
of fact from which the fact in issue can reasonably be inferred."6 0

Thus, it is merely a standard used to determine whether the result
has been fairly achieved, and there is room within this standard for
the operation of common law principles of evidence.

Although the history of the rule is commensurate with the creation
of the independent federal regulatory administrative agency, and it
first appeared in statutory form"' in the Federal Trade Commission
Act of 1914,62 its emergence as a prominent rule of law was delayed
until the 1930's. 63 Stephens, in 1933, found that the position of the
courts toward the refusal or omission of the Interstate Commerce
Commission to apply the rules of evidence had been developed and
stated in only eight cases.6 4 And in only one case 65 had a court passed

58. The significance of fairness in this respect is indicated by the following lan-
guage of Mr. Justice Jackson: "Procedural fairness, if not all that originally
was meant by due process of law, is at least what it most uncompromisingly
requires. Procedural due process is more elemental and less flexible than
substantive due process. It yields less to the times, varies less with conditions,
and defers much less to legislative judgment .... Procedural fairness and
regularity are of the indispensable essence of liberty. Severe substantive laws
can be endured if they are fairly and impartially applied." Shaughnessy v.
United States ex rel. Mezeli, 345 U.S. 206, 224 (1953) (dissenting opinion).

59. Even though in administrative law "the functions that can be performed
by judicial review are fairly limited," ATTORNEY GENERAL'S COMMITTEE ON
ADMINISTRATIVE PROCEDURE REPORT 76 (1941) and the scope of review is gen-
erally limited". . . to questions of law and to whether or not the findings
of fact underlying the administrative conclusions are based upon substantial
evidence," Landis, Crucial Issues in Administrative Law, 53 HARV. L. REV.
1077, 1092 (1940), its significance is not to be underestimated. "The rule of
substantial evidence is one of fundamental importance and is the dividing
line between law and arbitrary power." NLRB v. Thompson Products, Inc.,
97 F.2d 13, 15 (6th Cir. 1938).

60. Appalachian Electric Power Co. v. NLRB, 93 F.2d 985, 989 (4th Cir. 1938).
Also, it is ". . . such relevant evidence as a reasonable mind might accept
as adequate to support a conclusion." Consolidated Edison Co. v. NLRB,
305 U.S. 197, 229 (1938).

61. Stason, "Substantial Evidence" in Administrative Law, 89 U. PA. L. REV. 1026
(1941). See 4 DAVIS, ADMINISTRAnvE LAW S. 29.01 (1958).

62. 38 Stat. 719 (1914). The original Act used the word "testimony" instead of
the word "evidence".

63. The rule has been most prominent in the labor cases under the NLRA.
64. STE.PHENS, Op. cit. supra note 46, at 33.
65. John Bene & Sons v. Federal Trade Commission, 299 F. 468 (2d Cir. 1924).
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upon the omission by the Federal Trade Commission to apply the

rules of evidence. 66

The eight cases of the Interstate Commerce Commission established
the outline of the substantial evidence rule.67 The first of them 68

contains an oft-quoted dictum to the effect that the inquiry of a

board like the Interstate Commerce Commission should not be ham-

pered by technical rules as to admissibility of proof, as its principal
function is one of investigation. 69 This liberal attitude was somewhat
limited by the next case, with another famous dictum that the more
liberal the practice in admitting testimony, the more imperative the
obligation to preserve the essential rules of evidence by which rights
are asserted or defended. "In such cases the Commissioners cannot
act upon their own information as could jurors in primitive days."70

The next case 71 in this area was concerned with the use of hearsay,
which consisted of tabulations prepared from books and records. The

court said that it was not called upon to consider whether the Com-
mission could receive and act upon hearsay evidence seasonably ob-
jected to, but did hold that where such evidence was introduced with-
out objection, and ". . . was substantially corroborated by original

evidence clearly admissible against the parties to be affected, the
Commission is not to be regarded as having acted arbitrarily, nor
may its findings and order be rejected as wanting in support, simply
because the hearsay evidence was considered with the rest." 72 The
court also ruled that it was not error for the Commission to act upon
the assignments in question without formal identification of the
handwriting of the assignors. There was substantial evidence to sup-

66. STEPHENS, op. cit. supra note 46, at 33.
67. ICC v. Baird, 194 U.S. 25 (1904); ICC v. Louisville & N.R., 227 U.S. 88

(1912); Spiller v. Atchison, Topeka F, S.F. Ry., 253 U.S. 117 (1920); United
States v. Abilene & S.R., 265 U.S. 274 (1924) ; Western Paper Makers' Chemi-
cal Co. v. United States, 271 U.S. 268 (1926): Montrose Oil Refining Co.
v. St. Louis-San Francisco R., 25 F.2d 750 (D.C.N.D. Tex. 1927), aff'd. 25
F.2d 755 (5th Cir. 1928), cert. denied, 277 U.S. 598 (1928) ; Beaumont, S.L.
& W.R. v. United States, 36 F.2d 789 (D.C.W.D. Mo. 1929), affd, 282 U.S.
74 (1930); Pennsylvania R. v. United States, 40 F. 2d 921 (D.C.W.D. Pa.
1930).

68. Interstate Commerce Commission v. Baird, 194 U.S. 25 (1904).
69. The dictum reads in full: "The inquiry of a board of the character of the

Interstate Commerce Commission should not be too narrowly constrained by
technical rules as to the admissibility of proof. Its function is largely one of
investigation and it should not be hampered in making inquiry pertaining
to interstate commerce by those narrow rules which prevail in trials at com-
mon law where a strict correspondence is required between allegation and
proof." 194 U.S. 25, 44.

70. ICC v. Louisville & N.R., 227 U.S. 88, 93 (1912). The Court said that it
should "examine the record with a view to determining whether there was
substantial evidence to support the order." 227 U.S. 88, 94.

71. Spiller v. Atchison, T. & S.F. Ry., 253 U.S. 117 (1920).
72. 253 U.S. 117, 131.
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port the finding that the claims had been assigned, and formal proof
of the handwriting of the assignors was not necessary. There had been
no objection, nor was there a contradiction of the handwriting. "What
was shown as to the relation of the shippers to the Association and
the possession of the instruments of assignment by the representative
of the Association who was prosecuting the claim gave a reasonable
assurance of the genuineness of the instruments. '" 7 3 (Emphasis added.)

This mention of "reasonable assurance" gives a clue to the future
treatment of hearsay by the courts under the substantial evidence
rule. But there is another point that clearly indicates the court's lack
of objection to the use of hearsay under the circumstances of this
case. Although the Supreme Court purported to base its decision upon
the lack of objection to the hearsay, the court of appeals had held
that the hearsay had been objected to, that the objection was well
taken, and that without such hearsay evidence there was not sufficient
evidence to support the award.74 The Supreme Court simply took
this opportunity of stating a rule pertaining to the use of hearsay
in administrative hearings, i.e., that the use of trustworthy hearsay is
not objectionable, while ostensibly not departing from a common law
rule. The fact that the Court could so easily have reached an opposite
result can only mean that it was content to reach the result it did,
objection or not.75

This position is borne out by dictum in the next case to arise which
stated, "The mere admission by an administrative tribunal of matter
which under the rules of evidence appiicable to judicial proceedings
would be deemed incompetent does not invalidate its order."76 The
Court said in a later case that the Commission in making its determi-
nations ". . . is not hampered by mechanical rules governing the weight

73. Id. at 133-34.
74. Said the Court of Appeals: "Of course, this testimony was the worst kind

of hearsay, but counsel claims that it was unobjected to, and therefore in
an appellate court the ohjection that it was hearsay cannot be made. We
are of the opinion, if the proceedings before the commission are allowed to
be conducted in an informal way, so far as the commission is concerned
counsel engaged in the conduct of Such proceedings are not required to
preserve and protect their rights wth the watchful nicety that would be
required in courts of justice." Atchison, T. & S.F. Ry. v. Spiller, 246 F.1,
19 (8th Cir. 1917).

75. Stephens said that the case is authority not only for the pioposition that
incompetent testimony can be received if it ;s not objected to, ". . . but
also for the proposition that the rules of procedure concerning . . .ob-
jections to incompetent testimony will be enforced with full vigor." STE-
PHENS, op. cit. supra note 46, at 24. While this may be true as a statement
of the holding of the case, it can hardly be said to be the significant
point in the light of later developments pertaining to the use of hearsay.

76. United States v. Abilene & S.R., 265 U.S. 274, 288 (1924).
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or effect, of evidence." 77 And ". . . it is not expected nor required that
its decisions can be tested by any mathematically correct. rules."78

These cases established the framework for the substantial evidence
rule as it later emerged, and with the case of John Bene & Sons v.
Federal Trade Commission,79 the pattern may be considered com-
plete, except for future refinements and embellishments. In' that case,
answering the contention that the Commission was restricted to the
taking of legally competent and relevant evidence, the Court said it
was not by statute; and that it should not be restricted. "We are of
opinion that evidence or testimony, even though legally incompetent,
if of the kind that usually affects fair-minded men in the conduct of
their daily and more important affairs, should be received and con-
sidered; but it should be fairly done." 80

B. CODIFICATION OF THE SUBSTANTIAL EVIDENCE RULE AND

THE RESULTING CONFUSION

The Administrative Procedure Act of 194681 codified the sub-
stantial evidence rule for the administrative process generally. It pro-
vides that the reviewing court shall set aside agency action ". . . un-
supported by substantial evidence . . ." and that (i) n making the
foregoing determinations the courts shall review the whole record or
such portions thereof as may be cited by any party .... ,82 The Attor-
ney General said of this language that it "in general, declares the
existing law concerning judicial review."8 3 But the substantial evi-
dence rule was to receive a definite delineation only with Universal
Camera Corp. v. NLRB,8 4 and NLRB v. Pittsburgh Steamship Corp.,8 5

in 1951.
Prior to 1946, the National Labor Relations Board had provided

a great many cases for the courts involving the substantial evidence

77. Western Paper Makers' Chemical Co. v. United States, 271 U.S. 268, 271
(1926). See also Montrose Oil Refining Co. v. St. Louis-San Francisco R.,

25 F.2d 750 (D.C.N.D. Tex. 1927), aff'd, 25 F.2d 755 (5th Cir. 1928), cert.
denied, 277 U.S. 598 (1928).

78. Beaumont, S.L. & W.R. v. United States, 36 F.2d 789, 801 (D.C.W.D. Mo.
1929), afrd, 282 U.S. 74 (1930).

79. 299 F. 468 (2d Cir. 1924).
80. Id. at 471.
81. 60 Stat. 237, 5 U.S.C. § 1001 (1958).
82. 68 Stat. 244, 5 U.S.C. § 1009 (e) (1958).
83. Manual on APA, 136 (1947). "It would be fair to say, I think, that many

of those connected with the drafting of the Administrative Procedure and
Taft-Hartley Acts assumed that the substantial evidence test was being ap-
plied by the Court in accordance with the broad interpretation, and on
this assumption it was their undestanding that these statutes did not en-
large the scope of review." Jaffe, Judicial Review: "Substantial Evidence on
the Whole Record," 64 HARV. L. REV. 1233, 1235 (1951).

84. 340 U.S. 474 (1951).
85. 340 U.S. 498 (1951).
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rule. The Wagner Act had provided that, "The findings of the Board
as to the facts, if supported by evidence, shall be conclusive."5 6 In
1947, the Taft-Hartley Act changed this, providing that, "The find-
ings of the Board with respect to questions of fact if supported by
substantial evidence on the record considered as a whole shall be con-
clusive." 87 The problem was created by the reference to a consideration
of the "record considered as a whole," by the reviewing courts, a
requirement already present in the Administrative Procedure Act. The
question was whether the scope of review had been enlarged by rea-
son of the fact that evidence standing alone could no longer support
a finding without a consideration of contradictory and conflicting
evidence, a question about which the experts had been in dispute for
many years.88

There had been holdings both ways. The court in NLRB v. A.
Sartorius &e Co., Inc.89 had said that if an administrative agency ig-
nores all the evidence given by one side, and with studied design gives
credence to the testimony of the other side, ". . the findings would
be arbitrary and not in accord with the legal requirement." 90 But the
Supreme Court had strongly intimated, if not held, otherwise in NLRB
v. Waterman Steamship Co. 91 in holding that the court of appeals
had erred in saying that there was not substantial evidence in the
record. And, as one court put it, in saying that it was controlled by
the Waterman case in determining whether there was substantial evi-
dence, ". . . we shall consider only the evidence that sustains the
Board's findings." 92 That this interpretation was technically correct
in the understanding of the Supreme Court is shown by the language

86. 49 Stat. 454 (1935).
87. 61 Stat. 148 (1947), 29 U.S.C. § 160 (e) (1958).
88. See Jaffe, Judicial Review: "Substantial Evidence on the Whole Record," 64

HARV. L. REV. 1233 (1951); Schwartz, The Substantial Evidence Rule and
the Administrative Procedure Act, 25 WASH. L. REV. 135 (1950) ; Stason,
"Substantial Evidence" in Administrative Law, 89 U. PA. L. REV. 1026 (1941).

89. 140 F.2d 203 (2d Cir. 1944).
90. Id. at 205. See also NLRB v. Thompson Products, Inc., 97 F.2d 13 (6th Cir.

1938). "It (substantial evidence) means that one weighing the evidence
takes into consideration all the facts . . . and, considering them in their
entirety and relation to each other, arrives at a fixed conclusion." 97 F.2d
13, 15.

91. 309 U.S. 206 (1940). The court had said that the Board "... has the duty
to decide the case before it on all the evidence . . . .The test of substan-
tial evidence ... is not satisfied by evidence which merely creates a suspi-
cion." Waterman Steamship Co. v. NLRB, 103 F.2d 157 (5th Cir. 1939).
The Supreme Court emphasized that the duty of determining facts was on
the Board. "All of this is not to say that much of what has been related
was uncontradicted and undenied by evidence offered by the Company and
by the testimony of its officers. We have only delineated from this record
of more than five hundred pages the basis of our conclusion that all of the
Board's findings, far from resting on mere suspicion, are supported by evi-
dence which is substantial." 309 U.S. 206, 226.

92. NLRB v. American Car & Foundry Co., 161 F.2d 501, 502 (7th Cir. 1947).
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of the Court in the second appearance of the Pittsburgh Steamship
case before it. 9 3

However, before the Supreme Court decided Universal Camera v.
NLRB,9 4 the courts of appeal had held almost unanimously that the
statutory changes made by the Taft-Hartley Act, and the enactment
of the Administrative Procedure Act had affected no significant
changes in the scope of review. Judge Learned Hand in the Second
Circuit said, "We cannot agree that our review has been 'broadened';
we hold that no more was done than to make definite what was al-
ready implied." 95 Judge Parker in the Fourth Circuit said, referring
to the changes made by the Taft-Hartley Act, "We are unable, how-
ever, to find that this result (broadening the scope of review) was
accomplished."9 6 The Fifth Circuit found ". .. no difference in legal
meaning and practical effect between ". . the Wagner Act and the
Taft-Hartley Act.9 7 The Sixth and Seventh Circuits, recognizing the

change, did not seem to think it amounted to much.99 The Eight
Circuit said that neither the Administrative Procedure Act nor the
Taft-Hartley Act "made any material change in the scope of review
of the orders of the Board or in its functions as a trier of the facts." 99

And the Tenth Circuit thought that Congress "may have intended to
broaden the scope of judicial review" by the Taft-Hartley Act, but
that it failed in the result. The amendments, so far as review is con-
cerned ". . . leave (s) us in the same status as before the amendments.
The courts then required the findings to be supported by substantial
evidence."1 00

In the Universal Camera case"0 1 the Supreme Court decided that
the Administrative Procedure Act and the Taft-Hartley Act had in-

93. NLRB v. Pittsburgh Steamship Co., 340 U.S. 498 (1951). Said the Court
in referring to the prior appearance of the case: "We also found that the
record disclosed 'evidence substantial enough under the Wagner Act.' ...
That conclusion, it is proper to say, was reached on the assumption that
tinder the Wagner Act substantiality was satisfied if there was evidence in
the record in support of the Board's conclusions." 340 U.S. 498, 500.

94. 340 U.S. 474 (1951).
95. NLRB v. Universal Camera Corp., 179 F.2d 749, 752 (2d Cir. 1949), rev'd,

Universal Camera Corp. v. NLRB, 340 U.S. 474 (1951).
96. Eastern Coal Corp. v. NLRB, 176 F.2d 131 (4th Cir. 1949).
97. NLRB v. Booker, 180 F.2d 727 (5th Cir. 1950). But cf. NLRB v. Caroline

Mills, Inc., 167 F.2d 212 (5th Cir. 1948), wherein the Fifth Circuit acknowl-
edged that the Taft-Hartley Act was "... to give the courts more latitude
on review."

98. NLRB v. Tappan Stove Co., 174 F.2d 1007 (6th Cir. 1949) (the Taft-Hartley
Act merely broadened the Wagner Act); Victor Mfg. & Gasket Co. v. NLRB,
174 F.2d 867 (7th Cir. 1949) (the Taft-Hartley Act does not provide for
a hearing de novo) .

99. NLRB v. Minnesota Mining & Manufacturing Co., 179 F.2d 323, 326 (8th
Cir. 1950).

100. NLRB v. Continental Oil Co., 179 F.2d 552, 555 (10th Cir. 1950).
101. 340 U.S. 474 (1951).
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deed broadened the scope of review for the appellate courts. In his
opinion, Mr. Justice Frankfurter strongly indicated that the substan-
tial evidence rule had developed incorrectly when it developed to the
point that the reviewing court could determine that evidence "viewed
in isolation" could constitute substantial evidence. 0 2 Without ac-
knowledging that the Court ever "explicitly avowed this practice as
doctrine," Justice Frankfurter said, "What matters is that the belief
justifiably arose that the Court had so construed the obligation to
review."' 0 3 After reviewing the legislative history of the statutes, he
concluded that they directed the courts to assume more responsibility
".. . for the reasonableness and fairness of Labor Board decisions,
than some courts have shown in the past.''104

In retrospect, the resulting confusion seems to have been somewhat
naive. 10 5 It is difficult to see how the various courts of appeal could
have been so wrong, and the answer is that they were not so wrong
as the result of the Universal Camera case indicates. 10 6 The real sig-
nificance of the two statutes is not that they prescribe a new standard
for the scope of review, but that they afforded the Supreme Court
the opportunity for clarifying and delineating the substantial evi-
dence rule insofar as this is possible.

The problem facing the Court in the Universal Camera case was
brought about by the absence of rules pertaining to the admissibility
of evidence in administrative hearings. The difficulty in regard to
hearsay was created by the hearsay rule which had established the

102. "Even though the whole record may have been canvassed in order to de-
termine whether the evidentiary foundation of a determination by the Board
was 'substantial,' the phrasing of this Court's process of review readily lent
itself to the notion that it was enough that the evidence supporting the
Board's result was 'substantial' when considered by itself. It is fair to say that
by imperceptible steps regard for the fact-finding function of the Board led
to the assumption that the requirements of the Wagner Act were met when
the reviewing court could find in the record evidence which, when viewed in
isolation, substantiated the Board's findings." 340 U.S. 474, 478.

103. "The only fair conclusion seems to be that the pre-APA practice was both
variable and doubtful on- the question whether the reviewing court should
look at the evidence on both sides." 4 DAVIS, ADMINISTRATIVE LAw 129
(1958).

104. 340 U.S. 474, 490.
105. Professor Jaffe had taken the position that, "Obviously responsible men

would not exercise their judgment on only pait of the evidence that looks
in one direction .... " Jaffe, Judicial Review: "Substantial Evidence on the
Whole Record." 64 HARV. L. REv. 1233, 1235 (1951). It should be noted,
however, that it was in the labor cases that the substantial evidence rule
received its most restrictive interpretation. See Schwartz, The Substantial
Evidence Rule and the Administrative Procedure Act, 25 WASH. L. REv. 135
(1950).

106. Judge Frank, concurring in the decision made on remand of the case to the
Second Circuit, concluded, "Except that we did not consider the examiner's
findings which differed from the Board's, we had not in this case disobeyed
the new statute." NLRB v. Universal Camera Corp., 190 F.2d 429, 432 (2d
Cir. 1951) (concurring opinion).
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tradition of the unreliability of all hearsay, without any recognition,
other than the exceptions, that some hearsay is quite reliable, de-
pending upon its source and context. If the hearing officer could
receive all hearsay, then it was his responsibility to determine which
was and which was not reliable. The misunderstanding resulted from
the use of such terms as "such relevant evidence as a reasonable mind
might accept as adequate to support a conclusion." The reviewing
court, in determining whether this criterion had been met, had to
consider not only the evidence, but the evidence in its context, and
thus take the examiner's findings into account. The abolition of the
hearsay rule had not only removed the court's guide in determining
the fairness of the decision, the very act had placed upon them a
greater responsibility.

But the Universal Camera case commanded the reviewing courts to
do what they had recognized as their duty in the early cases under
the National Labor Relations Act.10 7 As to hearsay, this duty could be
accomplished only by examining its source. This, in effect, called for
a new form of the hearsay rule that all hearsay is admissible, but in
view of its secondary nature, its use for decisional purposes must be
predicated upon a determination that it is reliable either by reason
of its source or surrounding circumstances. This is what most of the
courts did, and an analysis of the cases shows that the courts in gen-
eral did a remarkable job in the face of a task so contrary to the
common law tradition.

107. See NLRB v. Bell Oil & Gas. Co., 98 F.2d 406 (5th Cir. 1938); Magnolia
Petroleum Co. v. NLRB, 112 F.2d 545 (5th Cir. 1940); NLRB v. Ford Motor
Co., 119 F.2d 326 (5th Cir. 1941),; NLRB v. Illinois Tool Works, 119 F.2d
356 (7th Cir. 1941); Donnelly Garment Co. v. NLRB, 123 F.2d 215 (8th Cir.
1942), all discussed infra. The courts said: Whether there is competent evi-
dence to support the Board's finding of fact is a question of law; whether
the competent evidence is sufficient is a question of fact, Jefferson Electric
Co. v. NLRB, 102 F.2d 949 (7th Cir. 1939) ; the test of substantiality is not
satisfied ". . . by evidence which merely creates a suspicion or amounts to
no more than a scintilla or which gives equal support to inconsistent in-
ferences," Appalachian Electric Power Co. v. NLRB, 93 F.2d 985 (4th Cir.
1938); see also NLRB v. Columbian Enameling and Stamping Co., 306 U.S.
292 (1939); it is the duty of the courts to examine the evidence and ana-
lyze it "as we do in the ordinary civil suits," to ascertain the existence of
substantial evidence, Wilson & Co. v. NLRB, 126 F.2d 114 (7th Cir. 1942);
NLRB v. Goodyear Tire & Rubber Co., 129 F.2d 661 (5th Cir. 1942), cert.
dismissed, 319 U.S. 776 (1943) ; there must be enough evidence to justify, if
the trial were to a jury, "a refusal to direct a verdict when the conclusion
sought to be drawn from it is one of fact for the jury," and any lesser amount
of evidence will not do. NLRB v. Sterling Electric Motors, Inc., 109 F.2d
194 (9th Cir. 1940), aff'd, 112 F.2d 63 (9th Cir. 1940), set aside on other
grounds, 114 F.2d 738 (9th Cir. 1940), cert. dismissed, 311 U.S. 722 (1940);
and there must be "relevant evidence," and orders based on evidence having
no probative force are not justified. NLRB v. Boss Mfg. Co., 107 F.2d (7th
Cir. 1939); NLRB v. Falk Corp., 102 F.2d 383 (7th Cir. 1939).
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V. HEARSAY UNDER THE SUBSTANTIAL EVIDENCE RULE

The courts tend to treat the problem of hearsay in the administra-
tive cases as sui generis with each administrative agency. Apart from
statutory procedures, which generally are not sufficiently different to
warrant this distinction, the one unifying reason for this is the kind
of private rights involved.108 All administrative law cases are, in a
broad sense, public interest litigation, i.e., litigation under a statute
for the purpose of implementing a statutory policy deemed beneficial
for the public welfare. Under this category, however, individual inter-
ests are affected to varying degrees. The regulatory agencies present
the most obvious example of public interest litigation; they are de-
signed to regulate an industry with a view to overall welfare, and
private rights under this type of action are at a minimum, since they
must give way to larger considerations. At the other extreme are the
cases involving aliens, who, in litigating their right of entry or right
to stay in this country; are asserting only a privilege against the gov-
ernment. In between these two polar situations are the administrative
cases involving litigation between private parties on the basis of a
statutory policy. One example of this is the Longshoremen's and
Harbor Workers' Compensation Act,' 0 9 imposing strict liability on
employers for injury to employees in the hours of their employment.
Another, and somewhat different one, is the National Labor Rela-
tions Act" 0 which, in effect, does only what the common law was
reluctant to do, in compelling recognition of the rights of labor.

A. THE REGULATORY AGENCIES

The regulatory agencies present the fewest number of cases in-
volving evidence problems. This can be explained by their function
of regulating in the public interest; the conflict presented in these

108. This point is highlighted by those cases requiring a judicial hearing for a
determination of jurisdictional facts. See Crowell v. Benson, 285 U.S. 22
(1932), holding that in a workmen's compensation case under the Long-
shoremen's & Harbor Workers' compensation Act that defendant had a
right to have the administrative agency's jurisdiction determined by a
court. This doctrine is probably no longer law, 4 DAVIS, ADMINISTRATIVE LAW
156 (1958), but the doctrine of Ng Fung Ho v. White, 259 U.S. 276 (1922),
that one making a substantial claim of citizenship is entitled to a judicial
hearing before being deported has not been overruled or discredited. Ibid.
See BIdges v. Wixon, 326 U.S. 135 (1945), discussed infra. Justice Brandeis,
concurring in St. Joseph Stock Yards Co. v. United States, 298 U.S. 38
(1936), said that in dealing with property rights a more liberal rule ap-
plies. Davis argues that: "The weakness of this view is that both property
rights and rights of liberty are of varying magnitude but a court which
properly applies the substantial evidence rule can provide all the needed
security, no matter how precious the rights." 4 DAVIS, ADMINISTRAxVE LAw
156, note 15 (1958).

109. 44 Stat. 1424 (1927), 33 U.S.C. § 901 (1958).
110. 49 Stat. 449 (1935), as amended 29 U.S.C. § 141 (1958).
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cases is that of the right of an individual as opposed to the public
welfare. Thus, the courts have, on occasion expressed dissatisfaction
that evidence has been excluded in a hearing of a regulatory agency.
In one case,"' faced with a confusing record, the court said that it
could not understand "Why . .. the Commission's attorney should
have thought it desirable to be so formal about the admission of
evidence .... "112 The court pointed out the danger ". . . always in-
volved in conducting such a proceeding in such a spirit, and the ab-
sence of any advantage in depriving the Commission or ourselves of
all the evidence which can conceivably throw any light upon the
controversy."'13

But where private rights are involved, the courts tend to rely on
the common law rules of evidence. In Bullock v. Chicago B. &c Q.R.,1 14

the court refused to enforce a reparation order of the Interstate Com-
merce Commission where the only evidence in the proceeding before
the Commission that plaintiffs paid and bore the freight charges was
the original receipted freight bills covering the shipments, the au-
thenticity of which was not established. The court said that the action
before the Commission for reparation was a suit for payment of
money, private in its nature, and ". . . the public is not concerned;
so, of course, there are substantial reasons why in a proceeding of this
kind the rules of law governing the admission of evidence should be
more carefully observed by the commission,"'1 and concluded that
the order was not supported by substantial evidence.

In- the same vein, the Supreme Court in Federal Trade Commission
v. Cement Institute,116 said that rules which bar certain types of evi-
dence in criminal or quasi-criminal cases are not controlling in pro-
ceedings ". . . where the effect of the Commissioner's order is not
to punish or to fasten liability on respondents for past conduct but

III. Samuel H. Moss, Inc. v. FTC, 148 F.2d 378 (2nd Cir. 1945), cert. denied,
326 U.S. 734 (1945).

112. 148 F.2d 378, 380.
113. Ibid.
114. 19 F. Supp. 862 (D.C.M.D. Minn. 1937).
115. 19 F. Supp. 862, 864. See also Southern R. v. Eichler, 56 F.2d 1010 (8th Cir.

1932) (in an action to enforce reparation awarded a shipper, findings and
order of the Commission prima fade only).

116. 333 U.S. 683 (1948). The evidence in question was a letter written by an
official of defendant companies. It contained a statement to the effect that
the cement industry was one which could not stand free competition. It is
not clear whether the court of appeals held its admission error on the ground
that it was opinion, or hearsay. It seems that it was hearsay offered as cir-
cumstantial evidence. The Supreme Court held that it was admissible be-
cause of its relevance. "The relevance of this statement indicating this Insti-
tute Official's informed judgment is obvious. That it might be only his con-
clusion does not render the statement inadmissible in this administrative
proceeding." 333 U.S. 683, 706.
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to ban specific practices for the future in accordance with the general
mandate of Congress." 117

Where a regulatory agency proceeds against a party which has com-
plied with a consent decree, the government is not entitled to an
additional decree requiring a division of the defendant into separate
and distinct corporations to restore competitive conditions based on
hearsay evidence. 118 The government relied "in large measure" upon
various statements contained in the Federal Trade Commission report,
which were based upon an ex parte investigation. To allow this hear-
say as

• . . substantive evidence upon the questions of fact here
involved, violates the fundamental rules of evidence entitling
the parties to a trial of issues of fact, not upon hearsay, but
upon the testimony of persons having first hand knowledge
of the facts, who are produced as witnesses and are subject
to the test of cross-examination. l1 9

In cases where the evidence is hearsay that probably would be ad-
mitted in a judicial trial, the courts do not rely on this fact, but still
consider the hearsay in the context of the case before it. In Phelps
Dodge' Refining Corp. v. Federal Trade Commission,1 20 the hearsay
used was part of an agreement containing stipulations approved by
the petitioners, who were charged with unfair methods of competi-
tion. The stipulated facts showed that the association involved had
committed the violations complained of. The only item of proof as
to the two companies concerned was a memorandum. The court,
conceding that the memorandum was hearsay, as it was used to prove
the facts therein, said it was persuasive hearsay. In view of the
petitioners' agreement to its inclusion, the court inferred the authori-
ty of the persons named to act for the corporation and concluded
that the illegality was "incontestably established by express descrip-
tion."

In Montana Power Co. v. Federal Power Commission,'2' the peti-
tioner insisted that nineteenth century newspaper accounts and his-
tories describing the use of a river were inadmissible hearsay. The
court, after saying that the rules of evidence were not applicable,
pointed out that even though hearsay lacks certain guaranties of trust-
worthiness, ". . . it may yet be relevant and have probative value.
Where it is the best available evidence, as where the subject matter

117. 333 U.S. 683, 706.
118. United States v. International Harvester Co., 274 U.S. 693 (1927).
119. Id. at 703.
120. 139 F.2d 393 (2d Cir. 1943).
121. 185 F.2d 491 (D.C. Cir. 1950), cert. denied, 340 U.S. 947 (1951).
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is beyond recall of living witnesses, hearsay may be admitted even in
judicial proceedings.' 1 22

The mere fact that private interests are adversely affected, of course,
does not mean that the litigation is no longer within the purview of
public interest, and attempts of litigants to have a rule-making pro-
ceeding considered as adjudication of private rights do not succeed.
In Opp Cotton Mills, Inc. v. Administrator,123 the administrative pro-
ceeding resulted in an order for a minimum wage rate for the textile
industry. Although it seems that hearsay was involved, the court was
not sufficiently concerned to discuss hearsay as such, saying simply,
"The reliability of the data published in the Bulletin was supported
before the Administrator by the testimony of some of his compliers."'124

The best discussion of the use of hearsay under the substantial evi-
dence rule in the regulatory agencies is in Willapoint Oysters v.
Ewing,x25 another rule-making proceeding, in which an order of the
Federal Security Agency prescribing certain standards for canned
oysters resulted. On the question of hearsay, the court said:

The degrees of probative force and reliability of hearsay
evidence are infinite in variation, and its use by administra-
tive bodies, ex necessitate, must in part be governed by the
relative unavailability of other and better evidence. How-
ever, since 'substantial evidence' includes more than 'uncor-
roborated hearsay' and 'more than a mere scintilla,' the find-
ings, to be valid, cannot be based upon hearsay alone, nor
upon hearsay corroborated by a mere scintilla. Founded upon
these requirements, the test whether evidence is 'substantial,'
is whether, in the individual case before the court, there is
'such relevant evidence as a reasonable mind might accept
as adequate to support a conclusion. '12 6

Under this test, the court found that there was "no abusive and thus
reversible use of hearsay."

One of the few instances in which a regulatory agency has been
reversed for relying on hearsay in Tri-State Broadcasting Co. v. Feder-
al Communications Commission,12 7 in which the question was whether
a permit for a radio station should be granted. A witness stated that
he had talked with large numbers of persons-music teachers, direc-

122. 185 F.2d 491, 498 (D.C. Cir. 1950).
123. 312 U.S. 126 (1941).
124. 312 U.S. 126, 155 (1941).
125. 174 F.2d 676 (9th Cir. 1949).
126. Id. at 691.
127. 96 F.2d 564 (D.C. Cir. 1938). Davis calls the case an "especially extreme"

one. DAvis, ADMINISTRATIVE LAw 258 (1960). Wigmore said of the holding:
"No wonder the administrative agencies chafe under such impractical con-
trol." 1 WIGMoRE 33.
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tors of glee clubs and choirs, public officials, club officers, and busi-
ness men-and was allowed to testify: " 'Those I talked to were unani-
mously of the opinion that another station would be very beneficial,
and the majority, of them promised financial support to it.' ",128 The
appellant was an intervenor against the granting of the application.
The court found the testimony to be incompetent. "Its admission
deprived the appellant of the right to cross-examine those a composite
of whose views Roderick was reflecting into the record."' 29

Since the proceeding was an adversary one, the court emphasized
that the opponent had no opportunity for cross-examination, while
recognizing the liberality of the rules of evidence in administrative
proceedings. But the real point seems to be that the evidence was
hearsay based on opinion, and was impossible to rebut, save by the
same type of evidence. Even though theoretically the matter in issue
was one of public welfare, the decision resulted in a determination
of financial interest only to the parties involved.

B. THE ALIEN CASES

It is in the cases involving the deportation and exclusion of aliens
that hearsay is most frequently relied on for a determination of the
issues.' 3 0 In part, this is due to necessity, and in part, to the political
implications involved. 131 The courts have recognized that the power

128. 96 F.2d 564, 566 (D.C. Cir. 1938).
129. Id. at 567.
130. Since June 14, 1940, the immigration laws, formerly administered by the

Secretary of Labor, have been administered by the Attorney General. Reor-
ganization Plan No. V, 54 Stat. 1230, 1238 (1940). The regulations of the
Immigration and Naturalization Service, Department of Justice, currently
provide for hearings pertaining to the exclusion, 8 CFR 236 (Supp. 1960),
and deportation of aliens, 8 CFR 242 (1958). Both types of hearings are
held by a Special Inquiry Officer, but the regulations for exclusion hearings
material evidence. 8 CFR 236.2 (b) (Supp. 1960), while those for de-
material evidence . . ." 8 CFR 236.2(b) (Supp. 1960), while those for de-
portation hearings provide that, "A determination of deportability shall not
be valid unless based on reasonable, substantial and probative evidence."
8 CFR 242.14 (1958). Appeals from both types of hearings may be made
to the Board of Immigration Appeals. 8 CFR 3.1 (b) (1) and (2) (Supp.
1960). The regulations also provide for review in certain instances by the
Attorney General. 8 CFR 3.2 (h) (Supp. 1960).

Prior to the Administrative Procedure Act, habeas corpus was the only
remedy by which deportation orders could be challenged in the courts.
Heikkila v. Barbe, 345 U.S. 229 (1953). However, under section 10 of the
Administrative Procedure Act, judicial review by an action in a federal
district court for a declaratory judgment and injunctive relief are available.
Shaughnessy v. Pedreiro, 349 U.S. 48 (1955).

131. ". . . any policy toward aliens is so vitally and intricately interwoven with
contemporaneous policies in regard to the conduct of foreign relations, the
war power, and the maintenance of a republican form of government. Such
matters are so exclusively entrusted to the political branches of government
as to be largely immune from judicial inquiry or interference." Harisiades v.
Shaughnessy, 342 U.S. 580, 588-89 (1952).
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of Congress to regulate aliens is plenary, and "only in case of extreme
abuse will the courts intervene." 132 Consequently, not even the Ad-
ministrative Procedure Act applies to deportation hearings, except
for the provisions pertaining to judicial review,13 3 although the Im-
migration and Nationality Act of 195213 provides that deportation
orders shall be supported by "... reasonable, substantial, and proba-

tive evidence." 1 5

However, the courts have consistently held that an alien subject
to deportation must be given a fair hearing,136  consistent with
"... the fundamental principles of justice embraced within the con-
ception of due process .... .137 The most often quoted standard is
that given by Justice Brandeis:

Moreover, a hearing granted does not cease to be fair, merely
because rules of evidence and of procedure applicable in
judicial proceedings have not been strictly followed by the
executive; or because some evidence has been improperly re-
jected or received. To render a hearing unfair the defect, or
the practice complained of, must have been such as might
have led to a denial of justice, or, there must have been absent
one of the elements deemed essential to due process.138

It is clear that subject to this limitation, ". . . hearsay and other

evidence incompetent in a judicial hearing may be used to sustain a
finding of fact."' 139 And the immigration tribunals are ". . . free,
within reason and fairness, to follow their own views as to what has
probative value ...."140 Because of this, the alien cases provide the

132. Hyun v. Landon, 219 F.2d 404 (9th Cir. 1955), af'd by an equally divided
Court, 350 U.S. 990 (1956).

133. In 1950, the Supreme Court held the provisions of the Administrative Pro-
cedure Act to be applicable to deportation hearings. Wong Yang Sung v.
McGrath, 339 U.S. 33 (1950). Congress promptly overruled the decision by
a Supplemental Appropriations Bill Rider, providing that "proceedings under
lAw relating to the exclusion or expulsion of aliens shall hereafter be with-
out regard to sections 5, 7 and 8 of the Administrative Procedure Act." 64
Stat. 1048 (1950). Subsequently, the "sole and exclusive" procedure for de-
portation hearings was embodied in the Immigration and Nationality Act
of 1952, 66 Stat. 208, 8 U.S.C. § 1101 (1958).

134. Note 133, supra.
135. 66 Stat. 210, 8 U.S.C. s. 1252(b) (4) (1958).
136. Ramirez-Rangel v. Butterfield, 234 F.2d 828 (6th Cir. 1956); Morrell v.

Baker, 270 F. 577 (2d Cir. 1920), app. dismissed, 258 U.S. 606 (1922).
137. Tang Tun v. Edsell, 223 U.S. 673, 682 (1912). See United States ex rel.

Paktorovics v. Murff, 260 F.2d 610 (2d Cir. 1958); Yiannopoulos v. Robin-
son, 247 F.2d 655 (7th Cir. 1957).

138. United States ex rel. Bilokiumsky v. Tod, 263 U.S. 149, 157 (1923).
139. Chun Kock Quon v. Proctor, 92 F.2d 326 (9th Cir. 1937).
140. Singh v. District Director, 96 F.2d 969, 971 (9th Cir. 1938). "'...it is now

established, in proceedings in immigration cases, that neither the hearsay
rule nor the best evidence rule, nor, indeed, any of the common law rules
of evidence need be observed. A board of special inquiry, which determines
these cases, may consider hearsay evidence . ..which would not be compe-
tent i a court of law, which evidence may not be attacked upon habeas
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severest test of the use of hearsay without a hearsay rule, and the
courts do reverse deportation orders based on hearsay.

The courts have pretty consistently allowed certain types of hearsay
to be used in the alien hearings with little question. These types
may be analogized to the hearsay admitted under the exceptions to
the hearsay rule. In most instances, the hearsay would not be ad-
mitted in a judicial trial, but it is of the type which reasonable men
would rely on in the conduct of serious affairs. The attitude of the
courts toward this type of hearsay is summed up by the statement that
although the rules of evidence do not control, reason, logic, and com-
mon sense do control. 141

A letter from an American consul in a foreign country on the
presence of the alien in that country is an official communication
which may be used as probative evidence, 142 as may a letter from a
foreign official pertaining to records under the official's care, trans-
mitted by the American Consul General after a consular investiga-
tion,14 and a cablegram from an American consul stating that visas
were not issued by his consulate to the alien may be used.' 44 The
use of prior records, 145 and testimony from prior proceedings146 have
been consistently allowed. A doctor's medical certificate pertaining to
the age of the alien, 47 and a medical certificate relating to the
psychological condition of the alien, even though based on hospital
records, 48 are admissible. Affidavits may be used for their probative
value, if an opportunity for cross-examination is given to the alien. 49

Statements of persons not witnesses are allowed where there are
corroborating circumstances. Thus, the written statement of a father

corpus.' " United States ex rel. Leon v. Shaughnessy, 143 F. Supp. 270, 273
(S.D.N.Y. 1956), aff'd sub nor., United States ex rel. Leon v. Murff, 250
F.2d 436 (2d Cir. 1957).

141. O'Connell ex rel. Kwong Han Foo v. Ward, 126 F.2d 615 (1st Cir. 1942).
142. United States ex rel. Andonovitch v. Carr, 6 F. Stpp. 1021 (X.D.N.Y. 1934).
143. The Washington, 19 F. Supp. 719 (S.D.N.Y. 1937).
144. United States ex rel. Smith v. Curran, 12 F.2d 636 (2d Cir. 1926) ; see also

Singh v. District Director, 96 F.2d 969 (9th Cir. 1938).
145. United States ex rel. Ng Kee Wong v. Corsi, 65 F.2d 564 (2d Cir. 1933)

Ex parte Wong Foo Gwong, 50 F.2d 360 (9th Cir. 1931); Yee Chun v.
Nagle, 35 F.2d 839 (9th Cir. 1929) ; Moy Said Ching %,. Tillinghast, 21 F.2d
810 (1st Cir. 1927).

146. United States ex rel. Yee Kwang Seting v. Director, 25 F. Stpp. 921 (S.D.N.Y.
1938), aff'd, 102 F.2d 1021 (2d Cir. 1939) ; United States ex rel. NG Sher
Him v. Reimer, 23 F. Stpp. 423 (S.D.N.Y. 1938); Yong Yung See v. United
States, 92 F.2d 700 (9th Cir. 1937).

147. United States ex rel. Fong On v. Day, 54 F.2d 990 (2d Cir. 1932); NG Mon
Tong v. Weeding, 43 F.2d 718 (9th Cir. 1930).

148. United States cx rel. Leon v. MUrff, supra, note 40.
149. United States ex rel. Karpathiou v. Schlofeldt, 106 F.2d 928 (7th Cir. 1939),

cert. denied, 309 U.S. 681 (1939) ; Hays v. Zahariades, 90 F.2d 3 (8th Cir.
1937), cert. denied, 302 U.S. 734 (1937).
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that he was born in China, 5 0 ex parte statements of the customers
of a prostitute, where there is other evidence to support the find-
ings,151 and signed statements of three prostitutes, and the testimony
of the inspector as to what they had said, are permitted.15 2 And news-
paper reports, 15 3 and pamphlets 54 have been allowed tO be used for
their probative value where they constitute only a portion of the
evidence relied upon.

One of the tests the courts use to determine when a hearing has
been unfair is the opportunity given to the alien for rebuttal or cross-
examination, and the courts place heavy reliance on the failure of
the alien to make use of the opportunity for cross-examination or to
attempt to rebut the hearsay evidence. 155 Thus, where the allegation
is that the alien has not had a fair hearing because of the admission
of hearsay statements without permitting a cross-examination of the
affiant, the absence of the affiant is "regrettable," but the alien,
knowing the contents of the affidavit, and having had ample oppor-
tunity to make his demand at a proper time without doing so, waived
his right.' 56 Similarly, where hearsay testimony from another case
was used to impeach a prior determination of citizenship, the court
expressed dissatisfaction with this procedure, but relied on the fact that
it was not shown that the prior witnesses were unavailable, and their
statements were called to the attention of the applicant, who indicated
no desire to have them testify. 157

An alien cannot use the excuse of lack of money to go to a distant
location to cross-examine affiants of statements used against him,
even though he asserted his right at the proper time.' 5' There was
no objection to the use of the statements, and there was other evidence
to substantiate the findings. And if the persons who made the hearsay
statements are no longer available, failure to produce for cross-exam-
ination does not result in an unfair hearing, where, apart from the
statements, there is sufficient evidence to sustain a finding of de-
portability." 9

150. White v. Chan Wy Sheung, 270 F. 764 (9th Cir. 1921).
151. United States ex rel. Ng Wing v. Brough, 15 F.2d 377 (2d Cir. 1926).
152. Yip Wah v. Nagle, 7 F.2d 426 (9th Cir. 1925).
153. United States ex rel. Gegiow v. Uhl, 215 F. 573 (2d Cir. 1914), rev'd on

other grounds, 239 U.S. 3 (1915); Healy v. Backus, 221 F. 358 (9th Cir.
1915).

154. Muedoch v. Clark, 53 F.2d 155 (1st Cir. 1931).
155. E.g., United States ex rel. Karpathiou v. Schlotfeldt, supra note 149 (counsel

waived right to cross-examination); Hays v. Zahariades, supra note 149 (all
witnesses who made affidavits cross-examined by alien)

156. United States ex rel. Diamond v. Uhl, 266 F. 34 (2d Cir. 1920).
157. Yong Yung See v. United States, supra note 146.
158. Singh v. District Director, supra note 140.
159. Navarrette-Navarrette v. Landon, 223 F.2d 234 (9th Cir, 1955), Cert. Den.,

351 U.S. 911 (1956).
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The counsel for an alien who declines the opportunity for cross-
examining the psychiatrist who 'made the findings in question, even
though based on hospital records, cannot object to the report on the
ground of hearsay. 160 The silence of an alien as to certain writings
allegedly by him permits an inference of the truth of the matter there-
in, and may be used to sustain a finding that the alien is an anarchist
and advocates overthrow of the government. 10 ' If the hearsay is docu-
mentary evidence that could easily be rebutted or explained by the
alien who fails to do so, it may be used for its probative value,162 and
where the hearsay consists of a record kept over a period of time con-
cerning certain activities, it is necessary only that the alien be given
an opportunity to "produce refutation of the facts" set out.163

These cases, allowing the use of hearsay, show that basically the
responsibility for any alleged unfairness lies with the alien. The
courts do not permit the alien to allow the government to prove or
attempt to prove its case, and then, having taken none of the burden
of disapproving, use the government's meth9d of proof as a tactical
weapon.

This seems to be the distinction between these cases and those
where the courts hold that the hearsay is erroneously used. Here, the
courts place heavy reliance on the absence of the opportunity to cross-
examine, and where the alien is denied the opportunity in the first
place, have said, "The right to cross-examine, even in deportation
proceedings, is a constitutional one."' 64 Thus, any verified or unveri-
fied ex parte statements are incompetent if the makers are not pro-
duced for cross-examination, no matter what the distance or expense
involved in producing them.' 65

In these cases, the courts speak of the hearing's being unfair. 66

The refusal to produce for cross-examination persons whose ex parte
statements were relied on deprived the alien of a fair trial, even though
no demand for cross-examination was made until after the hearing. 67

The hearing was unfair where the immigration officers totally re-
jected the direct and positive testimony of petitioner and four other
witnesses to the effect that petitioner's alleged father, a citizen, had

160. United States ex rel. Leon v. Shaughnessy, supra note 140.
161. Vajtauer v. Commissioner, 273 U.S. 103 (1927).
162. United States ex rel. Ross v. Wallis, 279 F. 401 (2d Cir. 1922) (evidence of

pedigree).
163. Sercerchi v. Ward, 27 F. Supp. 437 (D. Mass. 1939) (employment record).
164. Gonzales v. Zurbrick, 45 F.2d 934, 937 (6th Cir. 1930), quoted in United

States ex rel. Leon v. Shaughnessy, supra note 140.
165. Ex parte Radivoeff, 278 F. 227 (D.C.D.Mont. 1922).
166. For an excellent example of an unfair hearing, see Whitfield v. Hanges, 222

F. 745 (8th Cir. 1915) ("The hearing of the accused was unfair and unjust
and entitled the appellees to the relief of the court.")

167. Maltez v. Nagle, 27 F.2d 835 (9th Cir. 1928).
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four sons because it was at variance with the testimony of another
Chinese person taken several years earlier in another proceeding. 168

The lack of opportunity to cross-examine the inspector who made
an investigation as to the physical and mental condition of the alien
at the time of his admission resulted in an unfair hearing.169 Where
medical evidence is used in a hearing on the exclusion of an alien, it
should be by affidavit setting forth the qualifications of the witnesses
and the reasons for the opinion, and not by medical certificates mere-
ly. 17 0 And where the uncontradicted testimony of eyewitnesses shows
that the boy seeking admission to the United States as a citizen is the
son of a native born citizen, the basing of the order of deportation
upon the testimony of experts, none of whom could have had any
actual knowledge of the date of the boy's birth, is manifestly unfair
and invalid.'7 1

In Chun Kock Quon v. Proctor,172 the court said the fact that hear-
say evidence is admissible does not alter its lesser probative value.

When the hearsay consists of mere conclusions of letters, not
even made affidavits, and offered with the admission that the
records from which the conclusions are drawn are available
to the board of inquiry, but not produced, it has no proba-
tive weight at all against the prima facie case of the prior
determination of citizenship. 173

In United States ex rel. Dong Wing Ott v. Shauglhnessy,1'7 4 the
court held that hearsay evidence in the nature of a treatise concern-
ing the interpretation of blood grouping tests was not alone sufficient
to authorize exclusion of the alien on the ground that the applicants
did not in fact have the necessary family relationship. Without the
treatise, the administrative finding was unsupported, and there was
no other competent corroborative evidence. The court conceded that
the treatise may properly be considered as ". . . the kind of evidence
on which responsible persons are accustomed to rely in serious af-
fairs .... ' " but pointed out that ".... it cannot be said that the author
himself, or some similar expert 'was not conveniently available'."' 75

As this case indicates, the recent cases tend to show more willing-
ness on the part of the courts to concern themselves with the implica-
tions of admitting hearsay, and occasionally the alien predicates error

168. Ex parte Cheung Tung, 292 F. 997 (D.C. Wash. 1923).
169. In re Sugano, 40 F.2d 961 (D.C.S.D. Cal. 1930).
170. United States ex rel. Papa v. Day, 45 F.2d 435 (S.D.N.Y. 1930).
171. Carmichael v. Wong Choon Oik, 119 F.2d 173 (9th Cir. 1941).
172. 92 F.2d 326 (9th Cir. 1937).
173. 92 F.2d 326, 329 (9th Cir. 1937).
174.. 116 F. Supp. 745 (S.D.N.Y. 1953).
175. Id. at 751.
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on the exclusion of hearsay. in Acosta v. Landon,1 7 6 the alien had
been ordered deported on the ground that he had been a member of
the Communist Party. He alleged error in the exclusion of evidence
concerning his counsel's conversation with a Mr. King, which in-
cluded a statement by King that he had not been at a Communist
meeting, which statement was directly contrary to the testimony of
a witness. This evidence had probative value and should have been
admitted, but its exclusion was not so prejudicial as to constitute
reversible error. "Evidence might have less weight because it is hear-
say, but as a necessary implication of the rule admitting it, the fact
that it is hearsay will not make it weightless. How much weight such
hearsay evidence was entitled to is problematical."' 177

This change is due in part to the Immigration and Nationality
Act of 1952,178 which requires that the evidence in the hearings be
"reasonable, substantial, and probative."'1 79 In United States ex rel.
Brozovich v. Holton,i80 the Board of Immigration Appeals had re-
fused to accept the finding of the Special Inquiry Officer, and in its
analysis of the evidence relied upon the testimony of one Cvetic that
the petitioner was commonly referred to as a member of the Com-
munist Party by other Communists, and that only Party members
were hired to work on the staff of the paper where petitioner worked.
Said the court: "This testimony was hearsay and has no more proba-
tive value than the tattlings from a town meeting. Surely this evi-
dence does not meet the strict standard which Congress has erected,
that is, that the evidence must be 'reasonable, substantial, and proba-
tive.' "181

In Fougherouse v. Brownell,l8 2 there was considerable hearsay of-
fered by both parties, particularly by the petitioner as to reputation,
but "the testimony was properly admitted for what it was worth."
The court, however, took pains to point out that it did not consider
the several copies of various publications offered in evidence in ar-
riving at its decision, saying that this type of evidence has been held
relevant, but the government had not sufficiently shown any con-
nection between the petitioner and the matter appearing in the news-
papers.

Bridges v. Wixon 183 was reversed for the use of hearsay in determin-

176. 125 F. Supp. 434 (S.D. Cal. 1954).
177. 125 F. Supp. 434, 439.
178. Note 133, supra.
179. 66 Stat. 210, 8 U.S.C. § 1252 (b) (4).
180. 222 F.2d 840 (7th Cir. 1955).
181. 222 F.2d 840, 844 (7th Cir. 1955).
182. 163 F. Supp. 580 (D. Ore. 1958).
183. 326 U.S. 135 (1945).
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ing the deportability of Harry Bridges, a labor leader who had al-
legedly been affiliated with the Communist Party. In dealing with
the use of the hearsay, the Court said, "There has been some relaxa-
tion of the rule in alien exclusion cases. But we are dealing here with
deportation of aliens whose roots may have become, as they are in the
present case, deeply fixed in this land."18 4 The Court then admitted
that the courts have been liberal in relaxing the ordinary rules of
evidence in administrative hearings, but quoted the passage from the
Louisville & Nashville Railroad case' 8 5 to the effect that the more
liberal the practice in admitting testimony, the more imperative the
obligation to preserve the essential rules of evidence.

The dissent insisted that no principle of law was better settled than
that the technical rules for the exclusion of evidence, ". . . particular-
ly the hearsay rule, need not be followed in deportation proceed-
ings . . . . The only objections that can be taken to the evidence in

such proceedings are not to its admissibility, but to its probative
value." 86

Professor Davis has said that the case rests "upon unique considera-
tions and stems to involve flagrantly unsound analysis," and that it
is of little or no value as future authority. 187 It is true that the logic
of the majority opinion leaves something to be desired, and that there
were wide political implications involved.188 However, the value of
a case as precedent does not necessarily lie in its logic or analysis of
the problem and the value of the Bridges case was more in its ideas
and attitudes than its analysis, as is shown by the subsequent cases
under the Administrative Procedure Act' 89 and the Immigration and
Nationality Act.' 90

Prior to the Administrative Procedure Act, the only remedy by
which a deportation order could be challenged in the courts was
habeas corpus.'9 1 The general rule is that in collateral review in
habeas corpus proceedings, "it is enough that there was some evidence
from which the findings and conclusions of the administrative tribunal
could be deduced and that no error was committed so flagrant as to

184. 326 U.S. 135, 154.
185. Interstate Commerce Commission v. Louisville & Nashville R., 227 U.S. 88

(1912).
186. 326 U.S. 135, 176 (dissenting opinion).
187. DAVIS, ADMINISTRATIVE LAW 266 (1960). The case can be distinguished on

the ground that it was error to admit into evidence certain unsworn state-
ments taken in violation of the rules of the Regulations of the Immigration
and Naturalization Service, but the Court's emphasis on the use of hearsay
is too strong to be ignored.

188. See the concurring opinion of Mr. justice Murphy, 326 U.S. 135, 157.
189. 60 Stat. 237 (1946), 5 U.S.C. § 1001 (1958).
190. 66 Stat. 208 (1952), 8 U.S.C. § 1101 (1958).
191. Heikkila v. Barber, 345 U.S. 229 (1953).
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convince the court of the substantial unfairness of the trial.' 92 But
review by way of a declaratory judgment under section 10 of the
Administrative Procedure Act requires that the agency finding be sup-
ported by "substantial evidence and is not arbitrary, capricious, or an
abuse of discretion."'193 The scope of review is now the same whether
review is sought by declaratory judgment or habeas corpus. 9 4

For what is apparently the first time, a court in 1956 in an alien
case said, "Findings to be valid cannot be based upon hearsay alone,
nor upon hearsay corroborated by a mere scintilla. The test is whether
in the individual case before the court there is 'such relevant evidence
as a reasonable mind might accept as adequate to support a conclu-
sion.' "195

The most interesting point about the alien cases is not the recent
improvement in the language of the cases about the requirement of
reliable and probative evidence, and the application of the substan-
tial evidence rule as opposed to the requirement of fairness. This
does not seem to have made the outcome of the cases any different
than it would have been had the courts continued to rely solely on
the standard of fairness. 'The interesting point is the extent to which
the courts reasonably went in resolving the issue of unfairness on
the basis of the degree of responsibility for the alleged unfairness on
the part of the aliens. Once hearsay is accepted, this is not a sur-
prising development, since whenever one has the opportunity to rebut
probative evidence, his failure to do so can be considered against
him. The point here is that the courts limited this test of the reliabil-
ity of hearsay, so to speak, to that type of hearsay which the alien
could refute, if he chose to do so. Although this consideration is most
prevalent in the alien cases, it is not limited to them. 196

C. WORKMEN'S COMPENSATION

The Longshoremen's and Harbor Workers' Compensation Act 97

was enacted to provide federal workmen's compensation in areas
where the workmen were excluded from coverage by state compensa-

192. Fougherhouse v. Brownell, 163 F.Supp 580, 584 (D.Ore. 1958), citing
Harisiades v. Shaughnessy, 187 F.2d 137 (2d Cir. 1951), aff'd, 342 U.S. 580
(1952).

193. Ibid.
194. Cruz-Sanches v. Robinson, 136 F.Supp. 52 (S.D. Cal. 1955); United States

ex rel. Brozovich v. Holton, 222 F.2d 840 (7th Cit. 1955).
195. United States ex rel. Leon v. Shaughnessy, supra note 140. It is significant

that the court cited no alien case for its statement, but was quoting from
Willapoint Oysters v. Ewing, supra note 125.

196. See e.g. Tri-State Broadcasting Co. v. FCC, discussed supra note 127.
197. 44 Stat. 1424 (1927), 33 U.S.C. § 901 (1958).
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tion laws because of the character of their employment. 198 Within its
sphere, ". . . the statute was designed to accomplish the same general
purpose as the workmen's compensation laws of the states." 199 The
hearings under the Act are held by deputy commissioners, who are
to proceed in such manner ". . . as to best ascertain the rights of the
parties."20 0 The rights adjudicated under the Act are private rights,
i.e., "the liability of one individual to another under the law as de-
fined."20' And the Act is to be "construed liberally in furtherance of
the purpose" for which it was enacted.20 2 Thus, the federal compen-
sation cases turn on considerations that are entirely different from
those in the alien cases. The latter are cases of individuals asserting a
privilege against the government; the former are cases of individuals
asserting rights against individuals, under a specially designed statute.

Although hearsay is admissible in the compensation hearings, again
this does not mean that all hearsay may be used for its probtive value.
As to that which is used, as in the alien cases, the determining fac-
tors appear to be corroborating circumstances, and the emphasis on
the opportunity for cross-examination.

Some courts, at least, show an acute awareness of the problem of
hearsay without a hearsay rule. In one case,203 the court sustained
the deputy commissioner in his findings, but was happy about his
use of hearsay, which it did not find necessary for determining the
case. Admitting that under state workmen's compensation acts hearsay
testimony has been admitted and is sometimes said to be enough to
sustain a claim, the court said, "But whether what a detective said
another detective said a witness said would be enough to prove a
claim, is something we are glad we do not have to decide in this
case."

2 0 4

The hearing officer is free to disregard the hearsay if he so chooses,
apparently because it is hearsay, 20 5 and if the appellant has waived
his right to cross-examination, he cannot later complain because
"... hearsay evidence was admitted and believed."2 06

198. Parker v. Motor Boat Sales, 314 U.S. 244 (1941).
199. Crowell v. Benson, 285 U.S. 22, 40 (1931).
200. 44 Stat. 1437 (1927), 33 U.S.C. § 923 (a) (1958).
201. Crowell v. Benson, supra note 199.
202. Baltimore & Philadelphia Steamboat Co. v. Norton, 284 U.S. 408 (1932);

O'Leary v. Brown-Pacific-Maxon, Inc., 340 U.S. 504 (1951).
203. Kwasizur v. Cardillo, 175 F.2d 235 (3rd Cir. 1949), cert. denied, 338 U.S.

880 (1949).
204. Id. at 237. Cf. Oceanic Fisheries v. Alaska Industrial Board, 109 F. Supp.

103 (D.C. Alaska 1953), wherein the court showed a liberal attitude toward
the use of hearsay in the administrative process. "The notion that hearsay
should be admitted and given its natural probative effect is no longer
novel." 109 F. Supp. 103, 104.

205. Metropolitan Sand & Gravel Corp. v. Lowe, 22 F. Supp. 65 (E.D.N.Y. 1938).
206. Walker v. Marshall, Ill F.2d 794 (9th Cir. 1940).
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In the cases where hearsay is used, there are almost invariable cor-
roborating circumstances. Thus, a hearsay memorandum of a state-
ment made by the claimant to the deputy commissioner upon an
ex parte investigation, amounting to an admission, was held to be
sufficient to sustain the findings, which were contra to the direct
testimony of the claimant.2 07

One of the strongest cases on the use of corroborating circumstances
is one in which the award had been made on the basis that deceased
had struck his right temple against a filing cabinet at work, which
had caused a cerebral hemorrhage. The widow, daughter, and brother-
in-law all testified that the deceased had told them that he struck his
head on a filing cabinet. The Act specifically provides that declara-
tions of the deceased as to his injury shall be sufficient to establish
it if corroborated by other evidence. 208 For corroboration, the court
relied on the fact of the injury on or about the date in question, that
deceased had worked at the office, had come home at the usual time
with the injury, and that there was a filing case in the office on
which he could have injured himself.

In another case,209 the deceased's complaints to his wife naming
symptoms characteristic of a heart attack were held to be sufficiently
corroborated by a hearsay statement signed by deceased's boss who had
died prior to the hearing, and the testimony of the wife as to de-
ceased's coming home sick.

And in another case,2 10 the evidence of the dependency of the
mother and minor brothers and sisters on the deceased consisted in
part of wage reports containing comments to the effect that deceased
claimed four or five dependents. The appellants had obtained and
submitted the wage reports, and were in no position to complain.
The court did not rely on this, but considered instead the fact that
reports were "substantially corroborated by other evidence."

Where the hearsay evidence is of such nature that cross-examination
is obviously desirable, the courts will reverse for failure to permit it.
In the compensation cases, this evidence is often the reports of doctors.
In McCarthy Stevedoring Corp. v. Norton,211 the court said the doc-
tor's written report was a most important piece of evidence, and on
general principles of jurisprudence,2 12 opportunity should be granted

207. Associated General Contractors v. Cardillo, 106 F.2d 327 (D.C. Cir. 1939).
208. 44 Stat. 1437 (1927), 33 U.S.C § 923 (a) (1958).
209. John W. McGrath Corp. v. Hughes, 264 F.2d 314 (2d Cir. 1959).
210. California Ship Service Co. v. Pillsbury, 175 F.2d 873 (9th Cir. 1949).
211. 40 F. Supp. 957 (E.D. Pa. 1939).
212. The report of the case contains the word jurisdiction, obviously a misprint

for jurisprudence.
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for the cross-examination of a witness whose testimony is treated as
material.

In another case involving doctors' reports, 213 the hearing officer
disregarded the testimony of two doctors offered by deposition with
full cross-examination in favor of evidence in the form of two ex parte
letters from two other doctors. The court said that even under the
liberal provisions of the Longshoremen's Act, it could not sanction
such a practice. The Act ". . . does not, indeed it could not, dispense
with a right so fundamental in Anglo-Saxon law as the right of cross-
examination." 214

In view of the nature of the statute'involved, the small number of
federal cases in this area concerned with hearsay is not surprising.
Even though private rights are involved, the statute is in effect an
insurance scheme, imposing strict liability, with concomitant provi-
sions limiting the amount of recovery. Thus, the employer can calcu-
late the probable cost to him for injuries to employees, and the
awards for employee injuries come more under the heading of ex-
penses of business than out-of-pocket loss, as represented by an adverse
judgment in an ordinary tort case. Because of the relative positions
of the employer and employee, and the purpose of the statute, there
is good reason for it to be liberally construed. With all of this, how-
ever, the common law tradition of reliability in matters of proof is
so strong that even in this context the heritage of the hearsay rule
carries over.

D. THE LABOR CASES

Only the courts of appeal can enforce an order of the National
Labor Relations Board under the National Labor Relations Act.2 15

The hearings which result in the order are begun by an unfair labor
practice complaint issued by the Board, after it has made an investi-
gation. The courts have consistently said that the Board does not
adjudicate private rights, but acts in a public capacity to give effect
to the policy of the labor acts.216 Thus, the statute is a very real at-

213. Southern Stevedoring Co. v. Voris, 190 F.2d 275 (5th Cir. 1951).
214. Id. at 277. Cf. Eikel v. Voris, 101 F. Supp. 963 (S.D. Tex. 1951), holding

receipt of ex parte and unsworn written medical reports as evidence of
claimant's injuries over objection and without cross-examination error, and
requiring a remand to the deputy commissioner for further findings. The
court of appeals affirmed, Voris v. Eikel, 200 F.2d 724 (5th Cir. 1952). The
Supreme Court reversed. 346 U.S. 328 (1953). The main point in the case
was whether the employer had received notice. The evidence point was
not before the Supreme Court and, though recognized, was not discussed.

215. The National Labor Relations Act, as amended, 29 U.S.C. § 141 (1958),
consists of two basic statutes: the Wagner Act, 49 Stat. 449 (1935), and the
Taft-Hartley Act, 61 Stat. 136 (1947).

216. E.g., NLRB v. Fant Milling Co., 360 U.S. 301 (1959); National Licorice Co.
v. NLRB, 309 U.S. 350 (1940); Agwilines, Inc. v. NLRB, 87 F.2d 146 (5th
Cir. 1936).
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tempt to compel, in the first instance, business, and with the enact-

ment of the Taft-Hartley Act,217 labor, to accept their responsibilities

in regard to each other.218 Since acceptance of these responsibilities has

a substantial effect on the pocketbook, it is not surprising that a

great deal of litigation resulted. This propinquity of the issues in-
volved to property meant that even under a statutory mandate, judges

trained in the common law tradition as to reliability of proof were

not willing to see this tradition ignored. Thus, it is in the labor
cases that the problem of hearsay received the most careful attention

of the courts.
The abolition of the bar to admissibility left the problem of how

to treat unreliable hearsay. The courts solved this by treating the
admission of evidence simply as a procedural matter. Where the evi-
dence relied on was unworthy of belief, the court refused to enforce
the order, not for error in admission, but error in reliance. The
Wagner Act, the courts said, relaxed the strictures of procedure sur-
rounding judicial proceedings, but this was ". .. not to encourage

loose practices or set aside or abandon the rules of evidence ... but to

meet certain exigencies which might arise by exceptional circum-
stances."21 9 That the rules of procedure were relaxed for the pur-
pose of expediting administrative procedure did not mean that it
was done to limit the rules relating to the weight or the applicability,
or the materiality of the evidence. The effect of the statute in short-
ening trial procedure by permitting the trier to admit all evidence
of doubtful materiality and thus eliminate delays caused by arguments
is that it ". . . merely gives him a longer time in which to make his

decision .... .220
The implications of the language of the Supreme Court in Consoli-

217. Supra note 215.
218. The labor cases in this respect are unusual. The legal injury is, of course,

present by reason of the statute, and in many instances no doubt very real.
The plan of the statute, however, is to prescribe or forbid, certain types of
conduct, and the justiciable issue arises before there is a tangible injury.
To many employers this amounted to interference with the Away they "run
their business." "The aim of the new legislation (the NLRA) to create
strong labor unions was solidly opposed by the employers of the country. It
was a reasonable hypothesis that a considerable number of the federal dis-
trict attorneys and judges were either hostile or indifferent to unionism."
JAFFE AND NATHANSON, ADMINISTRATIVE LAW 149 (1961).

219. NLRB v. Union Pacific Stages, 99 F.2d 153, 176 (9th Cir. 1938); see also
NLRB v. Griswold Mfg. Co., 106 F.2d 713 (3rd Cir. 1939).

220. NLRB v. Illinois Tool Works, 119 F.2d 356, 364 (7th Cir. 1941). What the
court meant by "rules relating to the weight" of the evidence is not clear.
Apparently, this is a recognition of the tradition of reliability in proof,
taken care of by rules relating to admissibility. See Donnely Garment Co.
v. NLRB, 123 F.2d 215 (8th Cir. 1942) : "One who is capable of ruling ac-
curately upon the admissibility of evidence is equally capable of sifting it
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dated Edison Co. v. NLRB, 221 where the court laid down the most
often cited criterion of substantial evidence, are often overlooked.
The company urged objection because the Board received "remote
hearsay" and "mere rumor." The Court, alluding to the fact that the
rules of evidence are not controlling, said:

The obvious purpose of this and similar provisions is to
free administrative boards from the compulsion of technical
rules so that the mere admission of matter which would be
deemed incompetent in judicial proceedings would not in-
validate the administrative order .... But this assurance of
a desirable flexibility in administrative procedure does not
go so far as to justify orders without a basis in evidence
having rational probative force. Mere uncorroborated hearsay
or rumor does not constitute substantial evidence.222

The Second Circuit, in NLRB v Remington Rand,223 while agree-
ing that certain evidence was such tenuous hearsay that the trial
examiner was correct in rejecting it, said that hearsay may support
a finding, ". . . at least if more is not conveniently available, and if
in the end the finding is supported by the kind of evidence on which
responsible persons are accustomed to rely in serious affairs.''224

The Fifth Circuit in particular objected to the idea that hearsay
might constitute substantial evidence without proper safeguards. In
NLRB v. Bell Oil &c Gas Co., 225 the court said that hearsay and non-
expert opinion could not be used in that court to support the Board
for the enforcement of an order. The Board's findings are conclusive

if supported by evidence, but in view of the fact that there is no
limitation as to the character of evidence necessary to support the
finding, ". . . it is not reasonable to think that irrelevant or imma-

terial evidence will meet the requirements. '226 It was the intent of
Congress that ". . . unless supported by relevant and material evi-
dence, the findings of the Board as to the facts are not conclusive."2 2 7

On motion for rehearing,228 the court adhered to its ruling that
"the rules of evidence prevailing in courts of law and equity were

accurately after it has been received, and, since he will base his findings
upon the evidence which he regards as competent, material and convincing,
he cannot be injured by the presence in the record of testimony which he
does not consider competent or material." 123 F.2d 215, 224.

221. 305 U.S. 197 (1938).
222. 305 U.S; 971, 229-30 (1938).
223. 94 F.2d 862 (2d Cir. 1938), cert. denied, 304 U.S. 376 (1938).
224. Id. at 873.
225. 98 F.2d 406 (5th Cir. 1938).
226. Id. at 409.
227. Id. at 410.
228. NLRB v. Bell Oil & Gas Co., 98 F.2d 870 (5th Cir. 1938).
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not abolished by the National Labor Relations Act," even though in-
competent evidence does not invalidate an order of the Board,
.. . provided the findings upon which the order is supported are

supported by competent, relevant, and material evidence." 229

That the reason for this attitude was the idea of fairness was clear-
ly shown in Magnolia Petroleum Co. v. NLRB. 23 0 The question was
whether there was substantial evidence to support the Board's order.
There was no conflict in the evidence, and the question, said the
court, was the same as that which arises in common law cases tried to
a jury, i.e., whether the undisputed evidence supports the verdict.
The court noted that the Board had jurisdiction "to accuse and to
try, to prosecute and to decide" charges of unfair labor practices.
Because of this, the statute, to insure every person affected by the
orders "that his cause will be fairly adjudged," provided for judicial
review upon the question of whether the order is supported by evi-
dence before it can be enforced. This, said the court, showed that
Congress in enacting the legislation was not more concerned with
expedition and specialization than with fundamental principles, such
as the right to a fair trial. "Findings of the Board just as jury find-
ings must rest on something firmer than mere suspicion, conjecture,
or surmise . . . substantial evidence is evidence furnishing a sub-

stantial basis of fact from which the fact in issue can reasonably be
inferred .... 231 If, the court continued, there were no effective
judicial review, it would be nothing short of a miracle if the pro-
ceedings ". . . should be found to afford due process. The American

people ... have not been willing to leave the vital matter of a fair
and just trial to the hazards of miraculous intervention. ' 23 2

The Fifth Circuit later managed to put the matter somewhat more
succinctly when it said that Congress did not intend that the courts
of appeal be ". . . mere rubber stamps, mere perfunctory executors
of the Board's unrestrained will. ' 23 3 But that the Fifth Circuit was

correct in its ideas is shown by the fact that some ten years later,
after the passage of the Taft-Hartley Act and the Administrative
Procedure Act, both in part directed to this problem, the Supreme
Court, in the Universal Camera case,23 4 found it necessary to assert
that the courts of appeal were, indeed, to take more responsibility for
reviewing the Board decisions. And at least one court, the Sixth Cir-

229. Id. at 871.
230. 112 F.2d 545 (5th Cir. 1940).
231. 112 F.2d 545, 548-49.
232. Id. at 549.
233. NLRB v. Ford Motor Co., 119 F.2d 326, 330 (5th Cir. 1941).
234. 340 U.S. 474 (1951).
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cuit, was of the opinion that the two statutes were designed "... to
eliminate the wholesale use of hearsay. ' '2 3 5

These ideas also find support in the language and actions of the
other circuits prior to the Universal Camera case. The First Circuit
pointed out that the Wagner Act had not "changed the rules governing
reasonable deductions," and the trial examiner's findings must be
supported by ". . . some substantial evidence."23 6 The Sixth Circuit
said the substantial evidence rule is of fundamental importance and
is "the dividing line between law and arbitrary power." It implies
a quality of proof which ". . . produces conviction and makes an
impression on reason." 237 The Second Circuit held that the court is
not bound ". . . to accept findings based on evidence which merely
creates a suspicion or gives rise to an inference that cannot be rea-
sonable accepted." 23 8 The Seventh Circuit admonished that authority
granted by the National Labor Relations Act to the Board is not
unlimited. "Orders without a basis in evidence, having no rational
probative force, are not justified . . .,,,239 and "the purpose of judicial
review is consonant with that of the administrative proceeding itself,
-to secure a just result with a minimum of technical require-
ments."2 40 The Ninth Circuit said that even though "in these peculiar
hearings" no error can be assigned because of the admission of im-
proper, immaterial, or hearsay testimony, ". . . when this sort of
evidence is the only foundation for the findings and orders of the
Board, then it cannot be said that they are supported by such sub-
stantial evidence as the law requires." '241

In Superior Engraving Co. v. NLRB, 242 the Seventh Circuit rejected
hearsay with the simple comment that, "the testimony was hearsay
and, as such inadmissible." On petition for rehearing, the court relied
on section 10(b) of the Taft-Hartley Act providing that the rules
of evidence in the district courts should govern proceedings before
the Board insofar as practicable. "The rule excluding hearsay is a
basic rather than a technical rule. The reason for the rule is that the
unsworn statement of a person not called as a witness or subjected to
the test of cross-examination is not recognized as having sufficient

235. Pittsburgh Steamship Co. v. NLRB, 180 F.2d 731 (6th Cir. 1950), affd.,
340 US. 498 (1951).

236. NLRB v. Lion Shoe Co., 97 F.2d 448 (lst Cir. 1938).
237. NLRB v. Thompson Products, Inc., 97 F.2d 13 (6th Cir. 1938).
238. Ballston-Stillwater Knitting Co. v. NLRB, 98 F.2d 758 (2d Cir. 1938).
239. NLRB v. Falk Corp., 102 F.2d 383 (7th Cir. 1939).
240. NLRB v. Boss Mfg. Co., 107 F.2d 574, 579 (7th Cir. 1939), citing Ford Motor

Co. v. NLRB, 305 U.S. 364 (1939).
241. NLRB v. Washington Dehydrated Food Co., 118 F.2d 980, 985 (9th Cir.

1941).
242. 183 F.2d 783 (7th Cir. 1950).
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probative effect to raise an inference that the fact is as stated. ' '243 And
the Third Circuit said, "Although hearsay evidence has been recog-
nized as admissible in agency proceedings, reviewing courts have
not lost sight of its shortcomings."244 The attitude of the courts in
allowing hearsay is probably best expressed by the statement that

. . it is only convincing, not lawyers' evidence that is required. 245

The courts have said on occasion that hearsay standing alone will
not support a finding. But when the statement is made, the court
is usually at pains to point out circumstances surrounding the event
which contradict the fact sought to be proved by the hearsay state-
ment. 246 And in refusing to allow hearsay to be used, the courts have
pointed out that where they have allowed it to be used, this was
"*... only in connection with other substantial corroborative evi-
dence. '247 But where the order of the Board was challenged for the
use of secondary hearsay to support it, the court found no indication
that the Board had relied on the hearsay, and presumed, as in the
case of a trial before the court without a jury, that the testimony
improperly admitted was disregarded.2 48

While the Board is "entirely free to accept" hearsay evidence, it
does not commit reversible error in excluding it, even though it
probably should have been admitted,249 and so, " (W) hat will consti-
tute an abuse of this statutory authorization (to receive hearsay)
must be determined in the light of the peculiar facts of a case in
which the question is properly presented .... ,,25o Thus, hearsay evi-
dence is not sufficient to be treated as substantial where it is both
specifically denied and is substituted for direct evidence which is
conveniently available,25 1 or where the hearsay evidence is uncorrobo-
rated and challenged by credible testimony.25 2 Hearsay cannot be used
to prove a fact clearly contrary to a fact established by undisputed
evidence.2 5 3 And if the hearsay appears to be manufactured, it can-
not be used even under an exception to the hearsay rule. When the

243. id. at 794.
244. NLRB v. Imparato Stevedoring Corp., 250 F.2d 297, 302 (3rd Cir. 1957).
245. International Association of Machinists v. NLRB, 110 F.2d 29 (D.C. Cir.

1939), aff'd, 311 U.S. 72 (1940).
246. NLRB v. Local No. 127, 202 F.2d 671 (9th Cir. 1953).
247. NLRB v. Haddock-Engineers, Ltd., 215 F.2d 734 (9th Cir. 1954).
248. NLRB v. Local No. 419, 213 F.2d 49 (10th Cir. 1954) ("Coopersmith testi-

fied that Dixon said Coopersmith knew Kaufmann received a call from
Rooney to take Coopersmith off the job, and that under the circumstances
Dixon could not put Coopersmith to work.")

249. NLRB v. Cities Service Oil Co., 129 F.2d 933 (2d Cir. 1942).
250. Cudahy Packing Co. v. NLRB, 116 F.2d 367, 375 (8th Cir. 1940).
251. Martel Mills Corp. v. NLRB, 114 F.2d 624 (4th Cir. 1940).
252. NLRB v. Ford Motor Co., 114 F.2d 905 (6th Cir. 1940), cert. denied, 312

U.S. 689 (1941).
253. A. E. Staley Mfg. Co. v. NLRB, 117 F.2d 868 (7th Cir. 1940).

1962] HEA RSA Y



MERCER LAW REVIEW

Board rejected two letters written by foremen giving their reasons
for discharging certain workers, the company attempted to get them
in as business records made in the ordinary course of business. The
letters were not written until six days after the time of the dis-
charges, and they were written in response to an inquiry, and mailed
from outside the plant.2 54 Where the hearsay relied on constitutes
allegations of events to occur which in fact did not occur, it cannot
be used. Thus, hearsay testimony to the fact that a boss was an anti-
union man who intended to fire certain men, who were no t fired,
cannot be used.25 5 The courts have refused to allow the Board to
establish its jurisdiction by hearsay evidence consisting of a letter
from a company employee containing a statement of the company's
interstate business,25 6 and where affidavits made by the witnesses prior
to the hearing are used to impeach the witnesses, their use is limited
to that purpose. 257

In American Rubber Products Corp v. NLRB, 25s the court re-
versed the Board for refusing to rely on hearsay evidence. The ques-
tion involved was whether a wage increase by the company would
have violated the Wage Stabilization Board rules. The only evidence
concerning the legality of the wage increase was the testimony of an
officer of the company that the company auditors had made an exam-
ination of the company records and the existing regulations, and the
auditor had advised him that the company could not grant a wage
increase without the approval of the Wage Stabilization Board. On
cross-examination, he testified that the auditor had informed him of
this by letter. The Board had found this evidence to be hearsay and
without probative value. The court disagreed. Admitting that it was
hearsay, the court pointed out that it was uncontradicted; only a
single objection was made, which was overruled, and not renewed;
and on cross-examination, similar evidence was elicited without any
objection.

The court relied on the fact that hearsay evidence admitted without
objection may be given its natural probative effect, and distinguished
labor cases not allowing the use of hearsay.

It is apparent that, since the evidence was conflicting in the
foregoing cases, they actually support only the proposition
that hearsay evidence alone, if contradicted by clearly ad-

254. NLRB v. Columbian Carbon Co., 177 F.2d 1003 (10th Cir. 1949).
255. Pittsburgh Steamship Co. v. NLRB, 180 F.2d 731 (6th Cir. 1950).
256. NLRB v. Haddock-Engineers, Ltd., 215 F.2d 734 (9th Cir. 1954).
257. NLRB v. Local 160, 268 F.2d 185 (7th Cir. 1959).
258. 214 F.2d 47 (7th Cir. 1954).
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missible direct evidence, is insufficient to support a find-
ing.

259

There is some question as to whether the testimony was actually
hearsay. The Board had objected to it because it did not show that
the company believed "the strike to be unlawful." If this were its
purpose, it would not seem to be hearsay. However, the court did
not treat the matter as involving one of belief of good faith, but as
involving only the truth of whether the raise would be illegal. If in
fact the raise would have been legal, it seems clear that the union
could have so proved, or at least made a prima facie case in the
matter, and, at the very least, have attempted to rebut the proposition
of the company that it was illegal.

When the nature of the hearsay warrants it, the courts are willing
to rely on the context of the circumstances for corroboration. Thus,
where hearsay evidence was used to show that a worker was discharged
for union activity, the court concluded that there was no basis for
objection to the Board's finding. The employee could not be located
for the hearing; his work as foreman had been satisfactory; he was
an active officer in the union; and when told upon leaving for vaca-
tion that he could have a lower paying job on his return, he con-
sidered this equivalent to a discharge; his job was filled by a less
experienced man. In addition, the court had concluded that the
Board had given "painstaking and detailed consideration to the cir-
cumstances of each case" of discharge involved.260

In Union Drawn Steel Co. v. NLRB,26 1 the issue was discrimination
for union activity in firing, and the witness, a fired employee, was
an old man employed seventeen years. He testified that Rhodes, his
supervisor had told him that the bosses had said, ". . . 'they don't
want me on the job supposed (sic) they see me on the picket line.' "
Rhodes testified that he told the witness nothing more than that he
was too old a man to be on the picket line and that he might have his
job back when there was work for him to do. The court rejected the
contention that the testimony should be excluded from consideration,
saying that,

The statements which Rhodes is alleged to have made to
Eurick are not remote from the subject of the controversy,
and there is corroboration for Eurick's testimony as to
Rhodes' conversations in the petitioners' demonstrated hos-

259. 214 F.2d 47, 52.
260. NLRB v. American Potash & Chemical Corp., 98 F.2d 488 (9th Cir. 1938),

cert. denied, 306 U.S. 643 (1939). The court did not discuss the hearsay in
question.

261. 109 F.2d 587 (3rd Cir. 1940).
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tility to the S.W.O.C. and in the fact that Eurick's place was
filled by other men. 262

In NLRB v. Service Wood Heel Co.,26 3 the question was whether

a majority of the employees had designated the union as their bar-
gaining representative. The witness testified that he had obtained
twelve or fourteen of the thirty-three signatures from a group of sixty
employees. The signatures, placed in evidence, were on slips of paper
petitioning for a recognition of the union. The company contended
that except for the twelve or fourteen signatures the evidence was
hearsay. The court said that these slips might have constituted un-
corroborated hearsay if they had been introduced without any ex-
planation of where they had been obtained. A small group of em-
ployees, all known to each other, was involved; there was no reason to
suppose that anyone forged the signatures of fellow workers; the sig-
natures themselves showed no inherent indication of forgery; and
there was the unlikelihood of any attempt at forgery. Said the court:

We think there was sufficient corroboration in the testimony
of Hutchins, in a careful inspection of the slips themselves,
and in the surrounding circumstances, to render the evidence
in its hearsay aspects trustworthy and to satisfy a reasonable
trier of the facts that a -majority of the employees in the
unit had designated the union as their representative. 264

In NLRB v. Ohio Calcium Co.,2 65 the court did not mention hear-
say, although hearsay was clearly involved. The Board had rejected
the testimony of one witness as to his personal knowledge of the
violence of some of the strikers, "and also the reliable information
he said he had received as to the conduct of all the others except
one," on the basis that the statement was general. The court said
that each of the striking employees was an available witness although
sixteen of them were not called, and relied on the rule that when a
party produces such evidence as it is in his power to produce, its
probative effect is enhanced by the silence of his opponent. Those
whom the witness testified he saw doing violent acts testified, but
they did not refute what the witness had said, and some of them
were not asked about their specific acts of violence as testified to by
him. "There being nothing improbable about the testimony of Abel,
and its being substantially supported by other evidence, there is no
legal justification for its rejection." 266

262. Id. at 592.
263. 124 F.2d 470 (Ist Cir. 1941).
264. Id. at 472-3.
265. 133 F.2d 721 (6th Cir. 1943).
266. Id. at 727.
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Where the general manager of the plant produced a summary of the
company's interstate transactions, prepared at his request, and in ad-
dition testified as to his personal knowledge of interstate business, the
Board, not being bound by the hearsay rule, could consider all of
this evidence in determining that it had jurisdiction.267 And sum-
maries prepared from the company's books, it being impractical to
bring the records to the hearing, may be used for their probative
value, if the adversary is given proper opportunity for cross-examina-
tion.

268

NLRB v. Englander Co. 26 9 represent a mature treatment of the
problems of hearsay under the substantial evidence rule. The Board
sought to enforce its order against respondent company and union
for having executed a representation contract when the union did
not represent a majority of the employees, because three unions were
vying for representation. The question was whether there was sub-
stantial evidence that the contract was executed prior to February
14. The company's witness testified that he had signed the contract
on February 15th or 16th, and other than this testimony, there was
no evidence as to when the contract was signed.

The Board relied on the following evidence as a basis for its
findings: (1) W's testimony of another's statements regarding the
union's expectations of having representation at the company's plant;
(2) W's testimony of a telephone call from the company's Chicago
office referring to a "contract" signed only by the union; (3) the lack
of any evidence of negotiations between the parties; (4) a purported
reference by a factory manager to "an agreement" between the union
and company on February 13th; (5) W's reference to a "master
agreement" in conversation with another union's official on January
26th; (6) the testimony of W2 that the union's representative tele-
phoned her on February 10th and said that the union "had a con-
tract here" with the company; and (7) a document signed by appli-
cants for employment at the union's office which referred to a con-
tract between the company and union.

The court held that the first three items had no evidentiary value;
items one and three were without probative value, and item two was
sufficiently explained in the record. The court treated the next four
items as hearsay, saying as to items four, five, and six, that, "The
rule is settled that hearsay is not substantial evidence . . . .Notwith-
standing its possible admissibility against the Union, we hold that
this evidence is not the 'kind . . . responsible persons are accustomed

267. NLRB v. Cantrall, 201 F.2d 853 (9th Cir. 1953).
268. NLRB v. Jones Lumber Co., 245 F.2d 388 (9th Cir. 1957).
269. 260 F.2d 67 (9th Cir. 1959).



MERCER LAW REVIEW

to rely [on] in serious affairs.' ",270 As to the document in item seven,
containing a recital that signatories would abide by all working con-
ditions contained in the contract between the company and union,
the court said it, too, was hearsay, and that it was entitled to little
weight as it was the method the union used to bind members if and
when representation were gained.

The Board had found that the company's witness, against op-
posing testimony, had told the truth in other particulars, but found
against him on his positive testimony that the contract was signed on
February 15th or 16th, and not before. The court said this was to
brand the witness as a deliberate perjuror by "drawing unfavorable
inferences from weak, ambiguous statements by persons admittedly
having an adverse interest."2 71 The Board's finding was not based on
any "solid testimony" that a signed contract was in existence, and the
Board's order was denied.

This case illustrates one of the basic dangers in the use of hearsay,
especially in the administrative process. A reading of the case leaves
the impression that at the least the company preferred the union in
question to represent its workers in the plant involved. The plant was
newly acquired, and the union represented the workers at the com-
pany's other plants. From this step it is easy to assume that the
company engaged in collusive actions with the union to the
detriment of the other unions seeking representation, and that
the contract had actually been signed in secret. Since the statute re-
quires strict impartiality on the part of the company, the signing of
the contract when the union did not represent the workers would
have been an unfair labor practice. The Board apparently relied on its
presumptions that a contract had been signed, and attempted to prove
this by evidence which showed only that the company, preferring the
union, would have signed a contract prior to the date in question,
except for the statute. This, of course, was irrelevant, but the indi-
vidual pieces of evidence were not necessarily irrelevant, because they
were directed ostensibly at proving that the contract had been signed.
The use of hearsay encourages this building up of relevant pieces
of information into a logical, relevant conclusion, from which it is
too easy to move to an irrelevant conclusion. Since an administrative
agency is primarily concerned with carrying out a policy, it readily
falls prey to this fallacy. The danger is not that any particular piece

270. Id. at 72.
271. Id. at 73.
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of evidence is technically hearsay, but that hearsay is so easy to use,
and once used can lead ultimately to an irrelevant conclusion.

This appears to be the danger which the courts in dealing with
hearsay in the administrative cases in general, and particularly in the
labor cases, have been trying to guard against by their restrictions
on the use of hearsay, despite its admissibility.

VI. THE RESULT: A NEW FORM OF THE HEARSAY RULE FOR
AI)M INISTRATIVE AGENCIES

The basic distinction between the administrative law case and the
judicially tried case in regard to hearsay is that the former is pri-
marily concerned with a policy, the latter with facts. In a commoi
law trial, the question is always whether the facts as asserted by the
parties are correct; in the administrative hearing, held under the aegis
of a statute, the primary concern is whether the policy of the statute
is or will be implemented by the decision, and facts as such tend
to take on a secondary significance. It is not so important that any
particular fact be correct, as it is that the issue be resolved in ac-
cordance with statutory directions. Only substantial evidence is neces-
sary to support the agency. Thus there is a fundamental reason why
the common law hearsay rule is not appropriate for the administra-
tive process.

But even without the hearsay rule, it was necessary that the ad-
ministrative hearing be fair, and this issue turned most often on the
evidence used. Evidence may be irrelevant or iummaterial or incompe-
tent; but no evidence as such is unfair. Assuming its relevancy and
materiality, it becomes unfair only if it is unreliable.

The substantial evidence rule was developed to accomplish the
purpose in administrative hearings that the hearsay rule was to ac-
complish in the common law trial. And the meaning of the term
substantial evidence, requiring fairness in matters of evidence, had
by its nature to be delineated in practice, if not by design, as more
cases were decided on the basis that the evidence was substantial.
Since the use of hearsay presented the most obvious threat to fairness
in the hearings, it is hearsay upon which the doctrine was concen-
trated, and the courts, without a hearsay rule, found it necessary to
extend the scope of relevancy to examine the hearsay in terms of its
source, and to consider it in the context of the presence or absence
of corroborating circumstances. This process, it seems, is still in the
stage of development, and the pattern which has emerged to date
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sheds light not only on the reason for its development, but also on
the nature of the common law hearsay rule.

The problem of hearsay in the administrative cases is most prom-
inent when the hearing takes on aspects of private litigation in the
sense that private rights are affected. On this basis, the administrative
cases are of four general types: those concerned with the regulation
of an industry or aspect of an industry for the implementation of a
public policy, before which private rights must yield, the independent
regulatory agency cases; those cases in which an individual asserts a
claim against an individual, but under a statute which so fully pro-
vides the rights and duties involved that there is little question left
as to liability in most instances, the workmen's compensation cases;
and those cases where individuals or groups of individuals assert
statutory rights and duties against each other, but which rights and
duties are unique only by reason of the fact that they have been
provided by statute and Congress has seen fit to place the litigation
before a special agency, rather than the courts, the labor cases.

The substantial evidence rule was first laid down for the regula-
tory agency, but only in general terms; it was not until the labor
cases that the rule began to take on substance. In the meantime, the
alien cases had been occurring for many years without any, or few,
references to the problem of substantial evidence. They had been de-
cided on the basis of fairness.

Significantly, it is the labor cases which are most nearly analogous
to the judicial trial in terms of issues. This would be true of the
workmen's compensation cases except that they are under a statute
imposing strict liability, with concomitant provisions for limited re-
covery. In the regulatory agency cases, when private property rights
became involved, the courts treated hearsay almost as if the hearsay
rule governed. And in the alien cases, although the courts relied on
the guide of fairness, they seem to have reached the same results they
would have reached under the substantial evidence rule as it later
developed. But it was in the labor cases, so closely affecting private
rights, that the courts not only spoke in terms of fairness, but began
to articulate guides foi the use of hearsay to the greatest degree. Thus,
it seems that the degree of articulation depended upon the type of
rights involved, i.e., depending upon the need, or what the courts
considered to be need, for protection against unfairness. Once the
guides were articulated for the labor cases, it was inevitable that they
be used for other administrative cases involving individuals, as the
later cases show.
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As a result of this development, a new form of the hearsay rule
for the administrative process has developed, which may be stated as
follows: Hearsay is admissible, and may be used for probative pur-
poses if: (1) it has probative value; (2) it is reliable, as shown either
by its source or by corroborating circumstances; and (3) it is of a
type which by its nature is capable of refutation.

In the light of this development, the administrative treatment of
hearsay gives greater meaning to the following questions. Why is it
necessary that the hearsay rule be deemed to have as its basic purpose
providing an opportunity for cross-examination? What value, from
the standpoint of getting to the truth of a matter, is there in simply
providing an opportunity for cross-examination if: (1) the fact elicited
from the hearsay is true; and (2) if it is not true, can be disproved?
Generally, any fact sought to be proved by hearsay is at least within
the knowledge of the opposing party, and if untrue, can be rebutted.
Under this view, if hearsay is admissible, it then becomes the duty
of the adversary to rebut it. This seems unfair until one realizes that
hearsay alone should never support a finding, and that hearsay which
is by its nature irrebuttable should continue to be excluded. Under
this principle, the most obvious types of hearsay, mere "rumors, re-
ports, common talk, something heard from another" would be ex-
cluded. The use of hearsay as legally defined is not necessarily un-
fair; it becomes unfair only when it is of a type that is impossible or
difficult to rebut.

That it was necessary for the courts to evolve rules pertaining to
hearsay in the face of its unrestricted admissibility proves the basic
value of the hearsay concept. But whether what has been done with
hearsay in the administrative hearing can, or should, be done in the
common law trial is another question.
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