
CASE NOTES

LABOR LAW-RIGHTS OF UNION MEMBERS

UNDER TITLE I OF THE LABOR-MANAGEMENT

REPORTING AND DISCLOSURE ACT

Plaintiff brought an action under Title I-"Bill of Rights of Mem-
bers of Labor Organization-of the Labor-Management Reporting
and Disclosure Act' for damages and an injunction. He alleged that
the defendants, acting in their individual capacities and not in their
capacity as officers of the union, unlawfully interfered with his rights
as a member and officer of his local, an affiliate of the international.
He did not allege that any labor organization or any officer or agent
thereof acting in an official capacity had violated his rights under
the "bill of rights." The district court dismissed the action because
of the plaintiff's failure to exhaust the remedies provided for by the
union's constitution. On appeal, held, affirmed. This title does not
provide a civil remedy for vindication of private misconduct which
may incidentally frustrate appellant's rights as a union member.2

Generally when interpreting new legislation the courts look to "the
plain meaning of the words as they have been actually enacted by
Congress,"3 to the persons and rights affected, and to the purpose
for the enactment of the statute.4 From the provisions of Title I, it
is clear that the title deals with the union-member relationship; and
does not involve the employer-employee relationship, 5 the union-em-
ployee relationship 6 or the union-officer relationship.7 The rights
created by this title are repeatedly referred to as "the right of every
member" or "the right of any member," and are themselves internal

1. Labor-Management Reporting and Disclosure Act of 1959, 73 Stat. 519, 522
(1959), 29 U.S.C.A. §§411-15 (1960).

2. Tomko v. Hilbert, 288 F.2d 625 (3rd Cir. 1961).
3. Hughes v. Local No. 11 of International Association of Bridge, Structural,

Ornamental Ironworkers, AFL-CIO, 287 F.2d 810, 817 (3rd Cir. 1961).
4. 3 Horack, Statutes and Statutory Construction §5501, p. 34 (3rd Ed. 1943),

gives four elements to consider in a strict or liberal interpretation of a
statute. They are: (1) the former law; (2) the letter or language of the
statute; (3) the persons and rights affected; and (4) the purposes and ob-
jects of the statute.

5. Strauss v. International Brotherhood of Teamsters, Chauffeurs, Warehouse-
men, and Helpers of America, 179 F. Supp. 297 (E. D. Penn. 1959).

6. Jackson v. The Martin Co., 180 F. Supp. 475 (D. Md. 1960).
7. Goss v. Kennedy, 183 F. Supp. 750 (S.D. N.Y. 1960).
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civil and political rights.8 The intent of Title I was to protect a union
member from the violation of the rights specified therein, only as
against the union,9 and to secure equal rights and privileges to the
members within the organization."° Obviously, the act is directed
toward the membership in general and to their relationship, as mem-
bers, with their union, 1 subject to the reasonable rules and regula-
tions of the union's constitution and bylaws. 12 The courts in giving
relief must limit such relief to that appropriate to secure the equal
rights and privileges guaranteed by the title.' 3 When the rights se-
cured by the provisions of this title have been infringed, the federal
district courts are given jurisdiction over suits instituted because of
such violation. 14 It must appear (a) that the right, title or interest
is created by or finds protection under one of the sections of the act
and (b) that such right, title or interest is alleged to have been vio-
lated, before the district courts will entertain jurisdiction.' 5 If, how-
ever, it is not alleged and shown that the interference charged was
for the purpose of interfering with or preventing the exercise of rights
to which the complainant is entitled under the provisions of the act,
the act is inapplicable and the court does not have jurisdiction under
this title.16 "[T]here is no warrant in the statute for granting a mem-
ber of a labor organization any other membership rights secured to

8. Strauss v. International Brotherhood of Teamsters, Chauffeurs, Warehouse-
nto, and Helpers of America, 179 F. Supp. 297, 300 (E.D. Penn. 1959). Here

Judge Clary says, "The rights themselves are . ..the right to vote in elec-
tions Sec. 101 (a) (1) , to nominate candidates (a) (1) , to freedom of speech
and assembly Sec. 101 (a) (2), to participate in the fixing of dues, initia-
tion fees an([ assessments Sec. 101 (a) (3), the right to due process in disci-
plinary actions rcsnlting in fine, suspension, expulsion, or other discipline
Sec. 101 (a) (2,5) , and the right to copies of collective bargaining agreements
Sec. 101." Sec generally: Labor-Management Reporting and Disclosure Act of
1959, 73 Stat. 519, 522 (1959), 29 U.S.C.A. §§.111-15 (1960).

9. Allen v. Armored Car Chauffeurs and Guards Local Union No. 820, etc.,
185 F. Supp. 492 (1). N.J. 1960).

10. Hitghcs v. Local No. 11 of International Association Bridge, Structural, Orna-
itental lionwoikers, AFL-CIO, 287 F.2d 810 (3rd Cir. 1961).

11. Strauss v. International Brotherhood of Teamsters, Chauffeurs, Warehouse-
men, and Helpers of America, 179 F. Stpp. 297 (E.D. Penn. 1959).

12. Labor-.Managenient R-porting and Disclosure Act of 1959 §101 (a) (1), 73
Stat. 519, 522 (1959), 29 U.S.C.A. §411 (a) (1) (1960).

13. Htghes v. Local No. II of International Association Bridge. Structural, Orna-
mental Ironworkers, AFL-CIO, 287 F.2d 818 (3rd Cir. 1961).

14. Allen v. Armored Car Chauffeurs and Guards Local Union No. 820, etc., 185
1". SUlpp. 492, 494 (D. N.J. 1960).

15. Allen v. Armorcd Car Chauffeurs and Guards Local Union No. 820, etc., 185
F. Stipp. 495 (D. N.J. 1960); 73 Stat. 519, 523 (1959) §102, 29 U.S.C.A. §412
(1960). Strauss v. International Brotherhood of Teamsters, Chauffeurs, Ware-
hooscInen, and Helpers of America, 179 F. Supp. 297 (E.D. Penn. 1959).

16. Jackson v. The Martin Co., 180 F. Supp. 475 (D. Md. 1960).
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him by the union's constitution and by-laws which are enforceable
only under state law .... "117

It would appear from appellant's petition that his rights as a union
member guaranteed by Title I have not been violated. As drawn,
the petition states a cause of action cognizable only by a state court
and should have been dismissed by the court, since there were no
allegations by appellant of a violation of his Title I rights by any
labor organization or any officer or agent thereof acting in an offi-
cial capacity. The suit was brought against the appellees in their in-
dividual capacities and was therefore not within the provisions of the
act. Judge Hastie says in a concurring opinion that the defect in ap-
pellant's petition is one of pleading and should be dismissed with
leave to plead over."; However, the dismissal here was based on lack
of jurisdiction and not upon the merits of the case. Appellant is
not barred from bringing another suit if he re-draws his petition so
as to bring it within the terms of the act.

STACEY W. CoTrON

CONSTITUTIONAL LAW

INCORPORATION PROCESS-FOURTH AND
FOURTEENTH AMENDMENTS

Defendant's conviction in a state court for'possession and control of
obscene niiaterials was based upon evidence obtained by state offi-
cers while engaged in a n illegal search. Upon appeal from the Ohio
Supreme Court's affirmance of the conviction, the Supreme Court
of the United States held. reversed. The fourth amendment's guaran-
tee ,a.gainst illegal seatch and seizure is enforceable against the states
through the due process clause of the fourteenth amendment.'

"Ti riight of the people to be secure in their persons, houses,
palers, aind eTfecis, against unreasonable searches and seizures, shall
not be violated .... .'. The federal constitution provides that no
state shall "... deprive any person of life, liberty, or property, with-
out dttel process of law . "3 in Barton v. Baltimore,4 the Supreme

17. Hughes v. Local No. 11 of International Association of Bridge, Structural,
Ornm:untal Ironworkers, AFL-CIO, 287 F.2d 810, 818 (3rd Cir. 1961). See
also, Strauss v. International Brotherhood of Teamsters, Chauffeurs, Ware-
honscinen, and Ilclpers of America, 179 F. Stpp. 297 (E.D. Penn. 1959);
Allen v. Annorcd Car Chauffeurs and Guards Local Union No. 820, etc., 185
F. Supp. .192 (1). N.J. 1960).

18. Toniko v. 1-ilbert, 28, F.2d 625, 630 (3rd Cir. 1961) .
I. Mapp v. Ohio, 365 U.S. 514, 81 S.Ct. 1684, 5 L.Ed.2d 714 (1961).
2. U.S. CONsT. amend. IV.
3. U.S. CONST. amend. XIV.
4. 7 Petcrs 2-12, 8 L.Ed. 672 (1833) .
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Court held that the Bill of Rights contained no expression of an
intention to apply these provisions to the state governments. In a
later case5 the Court held the Bill of Rights, in their origin, to be
effective against the federal government alone, and not against state
gbvernments. By a process of absorption some of the rights guaran-
teed by the Bill of Rights have been incorporated into the four-
teenth amendment in order to preserve liberty and justice.6 In Weeks
v. United States,7 the Supreme Court propounded the federal exclu-
sionary rule which, simply stated, is that evidence obtained by illegal
search and seizure by federal officers is not admissible in the federal
courts. The Court went on to say, ". . the Fourth Amendment is
not directed to individual misconduct of such officials. Its limita-
tions reach (only) the Federal 'Government and its agencies."s In
Wolf v. Colorado, the Supreme Court held, ". . . in a prosecution in
a State court for a State crime the Fourteenth Amendment does not
forbid the admission of evidence obtained by an unreasonable search
and seizure."9 This decision held that the fourteenth amendment
does not make it incumbent upon the states to exclude evidence
obtained in violation of the fourth amendment. The Supreme Court
in a recent decision held that evidence obtained by state officers dur-
ing an illegal search could not be introduced in a federal criminal
trial, for this illegally obtained evidence, if admitted, would have
violated the defendant's immunity from unreasonable searches and
seizures under the fourth amendment. 10

The application of the fourth amendment to the federal courts has
been well settled since the Weeks case, of 1914. The Elkins case is
another step in the broadening of the fourth amendment's application,
by excluding evidence in federal courts that is illegally obtained by
state officers. As to the state courts, however, the Mapp case is a direct
reversal of a prior position as enunciated in the Wolf case. The Mapp
case is the Supreme Court's most recent progression in its application
of the incorporation process to the fourth amendment, by which
basic civil liberties are incorporated into the fourteenth amendment,
thus making this part of the Bill of Rights applicable to the states, as
a portion of the due process guaranteed the individual. This decision
represents a great change in constitutional law, and appears to take

5. Palko v. Connecticut, 302 U.S. 319, 58 S.Ct. 149, 82 L.Ed. 288 (1937).
6. For example see: Dejonge v. Oregon, 299 U.S. 353, 57 S.Ct. 255, 81 L.Ed.

287 (1931); Near v. Minnesota, 283 U.S. 697, 51 S.Ct. 625, 75 L.Ed. 1357
(1931); Hamilton v. Regents of the University of California, 293 U.S. 245,
55 S.Ct. 197, 79 L.Ed. 343 (1934).

7. 232 U.S. 383, 34 S. Ct. 341, 58 LEd. 652 (1914).
8. Id. at 398, 34 S.Ct. at 346, 58 L.Ed. at 658 (1914).
9. 338 U.S. 25, 33, 69 S.Ct. 1359, 1364, 93 -L.Ed. 1782, 1788 (1949).

10. Elkins v. United States, 364 U.S. 206, 80 S.Ct. 1437, 4 L.Ed.2d 1669 (1960).
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from the state courts much of their power to regulate their own
procedure in criminal trials. Looking again at the Wolf case, one
would observe the Court discussing the right of one's privacy as being
basic to a free society. However, the Court went on to say: "But the
ways of enforcing such a basic right raise questions of a different
order."'" "The prevailing opinion observed that two questions re-
main open, whether Congress could abrogate for the Federal courts
the rule of exclusion, or conversely, could impose such a rule by legis-
lation upon the states."'12 Why could not such a significant change
in the procedural due process of state courts be made by Congress
under its power to implement the rights guaranteed by the fourteenth
amendment rather than by judicial decision?' 3 In this manner Con-
gress could specifically set out, in appropriate legislation, proper safe-
guards against unreasonable searches and seizures and in this way
make the law much more effective as to state courts. Approaching this
problem by way of the legislative door would seem more feasible than
the judicial process.

JERRY W. BENEFIELD

LABOR LAW-SENIORITY RIGHTS

When an employer closed its New York plant and transferred many
of its New York operations to a plant in Pennsylvania, the former
New York employees were discharged in accordance with the provi-
sions of a collective bargaining agreement and told that they could
apply for jobs at the Pennsylvania plant only on the same basis as new
employees. In an action by the discharged employees seeking damages
for the alleged breach by the defendant of seniority provisions of the
New York collective bargaining agreement, the District Court held
that the plaintiff's seniority rights had terminated with the expiration
of the New York agreement.1 The Court of Appeals 2 reversed by a
divided court, holding that the plaintiff's seniority rights were vested
rights, that the plaintiffs should have been employed at the Pennsyl-
vania plant with seniority and re-employment rights acquired at the
New York plant and that plaintiffs are entitled to recover the damages
caused by this breach of the New York agreement. The plaintiff's

11. Wolf v. Colorado, 338 U.S. 25, 28, 69 S.Ct. 1359, 1361, 93 L.Ed. 1782, 1786
(1949).

12. MCCORMICK, EVIDENCE §140, p. 297 (1954).
13. U.S. CONST. amend. XIV §5. "The Congress shall have the power to enforce,

by appropriate legislation, the provisions of this article."
1. Zdanok v. Glidden Company, 185 F. Supp. 441 (S.D.N.Y. 1960).
2. 288 F.2d 99 (2d Cir. 1961).
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seniority rights are vested rights, earned by them, which may be bar-
gained away by them or their authorized representatives, but of which
they may not be arbitrarily deprived.3

The early American view concerning labor relations was one of
non-intervention by government. 4 As a result, Yellow Dog Contracts5

were held valid,6 state laws interfering with private contracts were
denounced7 and minimum wage legislation held invalid.8 In the
struggles between employers and employees, the federal courts, backed
up by the executive department of the federal government, granted
injunctions under Section 4 of the Sherman Antitrust Act 9 to curtail
practices of labor unions in restraint of trade. 10 In 1914 the Clayton
Act, the first anti-injunction statute, attempted to limit the power of
the federal courts to issue anti-labor injunctions." The United States
Supreme Court in the Duplex Printing case, held the secondary boy-
cott acts12 of the union to be beyond the protection of the Clayton
Act, and granted an injunction, effectively avoiding the Clayton Act.13

The Norris-LaGuardia Act' 4 severely restricted the power of the fed-
eral courts to issue injunctions in labor disputes. 15 The Wagner Act
set up the National Labor Relations Board to prevent all unfair
labor practices and determine representation.' 6 The Taft-Hartley Act
enlarged the power of the federal courts to issue injunctions against
labor unions at the instance of the federal government.' 7 In different
situations some courts have held that seniority rights were vested; 18

3. The Supreme Court of the United States has granted review to determine
whether participation of a Court of Claims judge nullifies action of a federal
court of appeals. 30 U.S.L. Week 3101 (Oct. 10, 1961).

4. FORKOSCH, LABOR LAW 15 (1953).
5. BLACK, LAW DIc'rIONARY 1791 (4th ed. 1951). Denver Local Union No. 13 of

International Brotherhood of Teamsters. Chauffeuirs, Stablemen and Helpers
of America v. Perry Truck Lines, 106 Colo. 25, 101 P.2d 436 (1940).

6. Adair v. United States, 208 U.S. 161, 28 S.Ct. 277, 52 LEd. 436 (1908).
7. Iochner v. New York, 198 U.S. 45. 25 S.Ct. 539, 49 L.Ed. 937 (1905).
8. Adkins v. Children's Hospital, 261 U.S. 525. 43 S.Ct. 394, 67 L.Ed. 785, 24

A.L.R. 1238 (1923).
9. 26 Stat. 209, 15 U.S.C. §§1 -7 (1890).

10. United Traction Company v. Droogan, 115 Misc. 672, 189 N.Y.S. 39 (1921).
11. -38 Stat. 730, 15 U.S.C. §12 (1914).
12. BLACK, LAW DICTIONARY 1519 (4th ed. 1951). Wright v. Teamsters' Union

Local No. 690, 33 Wash. 905, 207 P.2d 662 (1949).
13. Duplex Printing Press Company _v. Deering, 254 U.S. 443, 41 S.Ct. 172, 65

L.Ed. 5;49, 16 A.L.R. 196 (1921).
14. Act of March 23, 1932, c. 90, 47 Stat. 70, 29 U.S.C. §101 (1932).
15. Lauf v. E. G. Shinner & Co., 303 U.S. 323, 58 S.Ct. 578, 82 L.Ed. 872 (1938).
16. 49 Stat. 449, 29 U.S.C. §§151-167 (1935).
17. 61 Stat. 136, 29 U.S.C. §141, 50 U.S.C. §1509 (1947).
18. Hippensteel v. System Federation No. 9, Ry. Employee's Dept. of Chesapeake

and Ohio Ry., 337 Mich. 251, 59 N.W.2d 278 (1953); McGee v. St. Joseph
Belt Ry. Co., 23 Mo. App. 111, 93 S.W.2d 1111 (1936).

[Vol. 13



CASE NOTES

some courts have held that seniority rights were not vested;19 and

some have held that the vesting or non-vesting of seniority rights was
to be determined by the court.20 This case is binding precedent 'in
this type of situation. 21

The decision in this case seems to aline the federal judiciary with
the doctrine that seniority rights are vested rights. One district court

has already followed this decision. 22 Many similar situations are be-
lieved to have occurred, and this decision may bring about consider-

able litigation.
SAMUEL P. ANDERSON, JR.

REAL PROPERTY-FEE SIMPLE ESTATE SUBJECT

TO CONDITION SUBSEQUENT-RIGHT OF

RE-ENTRY IS INALIENABLE

In an ejection action, defendants claimed title under the following
chain of conveyances: (1) in 1918, the original grantor conveyed the
school lot to the board of education (this was subject to the right of
the grantor or his heirs to repossess the lot when it ceased to be used

for school purposes), (2) in 1955, the lot ceased to be used for school
purposes and the board of education conveyed it to the grantor's
heirs, (3) the grantor's heirs then conveyed it to the defendants. The
plaintiffs claimed title through the following conveyances: (1) in

1931, the original grantor conveyed a large tract of land, the boun-
daries of which included the lot previously conveyed to the bhard
of education, to a bank, (2) the bank conveyed the lot to a third
party, (3) the third party conveyed the lot to the plaintiff (this con-
veyance was "less certain lands cut off from the large tract and deeded

to the board of education, and subject to the conditions in the deed").
The lower court found for the plaintiff with most of the testimony

19. McMullans v. Kansas 0. k) G. Ry., 129 F. Supp. 157, 229 F.2d 50 (10th Cir.
1953), cert. denied, 351 U.S. 918, 76 S.Ct. 710, 100 L.Ed. 1450 (1956). Paliz-
zotto v. Local 641, International Brotherhood of Teamsters, Chauffeurs, Ware-
housemen and Helpers of America, 67 N.J. Super. 145, 170 A.2d 57 (1961).
Goodin v. Clinchfield R.R., 125 F. Supp. 441 (E.D. Tenn. 1954) aff'd, 229
F.2d 578 (6th Cir. 1956), cert. denied, 351 U.S. 953, 76 S.Ct. 850, 100 L.Ed.
1476 (1956).

20. Miller v. McKenna, 23 C.2d 774, 147 P.2d 531 (1944) ; Falsetti v. Local Union
No. 2026, United Mine Workers of America, 400 Pa. 145. 161 A.2d 882 (1960) ;
Pellicer v. Brotherhood of Ry. & S.S. Clerks, Freight Handlers, Express and
Station Employees, 118 F. Supp. 254 (S.D. Fla. 1953), aff'd, 217 F.2d 205
(5th Cir. 1954), cert. denied, 349 U.S. 912, 75 S.Ct. 601, 99 L.Ed. 1246 (1955).

21. Oddie v. Ross Gear and Tool Company, Inc., 195 F. Supp. 826 (E.D. Mich.
1961).

22. Ibid.
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centering around the deed from the third party to the plaintiff. On
appeal, held, reversed. The 1918 grant to the board of education con-
veyed a fee simple subject to a condition subsequent, leaving a right
of re-entry in the grantor. A right of re-entry is inalienable. Conse-
quently the grantor's attempted conveyance of the inalienable inter-
est was ineffective to pass title to plaintiff's predecessors.'

A right of re-entry or power of termination, the terms being synony-
mous, is a future interest created in one who conveys an estate that is
subject to a condition subsequent. 2 A possibility of reverter is the
interest left in one who conveys a fee simple determinable.3 The dis-
tinction between a right of re-entry and a possibility of reverter is
that in the latter the estate automatically terminates when the condi-
tion is broken, whereas in the former the broken condition does not
terminate the estate. There must be an entry or claim by the grantor
or his heirs, and by them only. 4 This distinction accounts, in part,
for the common law rule, and the generally prevailing United States
decisions that a right of re-entry is inalienable, 5 while a possibility of
reverter generally is alienable. 6 The right of re-entry probably ori-
ginated in the feudal right of the overlord to enter in case the vassel
failed to render feudal service, the right being reserved in the grant. 7

Earlier reasons for forbidding the alienation of a right of re-entry were
the prevention of maintenance, and the primitive difficulty of con-
ceiving of the transferability of an interest apart from the thing in
which the interest exists.8 More modern reasons are found in that
the rule against perpetuities does not apply to a right of re-entry.9 No
one other than the grantor or his heirs may take advantage of the
broken condition.10 The right of re-entry is not an estate in land,"
and is not subject to levy and sale as property. 12 Objections have been

1. Franks v. Sparks, 217 Ga. 117, 121 S.E.2d 27 (1961).
2. Moss v. Chappell, 126 Ga. 196, 54 SE. 968 (1906); BURBY, REAL PROPERTY

525 (2d Ed. 1954).
3. Lawson v. Georgia Southern & Florida Railway Company, 142 Ga. 14, 16, 82

S.E. 233, 234 (1914); RESTATEMENT, PROPERTY §154 (1944).
4. Norris v. Milner, 20 Ga. 563 (1855).
5. Village of Peoria Heights v. Keithley, 299 Il. 427, 132 N.E. 532 (1921) ; Jones

v. Oklahoma City, 193 Okla. 637, 145 P.2d 971 (1944).
6. Kennedy v. Kennedy, 183 Ga. 432, 188 SE. 722 (1936) ; Richardson v. Holman,

160 Fla. 65, 33 So.2d 641 (1948); Collette v. Town of Charlotte, 114 Vt. 357,
45 A.2d 203 (1946).

7. 3 WALSH, COMMENTARIES ON THE LAW or REAL PROPERTY §274 (1947).
8. RESTATEMENT, PROPERTY §160, comment a (1944).
9. AMERICAN LAW OF REAL PROPERTY §24.17 (Casner ed. 1952).

10. Farkas v. Farkas, 200 Ga. 886, 38 S.E.2d 924 (1946) ; Norris v. Milner, 20 Ga.
563 (1855).

11. Mayor and Council of Gainesville v. Brenau College, 150 Ga. 156, 103 S.E.
164 (1920).

12. Edmondson v. Leach, 56 Ga. 461 (1876).
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advanced that the earlier reasons, i.e., prevention of maintenance and
stirring up litigation, no longer exist and the inalienability rule has
outlived the reasons for its existence. 13 These and similar objections
may account for the statutory abrogation of the rule in twelve states:
California, Connecticut, Idaho, Michigan, Montana, New Jersey,
Rhode Island, Kansas, Kentucky, Mississippi, Virginia and West Vir-
ginia.14 General recognition of the transferability of contingent re-
mainders and executory interests in favor of ascertained persons lead
to the anticipation that the possibility of an estate represented by the
right to enforce a condition subsequent will in time become the sub-
ject of transfer. 15

The instant case is without precedent in Georgia, although it is
sound hornbook Law and has been expressed repeatedly in other
jurisdictions. 'Georgia, by virtue of this decision, joins the majority of
states supporting the common law rule that a right of re-entry is in-
alienable. As this is a case of first impression in Georgia the decision
also affords the practicing attorney a Georgia decision as authority
for an already well established common law principle.

WILLARD C. WHEELER, JR.

13. Ames, The Disseisin of Chattels 3 HAR. L. REV. 339 (1890).
14. RESTATEMENT, PROPERTY §160, comment d.
15. 2 TIFFANY, REAL PROPERTY §209 (3d. ed. 1939).
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