
WORKMEN'S COMPENSATION

By D. MEADE FEILD*

During the survey period the appellate courts of Georgia handed
down approximately forty decisions which were concerned primarily
with the meaning and application of the Compensation Act. Follow-
ing the pattern set by the 1960 session of the General Assembly, the
1961 session failed to enact any changes or to make any additions to
the statutory program. The courts, however, possibly to fill the need
created by such inaction, did not hesitate to "make new law" in
several instances.1

THE EMPLOYMENT RELATION

(a) Independent Contractor. Unless the statute expressly provides
otherwise,2 it is now well settled that the relationship protected by
workmen's compensation legislation is that of "employer and em-
ployee" 3 and that the relationship of employer and independent con-
tract or employer and the employees of such independent contractor
are not covered. 4 The determination, however, as to when the inde-
pendent contractor status exists is certainly as illusive under the com-
pensation statute as at common law. There is no definite principle
the application of which would place a workman in one category
or another. 5 The result has been that judicial techniques in solving
the problem involve first the observation that a "case of this charac-

*Professor of Law, University of Georgia School of Law. A.B., University of North
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1. No one doubts today that the function of the judge involves legislating as
well as deciding, and that the law applied in a case was not necessarily
"found" but also "made." In this connection see CARDOZA, NATURE OF THE
JUDICIAL PRocrEss 98-142 (1921) wherein the limits to judicial law making
are examined.

2. See GA. CODE ANN. §114-112 (1956 Rev.) which provides for coverage be-
tween employers and sub-contractors.

3. The terms "employer and employee" are used in deference to the compen-
sation statute which uses the same language in defining the relationship
protected. GA. CODE ANN. §114-101 (1956 Rev.). Admittedly, such terms are
meaningless and vague (which the drafters of the act probably intended)
and in an effort to give them content, the judicial process has followed the
common law categories of master and servant, principal and agent and
principal and independent contractor.

4. E.g., United States Fidelity and Guaranty Co. v. Corbett, 31 Ga. App. 7, 119
S.E. 921 (1923) . In current decisions the exclusion of the independent con-
tractor relation from compensation coverage is assumed.

5. A collection of factors of varying importance which play a part in determin-
ing status are listed in RESTATEMENT (SECOND), AGENCY §220 (1958).
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ter must generally be determined upon its own particular facts," 6 and
thereafter an examination of the "particular facts" in the light of
variable tests in order to determine whether the employer has con-
trol, or the right to control the details of the work.7 Such a pattern
was followed by the court in disposing of the question in Travelers
Insurance Co. v. Moatcs.8 In this case a claim for compensation was
filed by a widow against the H. & J. Williams Lumber Company and
its insurer on acount of the death of her husband who had been ac-
cidentally killed while driving a truck. The claim was contested on
the ground that the decedent was not an employee of the lumber
company but of one Guthrie, who was an independent contractor.
At the hearing the following facts were established: the lumber com-
pany entered into a contract for a period of five years to sell wood
chips to a paper company at a stated price plus the prevailing freight
rate for delivery. Thereafter, the lumber company employed Guthrie
to haul the chips and it was agreed that he would furnish the neces-
sary trucks, drivers, trailers and equipment and that he would be
paid according to the customary freight rate allowed for such trans-
portation. It was also agreed that Guthrie would have complete con-
trol over the loading and hauling and the selection, wages and super-
vision of the drivers, and if the work was not properly performed,
that Guthrie would be subject to dismissal. It was also established
that the truck which decedent was driving at the time of the accident
was registered in the name of the lumber company and that a motor
fuel tax number had been obtained from the Revenue Department
by the lumber company for tax exemption purposes; that at one time
the lumber company had deducted insurance premiums on the life
of decedent from the money paid Guthrie; that the lumber company
guaranteed the payment of decedent's funeral bill, and finally that
the contract-hauler who had preceded 'Guthrie had been dismissed
because of incompetence. The Court of Appeals, in approving an
award of compensation to the claimant utilized customary techniques
by polishing up the "particular facts"9 doctrine and then mulling
over various tests to determine whether Guthrie was subject to the

6. Macon News Printing Co. v. Hampton, 192 Ga. 623, 628, 15 S.E.2d 793, 796
(1941); Liberty Lumber Co. v. Silas, 49 Ga. App. 262, 175 S.E. 265 (1934).

7. 1 LARSON, WORKMEN'S COMI'ENSATION LAW §44 (1952).
8. 102 Ga. App. 778, 117 S.E.2d 924 (1960).
9. It seems doubtful that any value can be attached to the observation that

"each case of this sort must be determined upon its own particular facts."
This ought to be true of all cases; it would be strange indeed to use
extraneous matters or to borrow facts from elsewhere in order to facilitate
a decision. Probably what is meant by the expression is that the decision in
any particular case is purely subjective, i.e., the emotional reaction of the
judge to the particular facts.
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control of the lumber company. Special emphasis was placed on the
fact that payment was on a quantitative basis, that the agreement fixed
no time for termination and did not expressly specify the manner or
method of execution, that the work load was geared to the company's
weekly production and that the company retained the right to dismiss
Guthrie for improper performance. Obviously such variable factors,
whether taken alone or collectively, do not establish control or the
right to control on the part of the lumber company and such factors
will as readily support an inference that the relationship was employ-
er-etnployee as employer-independent contractor.5 0 Actually, the basic
difficulty is the fact that "control or the right to control" is unsatis-
factory when used as a test for determining employment status, and
until some adequate standard is attained, there will be a continuance
of decisional frustration in handling the problem."1

(b) Lent Employees. It may be doubted that the case of City of
Dalton v. U.S. Fidelity & Guaranty Co.'2 has anything to do with lent
employees, or for that matter with any aspect of the employment rela-
tion and hence it is with much reltctance that the decision is treated
in this section. The sole problem in the case was whether mistake, as
a grount! for setting aside an agreement for compensation had been
established, and a discussion of this issue belongs elsewhere. The
mistake in question, however is concerned with identifying the claim-
ant's employer, and the decision, which is reported inadequately,13

states on one page that "the uncontested facts disclose: On Sunday,
December 8, 1957 (the date on which Holmes [the claimant] was
injured), and prior thereto, Holmes was an employee of the city

10. The court also utilized two additional grounds in support of its conclusion.
First, it was observed that the compensation act was entitled to a liberal
constrnction in reference to questions of coverage. Second, that when a con-
tract for services is silent as to control, and the problem never arises during
performance and there is no specificity as to a "certain piece of work for a
stipulated sum", it is inferable that the employer has retained the right to
control. However the court never denonstrates how such propositions are
applicable to the facts of the case.

11. New tests are in the making which have been labelled as "economic reality
doctrine" and "nature of the work." LATTY, INTRODUCTION TO BUSINESS Asso-
CIATIONS, 169-209 (1951); 1LARSON, WORKMEN'S COMPENSATION LAW §43.41
§43.50 (1956). The decision in United States v. Silk, 331 U.S. 704, 678 S.Ct.
1,163, 91 L.Ed. 1757 (1947), which, together with NLRB v. Hearst Pub-
lications, Inc., 322 U.S. 111, 645 S.Ct. 88, 88 L.Ed. 1150 (1944), is the
source of the economic reality doctrine, held that truck drivers who own
their own trucks, pay the expenses of the operations, employ and pay their
own helpers and receive payment on a percentage or piece work basis are
not employees within the meaning of the Social Security Act. Such facts
parallel those of the Moates case.

12. 216 Ga. 602, 118 S.E.2d 475 (1961) .
13. The current presence of many law assistants, clerks, clerks of court and

reporters seems to add little to the form and content of judicial opinions.
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under the Water, Light and Sinking Fund Commission."'14 Then on
the next page it is said that "the undisputed evidence shows that at
the time Thomas Holmes was injured, he was not working for the
Water, Light and Sinking Fund Commission of the city, but had
been employed to do certain work for Crown Cotton Mills .... .15
and later on in the same paragraph a witness is quoted to the effect
that the City and the Crown Mills had engaged in a swap-work
program. Additional comment on the employment aspect of the case
seems pointless and the above summary is included for whatever it
may be worth on the question of dual employers or lent employees.

ARISING "OUT OF" AND IN THE "COURSE OF" THE EMPLOYMENT

In order to be entitled to an award of compensation, the Georgia
act stipulates that an accidental injury must arise out of and in the
course of the employment,' 6 and a claimant has the burden of satis-
fying whatever is required by both expressions.' 7 Although at times
such expressions may be lumped together without explanation,' 8 on
most occasions the court patiently defines each and determines the
effect of each in the particular case. 19 When definitions are in order,
"in the course of" is said to mean an injury which "occurs within
the period of the employment, at a place where the employee reason-
ably may be in the performance of his duties, and while he is fulfilling
those duties or engaged in doing something incidental thereto ...."20
On the other hand, "arising out of" is defined as meaning "that there
must be some causal connection between the conditions under which
the employee worked and the injury which he received. The causa-
tive danger must be incidental to the character of the employment,
and not independent of the relation of master and servant. The acci-
dent must be one resulting from a risk reasonably incident to the
employment."2' In view of Georgia's careful delineation of the two
ideas and the insistence that a distinction exists between them, it

14. City of Dalton v. U.S. Fidelity & Guaranty Co., 216 Ga. 602, 118 S.E.2d 475,
476 (1961).

15. Id. at 604, 118 S.E.2d at 477.
16. GA. CODE ANN. §114-102 (1956 Rev.).
17. Atlantic Refining Co. v. Sheffield, 162 Ga. 656, 134 S.E. 761 (1926); Mary-

land Casualty Co. v. Brown, 48 Ga. App. 822, 173 S.E. 925 (1934).
18. In Georgia, this usually occurs in a syllabus opinion, which, from its sum-

mary nature, is not concerned with details.
19. E.g., Fried v. U.S. Fidelity & Guaranty Co., 192 Ga. 492, 15 S.E.2d 704 (1941).
20. Thornton v. Hartford Accident & Indemnity Co., 198 Ga. 786, 787, 32 S.E.2d

816, 817 (1923).
21. Id. at 792, 32 S.E.2d at 820.
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seems appropriate that the survey decisions should be treated accord-
ingly.22

(a) Arising out of: (1) Unexplained death. In Hartford Accident
and Indemnity Co. v. Cox, 23 the employee, who worked as a garbage
collector for the City of Meigs, was killed in an altercation which
occurred while he was engaged in the. performance of the duties of
his employment. The widow filed a claim for death benefits and, at
the hearing, the only evidence as to the cause of the altercation con-
sisted entirely of statements made by the assailant. The board found
that such statements were not "worthy of belief" on the ground that
the witness "had told several versions" and then proceeded to treat
the case as one involving an unexplained death, and, with the help
of a presumption that customarily appears in such situations, 24 award-
ed compensation to the widow. A majority of the Court of Appeals
approved the action of the board and in doing so defined the basis of
the presumption in the following neat fashion:

When an employee is found dead in a place where he might
reasonably be expected to be in the performance of his duties,
the natural presumption arises that his death arose out of and
in the course of his employment. The presumption may be
rebuted by competent evidence which is contrary to or irre-
concilable with it.25

In a dissenting opinion, the availability and effect of the presump-
tion was reco-nized, but it was pointed out that it "vanishes when
evidence is introduced into the case which would defeat the presump-
tion"2 6 and that the facts surrounding the death of the employee
made the question as to whether "death arose out of the employment
problematical and conjectural" 27 and hence such facts were sufficient
to eradicate the presumption. 28 Actually, there seems to be no rational
basis for a presumption in the unexplained death cases and the use

22. Such -language in reference to both tests appears in the cases cited and is
usually repeated when the court feels that distinctions should be made. See,
for example, the following: Thornton v. Hartford Accident & Indemnity
Co., 198 Ga. 786, 32 S.E.2d 816 (1945); Hughes v. Hartford Accident &
Indemnity Co., 76 Ga. App. 785, 47 S.E.2d 143 (1948). The meaning of
proximate cause seems to differ from that of proximate cause which clutters
up the law of torts; at least foreseeability has been eliminated. Globe In-
demnity Co. v. MacKendree, 39 Ga. App. 58, 146 S.E. 46 (1928).

23. 101 Ga. App. 789, 115 S.E.2d 452 (1960).
24. Williams v. Maryland Casualty Co., 99 Ga. App. 489, 109 S.E.2d 325 (1959).
25. Hartford Accident and Indemnity Co. v. Cox, 101 Ga. App. 789, 115 S.E.2d

452 (1960).
26. Id. at 795, 115 S.E.2d at 458.
27. Id. at 796, 115 S.E.2d at 458.
28. When a decision contains both majority and minority opinions, quite fre-

quently each or either may claim victory by pointing to some statement or
admission of the other, and quite frequently, such statement or admission
cannot be found in the other. Apparently, this is caused at least in part
by re-writing, or re-editing one or the other on a unilateral basis.
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of such an idea is entirely technical and legalistic, with the sole pur-
pose of furnishing a basis for an award of compensation when only
half of the statutory requirement-in course of-has been established
by the evidence. 29 For example, in the present case the defendant ad-
mitted that the employer was "in course of" but had failed to show
that the injury "arose out of", and so the presumption was resur-
rected to supply the missing link. In fact, in all of the Georgia deci-
sions which approve awards of compensation in unexplained death
cases, the evidence is sufficient to support a finding that the employee
was in "the course of" when the fatal accident occurred. 30 Moreover,
in Ladson Motor Co. v. Croft,31 the leading Georgia decision which
denied compensation, the employee, a night watchman, had left the
premises of the employer in order to visit a nearby cafe, and was
killed by an unknown assailant while sitting at a table drinking
coffee. Any proper understanding of the decision should take into
consideration the fact that the accident occurred when the employee
was not "in course of" and that there was nothing to show that the
accident arose "out of" the employment, and that the court was not
willing to indulge the presumption when both halves of the statutory
formula was missing. Finally, it should be noted that in the survey
case under discussion, the court expressly overruled Francis v. Liberty
Mutual Insurance Company3 2 wherein death benefits were denied
where the employee, while on an errand for the employer, was killed
by an unknown assailant as he entered the post office. Such over-
ruling places the Francis decision in line with the present discussion,
as the employee was clearly "in the course of" and hence the pre-
sumption was used to supply only half the formula.

(2) Causation. Compensation statutes purport to cover only acci-
dental injuries which are work connected and certain occupational
diseases which in the Georgia act are specifically defined and listed.33

In Shore v. Pacific Employers Insurance Co.,34 the claimant, who was
employed by a poultry company, had the job of cleaning the plant

29. See 1 LARSON, WORKMEN"S COMPENSATION LAW §10.32 (1952).
30. E.g.: Night-watchman, fatally wounded, found in basement of building he

guarded: Standard Accident Insurance Co. v. Kiker, 45 Ga. App. 706, 165
S.E. 850 (1932); Ndwsbutcher sent by passenger to fetch soft drink, later
'found dead on tracks; Union News Co. v. Oldham, 74 Ga. App. 209, 39
S.E.2d 318 (1946) ; Employee killed by bullet fired by unknown assailant
when he entered post office on errand for employer: Francis v. Liberty
Mutual Insurance Co., 95 Ga. App. 225, 97 S.E.2d 553 (1957); Motel porter,
while on errand directed by night clerk, drowned by fall in swimming pool:
Williams v. Maryland Casualty Co., 99 Ga. App. 489, 109 S.E.2d 325 (1959).

31. 212 Ga. 275, 92 S.E.2d 103 (1956).
32. 95 Ga. App. 225, 97 S.E.2d 553 (1957). A comment disapproving the deci-

sion appears in 9 MERCER L. REv. 193, 202 (1957)
33. See generally GA. CODE ANN. §114 (1956 Rev.).
34. 102 Ga. App. 431, 116 S.E.2d 526 (1960).
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and while thus engaged he skinned his hands which thereafter de-
veloped a disabling dermatitis. The employee filed a claim for com-
pensation and at the hearing evidence was introduced to show the
chemical content of the detergent which was used to clean the plant.
As none of the chemicals were listed in the Occupational Disease Act,
the board denied compensation. 35 The Court of Appeals agreed with
the board to the effect that claimant could not recover on the basis
of an occupational disease, but reversed and remanded the case on
the ground that claimant was seeking compensation for a work con-
nected injury which had been aggravated by the detergent which was
used in the course of the employment. 36 A somewhat similar situation
was presented in United States Fidelity and Guaranty Co. v. Motes,37

which was also decided during the survey period, wherein the em-
ployee suffered a severe back injury in an automobile accident. Medi-
cal testimony was introduced to the effect that the claimant was totally
and permanently disabled due to (1) the automobile accident and
(2) a back condition of long standing, and the court affirmed an
award of compensation on the ground that the work connected acci-
dent had resulted in aggravation. 38 It may be concluded from such
cases that the expression "injury arising out of" is not limited to what
would be the immediate effect of the particular event, but may in-
clude consequential developments such as the aggravation of prior
injuries or conditions or ensuing ailments in general, provided a
causal relationship is established. 39

(3) Falls. In Mayor of Athens v. Cook,40 the employee, who worked
for the city, had been engaged all morning in removing dirt and
rocks in order to open a ditch for the placement of a water main.
After a one hour lunch period he was called back to work. He arose,
picked up his shovel and, while proceeding along the ditch bank in
order to reach his place of work, he collapsed and fell backward into
the ditch, striking his head on a rock. When removed from the ditch,
he was in semi-conscious condition and was pronounced dead on ar-

35. GA. CODE ANN. §114-803 (1) (1956 Rev.).
36. The result would have been the same even though the dermatitis had re-

sulted from claimants general condition rather than contact with detergents.
See Williams v. Aetna Casualty Co., 101 Ga. App. 220, 113 S.E.2d 208 (1960).

37. 101 Ga. App. 628, 114 S.E.2d 795 (1960).
38. See Employers Mutual Liability Insurance Co. of Wis. v. Smith, 102 Ga. App.

326, 116 S.E.2d 247 (1960) a survey decision which affirmed an award of
compensation to a claimant who received a work connected blow on the
head, continued to work but shortly developed disabling nervousness and
blurry vision. Medical testimony to the effect that the employee's condition
was reasonably related to the trauma was deemed sufficient to sustain an
award of compensation.

39. Feild, Workmen's Compensation, 12 MERCER L. REv. 209, 220 (1960).
40. 102 Ga. App. 188, 115 S.E.2d 571 (1960).

[Vol. 13



WORKMEN'S COMPENSA TION

rival at the hospital. The widow filed a claim for compensation and
at the hearing a medical witness who had performed an autopsy
testified that he found several old infarcts in deceased's heart along
with a fresh one which had probably caused death and which had
been brought on by the processes of digesting the recently eaten meal.
On cross-examination the medical witness testified that both the
exertion and the fall and blow could have been factors in bringing
on the heart attack but that actually, he did not know what had
brought it about. The court affirmed an award of compensation on
the ground that the evidence established the following three factors
in close proximity: an injury on the job + continued disability
+ almost immediate death and this was sufficient to raise an inference
that the employee's death was an accidental injury sustained by him
while on the job and that the burden then fell upon the employer to
establish as an affirmative defence that neither the exertion nor the
fall was the cause of death and that the testimony of the medical wit-
ness was not sufficient to require the board to find that the employer
had carried the burden. Generally, the inference based on the three-
factor sequence is raised only when the original injury is work con-
nected 4' and when an injury results from a fall which is strictly per-
sonal, there would be no basis for an award of compensation. How-
ever, a fall is work-connected if the work is performed at a height, or
around machinery or the sharp corners of tables or cabinets, for in
such situations the risk of injury is a phase of the employment, 42 and
the fall is deemed to be work connected. 4 3 In the case under considera-
tion, if the infarction resulted from job exertion, then the fall is unim-
portant. If the infarct resulted from the fall, then it would be neces-
sary to show that the fall was work connected and that the cardiac con-
dition was related to the blow on the head received in the fall. Actual-
ly, in depending solely on the three-factor sequence, what the court is
doing is to follow the pattern of the unexplained death cases and to
permit a recovery when an injury occurs while the employee is clearly
in the course of the employment and to eliminate the need for show-
ing that the injury "arose out of" by indulging a presumption. The
only difference in the two situations is that in the unexplained death

41. Armour & Co. v. Cox, 96 Ga. App. 829, 101 S.E.2d 733 (1958); Davis v.
Atlantic Steel Corporation, 91 Ga. App. 102, 84 S.E.2d 839 (1954).

42. See U.S. Casualty Co. v. Richardson, 75 Ga. App. 496, 43 S.E.2d 793 (1947),
in which an award was made to an employee who was injured in a fall by
striking the corner of a table; fall resulted from an epileptic seizure which
was not work connected.

43. Hosovrrz, INJURY AND DEATH UNDER WORKMEN'S COMPENSATION LAWS §144-
146 (1944).

1961)
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cases the court reaches a conclusion by using the word "presumption"
whereas in the three-factor cases the word "inference" is used.

(4) Internal breakage. During the survey period there were five
cases (three heart attacks and one cerebral hemorrhage) which in-
volved the question whether exertion on the job could be connected
causally with an original injury, and this number seems sufficient to
indicate a continued disbelief on the part of employers44 that a
proper basis for compensation is established when the employee suf-
fers only some form of "internal breakage.'' 45 In Georgia, however,
the fact that the courts have adopted the liberal standard of "any
exertion" rather than something extraordinary, 46 and the further fact
that such cases are usually disposed of routinely in syllabus opinions,
and usually result in awards favoring employees, it is high time that
an opposite trend begin. Of the current collection, the three heart
cases are reported in syllabus opinions, and the fact that the cerebral
hemorrhage decision is reported in normal style is probably due to
the presence of additional issues. 47 In Department of Revenue v.
Cook,48 which was making its second appearance in the Court of
Appeals, the decedent, an employee of the Revenue Department, on
the fatal day arose about 6:30 a.m., ate a normal breakfast, and then
drove 12 miles to Butler, Georgia. After waiting a short while in
Butler where he expected to be joined by a fellow employee, he began
feeling badly and decided to return home. Upon reaching home he
received medical treatment but died late in the day as a result of a
coronary occlusion. On the first appearance of this case, the court
reversed an award denying compensation because the board had made
findings based on the ground that there was no evidence which con-
nected the exertion of driving twelve miles and the heart attack. On
the second appearance the court affirmed an award which granted
compensation, noting that this time the board had properly considered
the evidence which showed a causal relation, and such evidence, even
though "skimpy", was sufficient to sustain the award. In Wilkins v.
Employers Mutual Liability Insurance Co.,49 which is the second sylla-
bus opinion, a denial of compensation is affirmed merely by a refer-
ence to the "any evidence" rule. Moreover, the case maintains a high
level of secrecy in that it fails to reveal pertinent facts, such as the

44. Feild, Workmen's Compensation, 12 MERCER L. REV. 209, 222 (1960).
45. For an analysis of such injuries and work-connection see LARSON, WORKMEN'S

COMPENSATION LAW, Ch. VII (1952).
46. E.g., Fulton County v. Windsor, 100 Ga. App. 237, 110 S.E.2d 594 (1959).
47. The additional issue was sufficiency of notice of the accident to the em-

ployer.
48. 101 Ga. App. 688, 114 S.E.2d 806 (1960).
49. 101 Ga. App. 467, 114 S.E.2d 216 (1960).

[Vol. 13



WORKMEN'S COMPENSATION

nature of the employee's work, the amount of exertion involved or
the sort of heart attack suffered by the decedent. 50 On the other hand,
in the third syllabus opinion, Milledgeville State Hospital v. Norris,5

both the facts and the law are given brief but adequate treatment. In
this case the decedent had experienced a prior cardiac disturbance,
and immediately before the fatal attack he had been engaged in the
strenuous task of subduing an unruly inmate of the state hospital
where he was employed as an attendant. The summary of law con-
tains a reference to the "any evidence" rule and also a statement of the
alternative means of establishing work connection: there must be
either medical testimony that the exertion would have been sufficient
to precipitate such an attack, or it must be shown that the work en-
gaged in by the employee was of such a nature that it raises a natural
inference, through human experience, that the exertion contributed
to the attack. In Liberty Mutual Insurance Co. v. Elrod,52 the ques-
tion presented was whether a cerebral hemorrhage could be an acci-
dental injury that was work connected, and although the decision is
in regular form, the issue of causation was treated summarily. The
evidence showed that claimant climbed two or three flights of stairs
and developed a shortness of breath and became dizzy and suffered
what is commonly known as a "stroke." A medical witness testified
that the exertion on the job caused the cerebral vascular accident
and that the claimant was totally disabled. The court concluded that
such evidence was sufficient to sustain an award of compensation but
deemed the occasion appropriate for the repetition of the Waters53

rule that "knowledge from human experience ... authorized the
finding ... on the weight of reasonable probabilities .... -54 that the
exertion contributed to the cerebral hemorrhage. This rule, which is
analogous to a portion of the rule stated in the preceeding Milledge-
ville case, seems unnecessary in view of the testimony as to causation
by the medical witness.

(b) In course of. (1) Lunch periods. 'Generally, travel by an em-
ployee from home to work or work to home is not within the coverage
of the compensation statute unless the accident in question occurs
within a reasonable time before work begins or after work ends and

50. The modern movement to eliminate the printing of unimportant decisions
could use this case in its campaign.

51. 101 Ga. App. 502, 114 S.E.2d 298 (1960).
52. 102 Ga. App. 548, 116 S.E.2d 890 (1960).
53. Hartford Accident and Indemnity Co. v. Waters, 87 Ga. App. 117, 73 S.E.2d

70 (1952).
54. Ibid.

1961]
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while the employee is still on the premises of the employer. 55. This
has been called the "premises rule" and at least for the sake of uni-
formity, such rule ought to be applied to the going and coming of
employees in connection with lunch periods. 56 In Georgia, however,
the premises rule, as such, has never been fully applied to lunch time
travel and on several occasions in the past compensation has been
denied on the ground that the lunch period was entirely personal to
the employee and hence, was distinguishable from going and coming
between home and work.57 The first change in the situation occurred
in 1954 in the case of Travelers Insurance Co. v. Smith5s wherein an
award of compensation to an employee who was injured when on the
employer's premises in returning from lunch was affirmed. The court
distinguished the previous decisions to the contrary on the ground
that in the earlier decisions the employee had been injured when
going to lunch whereas in the Smith case the employee had been
injured in returning from lunch. The going-returning distinction,
however, did not dispose of Employers Liability Assurance Corp. v.
Woodward5 9 for in this case the employee was injured when return-
ing from lunch after she had reached employer's premises and in fact
was only a few feet from her work bench. But Woodward was dis-
posed of in the Smith opinion by the observation that the employee
after finishing lunch (which was furnished by the employer as a part
of the consideration) had returned to work, but upon finding that
she had ample lunch time left, she went to a barbershop to converse
with a son-in-law which was a purely personal mission, and the return
to work was a part of this personal mission which was "not contem-
plated by the contract of employment."

During the survey period, the question of coverage in reference to
lunch periods was presented in the case of Chandler v. General Acci-
dent Fire & Life Assurance Corporation.60 In this case the employee
worked regularly for the City of Atlanta from 8 a.m. to 4 p.m., and
after 4 p.m. she would go to the Heart of Atlanta Motel and do cleri-

55. Employers Insurance Co. v. Bass, 81 Ga. App. 306, 58 S.E.2d 516 (1950) ;
DeHowitt v. Hartford Fire Insurance Co., 99 Ga. App. 147, 108 S.E.2d 280
(1959); United States Casualty Co. v. Russell, 98 Ga. App. 181, 105 S.E.2d

378 (1958).
56. See, for example, Indemnity Insurance Co. v. Westmoreland, 93 Ga. App.

888, 93 S.E.2d 193 (1956).
57. Employers Liability Assurance Corp. v. Woodward, 53 Ga. App. 778, 187

S.E. 142 (1936); Aetna Casualty and Surety Co. v. Honea, 71 Ga. App. 589,
31 S.E.2d 421 (1944); Ocean Accident and Guaranty Corp. v. Farr, 180 Ga.
266, 178 S.E. 728 (1935); Hanson v. Globe Indemnity Co., 85 Ga. App. 179,
68 S.E.2d 179 (1951).

58. 91 Ga. App. 305, 85 S.E.2d 484 (1954).
59. 53 Ga. App. 778, 187 S.E. 142 (1936).
60. 101 Ga. App. 597, 114 S.E.2d 438 (1960). For a comment on the case see

23 GA. B.J. 565 (1961).
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cal work on an hourly basis. The employee "worked at such hours as
she cared to and used her own pleasure and judgment in leaving or
returning to her job."61 On the day in question she left the motel to
eat supper at a cafeteria located several blocks away, and after eating,
she visited a dress shop in order to exchange a purchase or some such
personal mission. Thereafter, she returned to the motel, parked her
automobile, and when crossing a private way which was owned by
the motel, she was struck by a car and injured. The Court of Appeals
reversed an award denying compensation and in doing so purported to
follow the Smith case. This disposition of the question seems to be
erroneous for two reasons: first, the premises rule, whether applied to
homework or lunch period travel, is applicable only to employees who
have fixed hours and places of employment; 62 otherwise, the reason-
able time needed for egress and ingress is not within the course of
employment; and second, the Woodward decision, which has not been
overruled, is controlling. In Woodward, the employee deviated from
the course of employment by visiting the barber shop and in Chandler,
the travel off the premises and the visit to the dress shop were both
personal missions, and if the return at the end of the lunch period
to the place of employment in Woodward did not place the employee
back "in course of", then the arrival of the employee on the private
way in Chandler should also fail to terminate the personal mission.

Even though .Woodward is not mentioned, a second survey decision
which involved lunch period travel seems to cast additional doubt
on its accuracy. In Fnlton County Civil Court v. Elzey, 6a the decedent,
a Deputy Marshall of the court, had the job of serving legal processes
within the territorial limits of the county and after serving such proc-
esses he was required to make proper returns. On the day in ques-
tion, the decedent, working with another deputy, after serving certain
papers, returned to the court house, parked the vehicle in which they
were travelling, then proceeding on foot they left the premises of the
employer, and crossed Hunter Street in order to visit a cafe. Due to
crowded conditions, they only purchased a glass of tea, and when
returning to the court house the decedent was struck by an automo-
bile dying as a result of the injuries thus received. At the hearing, to
determine the validity of the widow's claim to death benefits, evidence
was introduced to the effect that the two deputies, on the trip back
from the cafe, were discussing the effect of a recent levy and had in
their possession papers which they were returning to their office. The
court affirmed an award of death benefits on the ground that the

61. Ibid.
62. 1 LARSON, WORKMEN'S COMPENSATION LAW 15.00 (1952).
63. 101 Ga. App. 520, 114 S.E.2d 314 (1960).
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decedent had terminated the deviation when he started to return to
the court house.

As the work of the deputy required constant street travel, then such
travel was in the course of the employment and street risks were em-
ployment risks.64 If the deputy, while on a trip to make a service,
should decide to have lunch, and should turn aside to visit a cafe,
such turning aside is personal to the employee, and only when he
has .returned to the limits of his work area has the deviation termin-
ated. But such a return to the area has this effect only when the travel
has a dual aspect: i.e., to work and to take time out to eat. In the
case under discussion however, when the deputy departed from the
court house he intended a personal mission only, hence the question
of deviation and the termination was not presented, and even if such
question was in issue, then according to Woodward termination would
not occur until he reached the office.

(2) Assaults. In United States Fidelity & Guaranty Co. v. Giddens,6 5

the claimant, a crane operator, was injured in a fight with fellow em-
ployees. Compensation was denied on the ground that claimant had
been the agressor and hence the injuries did not arise out of the em-
ployment. The fight, however, arose from a quarrel over the way the
work was being performed, which meets the requirement of "out of."
Actually, if any merit is to be attached to the agressor defense, it is
on the ground that when the employee steps up to fight he steps out
of the course of the employment. That there is no merit in such
defense is the fact that in Georgia it disappears if the aggression of
the employee is in defense of the employer's property, which on princi-
ple, is indistinguishable from aggression by the employee to protect
the methods of performing the employer's work. 66

(3) Miscellaneous. Although the case of Metropolitan Life Intsur-
ance Co. v. Coney67 involves the meaning of "out of" and "course
of", it does not fit into any of the customary fact patterns and conse-
quently, it cannot be labelled conveniently. Three employees of
Metropolitan Life were enroute from Orlando to Lakeland, Florida,
for the purpose of conferring with a superior officer of the company.
The claimant, who was sitting on the back seat of the car with an-
other employee, became engaged with the 3rd employee, who was
driving, in a discussion of North-South viewpoints and the race ques-
tion. Believing that certain remarks by those on the back seat were

64. Atlantic Ice and Coal Corp. v. Wishard, 30 Ga. App. 730, 119 S.E. 429 (1923).
65. 102 Ga. App. 576, 116 S.E.2d 883 (1960).
66. Scott v. Travelers Insurance Co., 49 Ga. App. 157, 174 S.E. 629 (1934);

Wolfe v. Williams, 92 Ga. App. 1, 87 S.E.2d 436 (1955).
67. 102 Ga. App. 155, 115 S.E.2d 633 (1960).
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directed at him personally and were attempts to discredit him as a
"yankee", the driver became angry and decided not to continue driv-
ing. He slammed on the brakes, stopping the car suddenly and as a
result claimant suffered a whiplash injury. In the compensation pro-
ceeding, the employer defended on the grounds of (1) horseplay, (2)
wilful misconduct, (3) assault, (4) negligence, (5) anger and emo-
tional flareup and (6) generally that the injury did not arise "in the
course of" nor "out of" the employment. The court thought that none
of the defenses had been established and affirmed an award of com-
pensation. The opinion is in the form of a syllabus and somewhat
routine, but it has a unique feature which endows it with consider-
able interest. In a motion for a rehearing, counsel for the employer
characterized the court's description of the operation of an automobile
as starting, steering and stopping as pure sophistry and further, that
the employer was asking, not for equity and justice, but only for a
proper construction of the record and this, certainly, was very little.
In denying the motion, the court returned the compliment as to pure
sophistry and observed that appellant was getting a proper construc-
tion of the record, which he had asked for, and also he was getting
justice which he probably did not want. Apparently, counsel and court
evidence the same sort of emotional disturbance as the operator of
the vehicle, yet no one would suspect even that any of them were
beyond the course of their employment.

REOPENING OF AWARDS

The source of considerable litigation is the authority granted the
board to reopen and modify awards and compensation agreements on
the ground that claimant has undergone a change of condition.68 Of
the eight cases which arose during the survey period on such questions,
six of them were primarily concerned with whether there was "any evi-
dence to support the award," and the two remaining were ultimately
disposed of on other issues. 69 In Shelton v. Fireman's Fund Indemnity
Co.,70 the claimant suffered an injury to his foot and was paid com-
pensation in full on account of such injury. In the present proceeding,
claimant testified that about four months prior to the accident in-
volving his foot, he hurt his back, but no claim was filed in connec-

68. GA. CODE ANN. §§114-706, 114-709 (1956 Rev.). The right to reopen on
change of condition exists even though other issues are subject to the prin-
ciple of res judicata. Georgia Marine Salvage Co., Inc. v. Merritt, 82 Ga. App.
111, 60 S.E.2d 419 (1950).

69. Clay v. Aetna Casualty and Surety Co., 102 Ga. App. 498, 116 S.E.2d 686
(1960), was concerned with the absence in the record of matters referred to
as on file and Complete Auto Transit, Inc. v. Davis, 101 Ga. App. 849, 115
S.E.2d 482 (1960), explores the nature of the proceedings which are avail-
able for determining change of condition.

70. 101 Ga. App. 466, 114 S.E.2d 288 (1960).
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tion with the back injury as it did not require him to stop work.
Expert testimony was introduced to the effect that claimant had suf-
fered an injury to his back about thirty-five years previously and that
now there was almost complete obstruction of the hip joint, but that
an evaluation of disability was almost impossible because of claimant's
age (70 years) and the presence of arthritis. It is difficult indeed to
determine what the claimant hoped to accomplish by this proceeding
arid the award denying compensation seems eminently correct.7 1 In
Terry v. U.S. Fidelity and Guaranty Co.,7 2 the claimant was awarded
compensation computed on the basis of a 50% disability for partial
loss of use of his right hand and later the board approved a lump
sum settlement. In the present proceeding, claimant alleged that a
change of condition had occurred since the last award, and, at the
hearing, one doctor testified that there had been no change in claim-
ant's condition while the other doctor testified that he had suffered
an additional loss of use. An award of compensation based on the
additional loss of use was affirmed on the "any evidence" rule. In
Baker v. Liberty Mutual Insurance Co.,73 the claimant, in the first
hearing, was awarded total temporary disability benefits, and at the
second hearing on change of condition, she was awarded compensa-
tion on the basis of permanent total disability. Medical testimony that
claimant was totally disabled due to trauma and not to a congenital
defect from which she also suffered was sufficient to sustain the award
even though it appeared that she had worked for two weeks during
the Xmas holidays and had picked a little cotton.7 4

In Royal Indemnity Co. v. Warren,75 the claimant, a flight instruc-
tor, suffered a back injury and by an agreement with his employer,
he was paid compensation on the basis of total disability. After sur-
gery and hospitalization, claimant returned to work and was paid his
regular salary. After working for about six months he was dismissed
from service on the ground that a "reduction in force was necessary."
Thereafter, in a proceeding to determine change of condition, claim-
ant was awarded additional compensation based on permanent partial
disability which was affirmed on the ground that it was sustained by
the evidence. 76 In Independent Life and Accident Insurance Co. v.

71. The case may represent an effort on the part of the claimant to get cover-
age for an injury Which he failed to report in time.

72. 102 Ga. App. 812, 117 S.E.2d 881 (1960).
73. 103 Ga. App. 100, 118 S.E.2d 386 (1961).
74. The judgment of the superior court affirming the award was reversed on

other grounds.
75. 102 Ga. App. 501, 116 S.E.2d 757 (1960).
76. Felton, J., in a concurring opinion, notes that the case does not involve

change of condition, but is merely to determine the amount of permanent
partial disability which the evidence showed he was entitled to.
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Craton,77 an award of compensation based on total disability in a
change of condition proceeding was affirmed on the customary ground
even though there was evidence that claimant had received several
other severe injuries as such injuries were to other parts of the body
or were unrelated to the disability. In Travelers Insurance Co. v.
Boyer,78 the claimant, a sixteen year old boy, who worked as a com-
mon laborer, suffered a work-connected injury, and was paid compen-
sation in accordance with an approved agreement on the basis of total
disability. The payments were discontinued after about six weeks
and claimant requested a hearing which resulted in an award based
on a disability of 25%. On appeal to the superior court the award
was reversed and the board was directed to enter an award based on
total incapacity. A majority of the Court of Appeals (4-3) affirmed
the judgment of the superior court on the ground that the award
based on total incapacity was demanded by the evidence as there
was nothing in the record to show that claimant's condition had im-
proved since the first hearing. In order to reach this conclusion the
court had to dispose of the testimony of Drs. Ledbetter and Funk,
medical experts, who appeared on behalf of the employer. As testi-
mony of Dr. Ledbetter was based on an examination which was made
prior to the approval of the agreement to pay compensation, it was
easily handled and was characterized by both majority and minority
as irrelevant. The testimony of Dr. Funk, however, is more difficult
to handle, and it is, in fact, the point of reference in a vigorous dis-
sent. Dr. Funk testified that he could find no objective evidence of
any disability on the part of claimant or of any dis-function and that
his limited motion of neck and back were feigned. The majority dis-
posed of Dr. Funk on the ground that the testimony of one physician,
who ex,amined the claimant only at the time of the hearing, as to
what percentage the claimant was then disabled, was insufficient to
show that there had been a change in condition. As authority for this
ruling, the majority cited the cases of Fletcher v. Aetna Casualty &
Surety Company79 and Phinese v. Ocean Accident and Guaranty Com-
pany, 80 In a motion for rehearing, the insurer insisted that the court
had overlooked the decision of W, ilson v. Swift and Companys ' which
would require a different result. In the denial of the motion, the
majority answered such contention by observing that Phinese cited
and followed the cases of Moore v. American Liability Insurance Com-

77. 102 Ga. App. 78, 115 S.E.2d 636 (1960)
78. 102 Ga. App. 248, 116 S.E.2d 6 (1960).
79. 95 Ga. App. 23, 96 S.E.2d 650 (1957).
80. 81 Ga. App. 394, 58 S.] .2d 921 (1950).
81. 68 Ga. App. 701, 23 S.E.2d 261 (1942).
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pany82 and Gravitt v. Georgia Casualty Company8 3 and such older
cases, one of which was a decision by the Supreme Court and must be
followed. Actually, the Phinese decision cites the Moore case, but it
does not cite Gravitt, the Supreme Court decision. The only other
decision cited by Phinese is Hartford Accident and Indemnity Co. v.
Carroll,84 which is a decision by the Court of Appeals. Of the two
cases actually cited, only Moore, decided April 10, 1942, is older than
Wilson, decided December 12, 1942. Actually, however, it is rather
pointless whether Phinese cites Carroll, or Moore, or Gravitt, as none
of them have anything to do with wl1ether the testimony of a medical
expert who examined the claimant at the time of the hearing is
sufficient to sustain an award of compensation based on change of
condition. Incidentally, the dissenting opinion raises no question as
to such rule but more or less rearranges it so that testimony by such
expert on "change of condition" would be excluded, yet he would
be permitted to testify as to facts and opinions in regard to the em-
ployee's present condition and that in the principal case the testimony
of Dr. Funk, when thus limited, was sufficient to create an issue for
determination by the board as to whether or not the claimant was
totally incapacitated.8 5

DEATH BENEFITS

The Georgia act provides for the payment of death benefits to de-
pendents of employees and in listing the dependents who are entitled,
the act stipulates that children under the age of 18 are conclusively
presumed to be wholly dependent upon a parent.86 It is also pro-
vided that the word "children" shall include stepchildren, legally
adopted children, posthumous children and acknowledged illegitimate
children and that the term "parent" shall include step-parents and
parents by adoption.87 In New Amsterdam Casualty Co. v. Freeland,8 8

the following question was raised: Would a child who has been legal-
ly adopted and who is fully supported by his adoptive parents, be
entitled to benefits upon the death of his natural father who is killed
in a work-connected accident? The Court of Appeals answered the
question in the affirmative and affirmed an award of compensation

82. 67 Ga. App. 259, 19 S.E.2d 763 (1942).
83. 158 Ga. 613, 123 S.E. 897 (1924).
84. 75 Ga. App. 437, 43 S.E.2d 722 (1947).
85. Probably what the dissenters overlooked was the force of the "inarticulate

premises," viz., that a 16 year-old boy who is injured while performing
common labor is entitled to compensation based on total incapacity.

86. GA. CODE ANN. §§114-413, 414 (1956 Rev.).
87. GA. CODE ANN. §114-414(c) (1956 Rev.).
88. 216 Ga. 491, 117 S.E.2d 538 (1960) . For a comment on the case see 23 GA.

B.J. 563 (1961).
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on the ground that the act authorized an award under such circum-
stances and, notwithstanding the language of the adoption law, a child
retained many rights against his natural parents even after adoption. 9

In the Supreme Court the award of benefits was reversed and the
grounds for doing so may be summarized as follows: (I) The cases
cited by the Court of Appeals were not in point; (2) although no
case precisely in point could be found, several out-of-state decisions,
whose facts were almost identical, denied compensation; (3) legisla-
tive intent and (4) a horrible situation that might arise unless the
Court of Appeals was reversed. None of the grounds thus summarized,
however, seem persuasive in the least. Although faintly analagous, the
case material used by both sides is equally inappropriate and hence,
neither side could claim an advantage in former decisions. The search
for legislative intent is purely fictional and a waste of time, for the
legislature, having never been faced with the problem, has never
had any intent. Actually, such an exercise is to make it appear that
the law which the court applies existed all along, when of course,
as a matter of fact, it was created and adopted by the court after
the case came up for decision. The horrible hypothetical envisioned
by the court may be stated as follows: Where a child has a natural
father and an adoptive father both of whom work for the same em-
ployer and both of whom are killed at the same time in a work-con-
nected accident, then under the decision of the Court of Appeals, the
child would receive double compensation. According to the Supreme
Court, this would be unreasonable and inequitable and not intended
by the legislature. 0 The principal thing wrong with parodying a
horrible is a sort of self-deception which leads the court to believe
that it is preventing the horrible by its decision. What the court
should do is to decide only the case which is presented by the record
andi not try to fashion some new law that will relieve the world of
all future evils. In Dccker v. Mohawk Mining Co.,91 a case decided

89. New Amsterdam Casualty Co. v. Freeland, 101 Ga. App. 754, 115 S.E.2d 443
(1960) . Typical of the rights retained were those of inheritance, Sears v.
Minchew, 212 Ga. 417, 93 S.E.2d 746 (1956); right to recover compensation
for death of natural father even though mother had gotten divorce and
married second husband who was contributing to child's support, Travelers
Insurance Co. v. Williamson, 35 Ga. App. 214, 132 S.E. 265 (1926); right of
action under wrongful death act for negligent homicide of natural parent,
Macon, D. & S. R. Co. v. Porter, 195 Ga. 40, 22 S.E.2d 818 (1942).

90. In the Freeland decision, the court observes that a similar case could not
be found in Georgia or elsewhere and the case is, indeed, one of first im-
pression. However, shortly thereafter, an identical case reached the Court
of Appeals and a reversal of an award of compensation was affirmed.
Alexander v. Employers Mutual Liability Insurance Co., 102 Ga. App. 750,
118 S.E.2d 215 (1960).

91. 265 Pa. 507, 109 A. 275 (1920)
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by the Supreme Court of Pennsylvania, although the applicable statute
differed to some extent from the Georgia act, both the facts and the
remarks of the court seem pertinent. In such case the court affirmed
an award of compensation to a child for the death of his step-father,
when, at the time, the child was receiving compensation for the death
of his natural father. In the course of its opinion the court remarked,
in answer to the contention of the defendant, that if it was inequitable
for a child to receive double compensation, an appeal should
be addressed to the legislature, not to the courts.9 2

COMPUTATION OF AWARDS-FEES AND EXPENSES

(a) Schedule losses. In Holcombe v. Fireman's Fund Insurance
Co.,9 3 the claimant suffered a work-connected injury which resulted
in the amputation of the middle and ring fingers, about half of the
index finger and the end portion of the thumb, and the little finger,
although still attached to the hand, was rendered useless. At a hearing
to determine change of condition, a medical expert testified that
claimant had a 70% loss of the hand, and based on such evidence
the board made an award on a 70% permanent loss of use of the
right hand. GA. CODE ANN. §114-406 (1956 Rev.) which provides a
method for computing compensation for the loss of, or loss of use
of, in whole or in part, such items as fingers or hands, if limited in
its application to claimant's injury to loss of use of hand, would pro-
vide for less compensation than if the fingers were computed on a
separate basis. As a result, the court reversed the award of the board
and ruled that under such circumstances, the claimant was entitled to
the computation that would give him the largest amount of compen-
sation. In concluding its opinion, the court also made a pronounce-
ment in reference to a possible loss of a finger or fingers together
with a distinct injury to the hand other than the loss of fingers, and
if such a case should ever arise, the court predicted that the claimant
would be entitled to the more favorable method of computation.94

92. Double recoveries have been permitted heretofore. In Utica Mutual Insur-
ance Co. v. Pioda, 90 Ga. App. 593, 83 S.E.2d 627 (1954), a claimant was
awarded compensation even though at the time he was receiving unemploy-
ment compensation. For a comment on the case see Feild, Workmen's Com-
pensation, 7 MERCER L. REV. 206, 208 (1955).

93. 102 Ga. App. 587, 116 S.E.2d 891 (1960).
94. Actually, the trouble seems to arise from the fact that schedule losses are

exclusive. For example, an employee loses one finger, for which he gets an
award based on partial industrial handicap. But in most instances, the loss
of one finger renders the hand less useful. Why not an award for each
loss? Or, the loss of a finger may result in total disability, depending on
the nature of the occupation, yet would the employee be entitled to the
method of compensation that would pay the largest amount of compensa-
tion?
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(b) Medical expenses. In United States Fidelity and Guaranty Co.
v. Taylor9 )5 the question was raised as to whether the amount of medi-
cal expenses was limited to $1,500 when an employee was injured in
a compensable accident and died as a result thereof. GA. CODE ANN.
§114-501 (1956 Rev.), which deals generally with medical expenses in
compensation proceedings, limits the amount to a maximum of $1,500
whereas section 114-413 (a) provides that when death results from the
injury, the employer shall pay the reasonable expenses of the em-
ployee's last illness. In the present case, the expenses amounted to
$7,780.15, and the court approved an award for this amount on the
ground that section 114-413 (a) was applicable and there was nothing
to indicate that the charges were unreasonable. In reaching its con-
clusion, the court noted that a similar holding in regard to medical
expenses had been rendered in 1932,96 and with knowledge of such
holding the General Assembly had not seen fit to amend the law,
and for the court to rule otherwise now would be entering the "field
of legislation in an area where judicial legislation would violate the
rule against judicial encroachment upon the legislative function." 97

The basic phase of this proposition is "inaction by the General
Assembly with knowledge" but there is nothing to indicate how the
necessary knowledge was imparted to the General Assembly or its
members.98

(c) Attorney's fees. In Hartford Accident and Indemnity Co. v.
Fuller,99 the claimant received an award of $29.08 per week for a
period not to exceed 400 weeks based on a finding of temporary total
disability. Thereafter, the board made an award in the amount of one-
third of the compensation as attorney's fees. Subsequently, an appli-
cation was made for a lump sum settlement of both the compensa-
tion and the attorney's fees pursuant to GA. CODE ANN. § 114-417 (1956
Rev.). After a hearing, the board denied a lump-sum settlement to
the claimant on the ground that it would not be in the best interest
of the parties, but granted a lump-sum award of attorney's fees in the
amount of "one-third of the total maximum allowable recovery re-

95. 101 Ga. App. 544, 114 S.E.2d 441 (1960).
96. American Mutual Liability Co. v. Castleberry, 46 Ga. App. 60, 166 S.E. 670

(1932).
97. United States Fidelity & Guaranty Company v. Taylor, 101 Ga. App. 544, 545,

114 S.E.2d 441, 442 (1960).
98. The court's proposition seems to mean that the inaction plus knowledge of

the General Assembly has the effect of making the 1932 ruling the correct
interpretation of the legislation and this is particularly true in view of the
fact that the legislature amended the precise section after the ruling but
made no change insofar as the interpretation was concerned. A distant but
related theory is the "Silence of Congress" in reference to Constitutional
power and the re-enactment rule as to administrative interpretation.

99. 102 Ga. App. 384, 116 S.E.2d 628 (1960).
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duced to present value." Such award also stipulated that the insured
would pay the fees and would be entitled to deduct from the end of
the compensation period 93.95942 weeks. This award was reversed
by the Court of Appeals on the ground that the award to the em-
ployee was based on temporary disability and hence compensation for
the terminal period might never become due. In reaching this conclu-
sion, the court had the delicate task of distinguishing other decisions,
especially one rendered by the Supreme Court, 100 and this was done
by pointing to the fact that in such cases the award was based on a
finding of permanent disability. Actually, even though the sponsors of
administrative justice may think otherwise, the services of an attorney
are essential in practically all administrative proceedings and especial-
ly in regard to compensation claims. Hence it would seem proper
that adequate provision should be made for the payment of fees to
attorneys, and in this connection it is recommended that legislation
should be considered which would authorize the board at the time an
award of compensation is made to also make an award covering fees.
The duty of the employer to pay compensation should be extended
to include attorney's fees as well. 10'

(d) Miscellaneous. In United States Fidelity and Guaranty Co. v.
Motes, 02 the claimant was awarded compensation on the basis of per-
manent total disability and the employer contended that this was er-
roneous as the claimant was rated as 70% disabled by the Veterans
Administration and hence he could not have suffered more than 30%
disability from the injury. The Court of Appeals ruled that this con-
tention was not meritorious as the compensation law compensates for
loss of earning capacity, not physical disability as such, and that
claimant had been working regularly before the accident. Be this as
it may, the fact remains that it would be a rare case which made an
award unless disability was established, as in fact it was established in
the present case by medical testimony, yet such a situation would hard-
ly be as rare as when a claimant establishes a disability rating of
170%.

OUT-OF-STATE ACCIDENTS

The Georgia act provides that when work-connected accidents hap-
pen outside the state, the employee would be

entitled to compensation, if the contract of employment was
made in this State, and if the employer's place of business is

100. Employers Liability Assurance Corp. v. Pruitt, 190 Ga. 479, 9 S.E.2d 641
(1940).

101. This seems necessary especially in view of the fact that the amount of com-
pensation is computed on a. bare existence basis, and to deduct from the
amount awarded fees for the attorney thwarts the purpose of the act.

102. 101 Ga. App. 628, 114 S.E.2d 795 (1960).
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in this State or if the residence of the employee is in this
State: Provided, his contract of employment was not expressly
for service exclusively outside of the state .... 103

In Johnson v. Great Southern Trucking Co., 0 4 the claimant was em-
ployed for "line driving or over the road driving" which took him
into several states including Alabama and Georgia. Thereafter, a new
arrangement was entered into between claimant and the employer,
and as a result, claimant moved to Birmingham, Alabama, bringing
along his family and transferring his union membership. After going
to Alabama, claimant was given a regular run which took him across
Georgia. He was injured in a work-connected accident that occurred
in Alabama. In addition to these facts, the board also found that the
"rearrangement" involved the making of a new contract of employ-
ment which was made in Alabama. In the light of such findings, it
seems clear that the board did not have jurisdiction and thus it was
decided by the board, the superior court and the Court of Appeals. 0 5

AGREEMENTS AND SETTLEMENTS

A time comes in the life of every appellate court when it seems
necessary to gather up a few loose ends and a remnant of scattered
rules and to re-state the law contained in such accumulation in order
to achieve clarity and orderliness. This was the purpose of the court,
apparently, in American Casualty Co. v. Herron,10 6 wherein the law
in general as to terminating an agreement to pay compensation was
presented. According to the court it was now well settled and should
be understood by both employers and insurers, that when an agree-
ment recites that payments will be made until terminated in accord-
ance with the act, that no employer or insurer can voluntarily decide
to cease payments, no matter how clear its position may be, unless it
is able to produce one of the three following instruments: (1) a final
settlement receipt or other like agreement between the parties chang-
ing the terms of the original agreement approved by the board; (2)
evidence that the statutory amount, or amount called for under the
agreement has been paid in full, or (3) an order of the board chang-
ing or allowing discontinuance of the compensation. The court then
explained the proper course for an employer to take who believed
that no further compensation should be paid, and offered an analysis
of the reasons which supported such construction of the act. As for
the merits of Herron, the court held that when an employer simply

103. GA. CODE ANN. §114-411 (1956 Rev.).
104, 101 Ga. App. 472, 114 S.E.2d 209 (1960).
105. For a more extensive discussion, see Feild, Workmen's Compensation, 12

MERCER L. REV. 209, 231 (1959).
106. 102 Ga. App. 658, 117 S.E.2d 172 (1960).
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discontinued payments of compensation which were due under an
agreement and after a hearing requested by the employee the board
entered an award that claimant had completely recovered but failed
to state the date of such recovery, then the award takes effect on the
date of the hearing and compensation is due under the original agree-
ment from the date the employer ceased payments to the date of such
hearing.

In two cases, Bentley v. Buice'0 7 and City of Dalton v. United States
Fidelity and Guaranty Co.,10 s both of which were decided during the
survey period, the question was raised as to what methods were avail-
able for setting aside board approved agreements and the grounds for
bringing such proceedings. In the Bentley case, a tort action was insti-
tuted by an employee to recover damages for injuries which were
inflicted by the negligence of a fellow worker. The defendant filed
a plea in bar which was based on an agreement between employer
and employee for the payment of compensation and which the board
had approved. Evidence was introduced by the plaintiff-employer,
however, which showed that he had never accepted any payments of
compensation under the agreement, and 18 months after the agree-
ment was made, he had filed a motion with the board to vacate the
agreement on the ground that he was not "in the course of" when
the accident happened (although the fellow worker was in scope),
and when the board refused to vacate, an appeal was taken to the
superior court where the board's refusal was reversed on the ground
that the evidence showed conclusively that the accident did not arise
in course of and in pursuance of the employment and hence the
board was without jurisdiction. In the light of such evidence as to what
had happened to the agreement, the trial court ruled against the plea
in bar and on error to the Court of Appeals, such ruling was affirmed.
Assuming that the agreement plus board approval is at least a quasi-
judgment (somewhat in the nature of a consent decree) and assuming
further that the board's lack of jurisdiction has been properly estab-
lished, and also assuming that provisions of the Code relating to
"Judgments," are equally applicable to administrative awards, then
upholding the judgment of the superior court reversing the board's
refusal to vacate the agreement has a modicum of support. 09 On the

107. 102 Ga. App. 101, 115 S.E.2d 706 (1960).
108. 216 Ga. 602, 118 S.E.2d 475 (1961).
109. In its opinion, the court refers to the following sections which come from

the chapter on Judgments: GA. CODE ANN. §§110-701, 708, 709 (1959 Rev.).
Usually, the court is careful to distinguish between acts of legislatures and
courts and those of administrative agencies. See, for example, Glustrom v.
State, 206 Ga. 734, 58 S.E.2d 534 (1950), commented on in 12 GA. B.J. 487
(1950).
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other hand, reasonable doubt might be based on the fact that the
board's jurisdiction does not include vacating awards,110 and that the
superior court may not engage in fact finding when reviewing awards
by the board,"' and that finally, whether the board's award is subject
to avoidance depends upon establishing a fact which will correct a
mistake, and there is nothing to show that such a fact was ever found
in a proceeding called for such purpose before a tribunal that was
authorized to hear the matter.112 Actually, there may be a practical
value in sustaining the reversal by the superior court in that otherwise
the employee might find it necessary to invest time and effort in a
direct attack, which apparently, would have the same result.

In the second case, City of Dalton v. U.S. Fidelity and Guaranty
Co.,11 3 the facts are almost parallel with Bentley but the procedure
that was followed to set aside the agreement is in sharp contrast. In
both cases, following an injury, an agreement to pay compensation
was executed by the parties and approved by the board. In both cases
a mistake was made as to the existence of the employment relation:
in Bentley the employee had finished work and was off the premises
when injured and in City of Dalton the employee was working for
his other employer at the time of the accident. In City of Dalton,
however, the insurance carrier filed an equitable petition in the su-
perior court against the insurance carrier and the employer pursuant
to GA. CODE ANN. §110-710 (1959 Rev.) which provides that the
judgment of a court may be set aside for fraud, accident or mistake if
such items are unmixed with negligence on the part of the com-
plainant. The trial in City of Dalton resulted in a verdict and judg-
ment for the insurer but left the agreement in effect as between the
city and the employee. This was affirmed by the Supreme Court in
an opinion which, unfortunately, did not indicate the precise ground
on which the complainant based its attack and its most relevant ob-
servation was to the effect that negligence was a question for the
jury. t1 4 As for the two proceedings, the approach to the problem and

110. cravitt v. Georgia Casualty Co., 158 Ga. 613, 123 S.E. 897 (1924).
111. GA. COW ANN. §114-710 (1956 Rev.).
112. The fact in question is jurisdictional and it might be possible, if no one

is watching, to resurrect the "doctrine of a jurisdictional fact" and insist
upon a trial de novo.

113. 216 Ga. 602, 118 S.E.2d 475 (1961).
114. The court discusses fraud in general, both constructive and actual, con-

cluding finally that the employee did not act fraudulently. Then, who did
commit the fraud that resulted in setting aside the judgment against the
carrier? The only other person involved is the City and if the City perpe-
trated a fraud on the insurer, that is a matter between the co-promisors and
should not be a ground for lessening the judgment creditors' (the em-
ployee) security.
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the dispositions of the issue which occurred in Bentley seem preferable,
for the result in City of Dalton requires the employer, now separated
from his insurer, to continue compensation payments in accordance
with an agreement which got validity by the approval of a board
which did not have jurisdiction.

PROCEDURE - HEARINGS - EVIDENCE

(a) Notice of Accident. The Georgia act requires that notice of an
accident shall be given to the employer within thirty days"x5 and the
Supreme Court, in construing the act has held that notice thus re-
quired is notice of injury by accident arising out of and in the course
of the employment. 116 In Smith v. Continental Casualty Co., 117 the
claimant, for many years, had suffered a bad back condition which
was totally unrelated to his employment, and prior to the date of
the accident he obtained a leave because of back trouble. Upon re-
turning from leave, he worked for two days, and on the third day he
reported to his superior that he could not continue. Upon ascertain-
ment that he felt too badly to attempt less strenuous work, he was
given permission to go home. At the hearing the director requested
claimant's attorney for additional evidence of notice, and upon a
failure to produce such evidence, compensation was denied. Although
the claimant's statement to the employer as to his trouble, which was
quoted by the court, would indicate that he lacked capacity to com-
municate simple ideas, the denial of compensation was affirmed by
the Court of Appeals. In New Amsterdam Casualty Co. v. Kidd, 118

the claimant, during working hours as a city clerk, suffered attacks of
"indigestion and heartburn" on September 27, 1957, but did not leave
the employment until the usual time. That evening he suffered a
severe heart attack which, according to a medical witness, was a con-
tinuation of the "indigestion episode." Written notice of the injury
was not given until July 10, 1958, almost 10 months after the acci-
dent, and such notice, along with testimony to the effect that on the
day after the accident the city council met in order to determine that
claimant was fully covered by hospitalization and life insurance was
held by the court to be insufficient evidence that the required notice
had been given. At most, according to the court, it showed that claim-
ant has suffered a heart attack but this was not enough to put the city

115. GA. CODE ANN. §114-303 (1956 Rev.).
116. Royal Indemnity Co. v. Coulter, 213 Ga. 277, 98 S.E.2d 899 (1957).
117. 102 Ga. App. 559, 116 S.E.2d 888 (1960).
118. 101 Ga. App. 910, 115 S.E.2d 427 (1960).
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on notice that he had suffered a work-connected accident. 119 In Rhodes
v. Liberty Mutual Insurance Co., 20 the claimant, as in the previous

case, suffered a heart attack while on the job but continued working
until quitting time, and the next day, although feeling uncomfortable
reported for service on the grand jury. By afternoon he was much
worse and entered a hospital. Shortly thereafter, his wife called the
employer and stated that claimant had gotten sick while serving on
the grand jury and would not be in for work. In addition, claimant
testified that when at the hospital, he had notified his superior that
he had suffered the beginning of the attack while working. Although
claimant's testimony was disputed, the court ruled that it was suf-
ficient to authorize a finding that while claimant was in the hospital
he notified his immediate superior that the heart attack began while
on the job. 121

(b) Notice of Hearings. The Georgia act provides that immediately
after the board sets a date for a hearing, it "shall notify the parties at
issue of the time and place of such hearing"' 22 but there is no pro-
vision in the act as to the manner of service of such notice. In Bailey-
Lewis-Williams of Georgia, Inc. v. Thomas,123 the court took judicial
notice of the fact that it had been the custom of the board to "serve
such notice by posting it in the United States mail"' 24 which has the
effect, apparently, of making such method of service authorized. The
court also noted that where a copy of a "Notice of hearing" which
contained the necessary information appeared in the record and the
hearing director stated "it did not come back" a prima facie showing
was made that such notice was properly mailed. As a result of such
notice, the court ruled that, where service was made by mailing, and
the employer failed to make an appearance that after the hearing an
award of compensation was made and the employer notified of the
award and then failed to appeal to the full board where the issues
could be re-tried, then the employer has waived his right to insist
upon notice and hearing and the question could not be raised for the
first time before the superior court. However, one aspect of the direc-
tor's award was deemed to be erroneous because of a failure to give
notice. A penalty of $25.00 was assessed against the employer for ne-

119. A dissenting opinion insists that the finding by the board was supported
by evidence and hence should not be disturbed.

120. 101 Ga. App. 642, 115 S.E.2d 363 (1960).
121. In Gennett Lumber Co. v. Stanley, 101 Ga. App. 555, 114 S.E.2d 437 (1960),

which was decided during the survey record, the court declined to rule on
sufficiency of notice due to the condition of the record.

122. GA. CODE ANN. §114-706 (1956 Rev.).
123. 103 Ga. App. 279, 119 S.E.2d 141 (1961).
124. Id. at 280, 119 S.E.2d at 142.
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glecting to make reports of accidents in accordance with GA. CODE

ANN. §114-716 (1956 Rev.). Before this can be done, ruled the court,
there must be due notice and hearing, hence the court expunged the
penalty and the matter was remanded to the board for a proper de-
termination.

(c) Hearings on Change of Condition. Recently, it was held that
the issue of change of condition may be presented in hearings which
are provided for in' GA. CODE ANN. §114-709, (1956 Rev.), which is
the section that deals particularly with reopening of awards based on
change, and in 'GA. CODE ANN. §114-706 (1956 Rev.), which provides
for hearings in general. 125 In Complete Auto Transit, Inc., v. Davis,126

the claimant was awarded compensation based on total incapacity.
The employer discontinued making payments after having made them
over a period of about 10 months. Thereafter, a hearing was held
which denied compensation on the ground that claimant had failed to
carry the burden of showing change of condition. This award was
reversed on the ground that it was based on an erroneous theory of
law, and the error arose from the fact, that properly construed, the
hearing was held pursuant to GA. CODE ANN. §114-706 (1956 Rev.),
and in such hearings the burden of proof is on the employer. It was
noted also that if the hearing had been under GA. CODE ANN. §114-
709 (1956 Rev.), then the burden would have been on the claimant.
In the present case no indication was given as to which party re-
quested the hearing or what reason was given by the board for calling
the hearing. It would seem, however, that in view of the fact that the
claimant went into the hearing with an award based on total incapaci-
ty, change of condition would be of concern only to the employer,
and the burden of establishing such change should be on him. On
the other hand, to flip the burden back and forth because the hear-
ing is construed to be under one section or another seems unrealistic.

(d) Effect of tender of operation; hernia. In St. Paul Fire and
Marine Insurance Co. v. Horton,127 the court stated that the only
question presented was whether a claimant could accept a portion of
an award while the award is on appeal without estopping himself from
pursuing his appeal. The question arose from the following facts:
claimant developed a hernia as a result of a work-connected injury
and after a hearing he was awarded compensation over a period of
six weeks to begin after tender and acceptance of an operation which is
required by GA. CODE ANN. §114-412 (1956 Rev.). On April 20, 1960,

125. General Accident Fire and Life Assurance Corp v. Teal, 100 Ga. App. 314,
III S.E.2d 113 (1959).

126. 101 Ga. App. 849, 115 S.E.2d 482 (1960).
127. 103 Ga. App. 171, 118 S.E.2d 597 (1961).
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claimant appealed the award to the superior court and on April 21,
1960, the employer tendered the operation. On April 23, claimant ac-
cepted the operation which was performed on May 26. On August 5,
the employer moved to dismiss the appeal on the ground that the
claimant had accepted the benefits of the award. The refusal to dis-
miss the motion was approved on the ground that to decide otherwise
would

place the plaintiff in a very unfortunate dilemma. To re-
fuse the operation would be to lose compensation, and to
accept the operation would be to give up the right to appeal
for more adequate and just compensation of the event of the
failure of the operation to effect a complete cure.128

(e) Evidence. A basic principle which is frequently enunciated is
that "nothing can be treated as evidence which is not introduced
as such."" 29 This has been explained to mean that all parties should
have the opportunity to cross-examine and to present rebuttal evi-
dence. 13 0 Accordingly, where the record transmitted to the Court of
Appeals contained doctors' depositions which had not been introduced
in evidence, the court refused to give consideration to such depositions
in reaching a decision.' 3 ' Somewhat in contrast is the holding in
Teriy v. United States Fidelity and Guaranty Co., 32 which permitted
the hearing director to take into consideration whatever he might
have discovered by his own observations and examinations of the
claimant's hand, which, allegedly, had been injured. Of course the
director's reaction to what he discovered by observation and examina-
tion may have been the sole basis of his decision, but none of it has
been introduced as evidence.

In almost every compensation case, there is extensive testimony by
inedical experts and a frequent problem is the determination of the
role of such evidence in fact-finding. In Department of Revenue v.
Graham,? 1 3 3 the question presented was whether or not the stress and
strain of claimant's work was causally connected with a cerebral
hemorrhage which claimant suffered while working. A medical ex-
pert testified that, in his opinion, under the facts as he knew them to

128. Id. at 173, 118 S.E.2d at 599.
129. United States v. Abilene and Southern Railway, 265 U.S. 274, 68 L.Ed. 1016,

44 S.Ct. 565 (1924).
130. Doins, ADMINISTRATIVE LAW TExT §15.10 (1959).
131. Smith v. Continental'Casualty Co., 102 Ga. App. 559, 116 S.E.2d 888 (1960):

see also, Royal Indemnity Co. v. Warren, 102 Ga. App. 501, 116 S.E.2d 757
(1960).

132. 102 Ga. App. 812, 117 S.E.2d 881 (1960).
133. 102 Ga. App. 756, 117 S.E.2d 902 (1960). The same rule was applied in

Sweatman v. Hartford Accident and Indemnity Co., 101 Ga. App. 920, 115
S.E.2d 596 (1960) , which was also decided during the survey period.
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be, "the stress and strain under which the claimant was shown to have
been working, . . .contributed to his condition." 134 Even though such
testimony was uncontradicted, the court pointed out that the deputy
director could make an award denying compensation, for the weight
and credit to be given to expert testimony is a question directed solely
to the fact finder. Such expert opinions are advisory only, and the
board is bound by them only to the extent that it considers such
opinions credible.1 35 Along the same line, the court ruled that evi-
dence of lay witnesses may be believed in perference to expert testi-
mony.136

(f) Burden of proof and presumptions. In a compensation proceed-
ing the burden is on the claimant to introduce evidence which tends
to satisfy every condition required by the statute for an award of com-
pensation, but when this has been done, the burden of going forward
with the evidence shifts to the employer. 137 When change of condition
is in issue, who has the burden of proof may depend on whether the
court construes the hearing to be pursuant to section 114-706 or section
114-709.138 When claimant refuses to authorize the release of hospital
and medical records of the Veteran's Administration, a presumption
is raised that such records if produced would be adverse to claimant's
position. Such presumption, however, is one of fact and may be re-
butted.

3 9

JUDICIAL REVIEW

Generally, the 'Georgia act limits judicial review to questions of
law' 14 0 and gives to the board sole authority in fact-finding. 141 Errors
of law which are sufficient to result in reversals by the court may be
couched in such language as "following an incorrect principle of law"
or "making an award which is contrary to law" or "the application
of an erroneous theory of law" or "an erroneous conclusion of Law."
For example, where the board construed the evidence of medical ex-
perts as stating that exertion could cause the injury when actually
the witness used the expression "did cause" and where in the same
case the board applied the standard of "overexertion" rather than

134. Id. at 759, 117 S.E.2d at 905.
135. Expert testimony is not always relegated to such a lowly status. For example,

see Crawford W. Long Hospital v. Mitchell, 100 Ga. App. 276, 111 S.E.2d
120 (1959).

136. Royal Indemnity Co. v. Warren, 102 Ga. App. 501, 116 S.E.2d 757 (1960).
137. Mayor of Athens v. Cook, 102 Ga. App. 188, 115 S.E.2d 571 (1960).
138. Clay v. Aetna Casualty and Surety Co., 102 Ga. App. 498, 116 S.E.2d 686

(1960).
139. Independent Life and Accident Insurance Co. v. Craton, 102 Ga. App. 78,

115 S.E.2d 636 (1960).
140. GA. CODE ANN. §114-710 (1956 Rev.).
141. Such findings, if supported by evidence, are binding on the courts.
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"any exertion" the court reversed the award because the board fol-
lowed an incorrect legal principle. 142 Where the board computed
benefits based on loss of use of a hand when actually the employee
had lost fingers the award was reversed on the ground that it was
contrary to law.143 Also, where the board, in a change of condition pro-
ceeding, placed the burden of proof on the wrong party, the award
was subject to reversal because such action was based on an erroneous
legal theory.' 44 And finally, where the board denied compensation for
disability which resulted from a disease even though such disease was
caused by a work-connected injury, and such denial was based on the
fact that the disease in question was not covered by the occupational
disease act, the award was subject to reversal because of an erroneous
conclusion of law. 145

MISCELLANEOUS

During the survey period the court deemed it appropriate on two
occasions to refer to the fact that compensation legislation was re-
medial in nature and hence should be given a liberal interpretation,
and further that the meaning of liberal in this connection was strictly
from the viewpoint of the employee. 146 In one case, certain sections
of the compensation statute were attacked as unconstitutional, but
the Supreme Court declined to pass on such issues on the ground that
they were not raised in the trial court and thereupon the case was
transferred to the Court of Appeals. 47 In Fireman's Fund Indemnity
Co. v. Mosaic Tile Co., 148 provisions in an automobile bodily injury
policy were construed to mean that when the vehicle was operated
by an additional insured, and the person injured was an employee
entitled to workmen's compensation, the-accident in question was
excluded from policy coverage. In Liberty Mutual Insurance Co. v.
Simpson, 149 claimant filed a petition with the board which requested
that a previous award should be set aside because of fraud and that

142. Department of Revenue v. Graham, 102 Ga. App. 756, 117 S.E.2d 902 (1960).
The misconstruction of the evidence resulted in inaccurate findings which
are also ample legal ground for reversal.

143. Holcombe v. Fireman's Fund Insurance Co., 102 Ga. App. 587, 116 S.E.2d
891 (1960).

144. Baker v. Liberty Mutual Insurance Co., 103 Ga. App. 100, 118 S.E.2d 386
(1961).

145. Shore v. Pacific Employers Insurance Co., 102 Ga. App. 431, 116 S.E.2d 526
(1960).

146. American Casualty Co. v. Herron, 102 Ga. App. 658, 117 S.E.2d 172 (1960);
Holcombe v. Fireman's Fund Insurance Co., 102 Ga. App. 587, 116 S.E. 891
(1960).

147. Perry v. Maryland Casualty Co., 216 Ga. 93, 115 S.E.2d 102 (1960).
148. 101 Ga. App. 701, 115 S.E.2d 263 (1960).
149. 101 Ga. App. 480, 114 S.E.2d 141 (1960).
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a hearing should be held on change of condition. The court ruled
that the board was without jurisdiction to set aside awards because
of fraud and that the case should be remanded to the board so that
findings could be made on change of condition. Along the same line
it was held in Dempsey v. Chevrolet Division, General Motors,150 that
a board did not have jurisdiction to reopen a previous award in order
to make new findings so that the award and findings would be con-
sistent. In reaching such conclusion the court pointed out that GA.
CODE ANN. §24-104 (1959 Rev.) which authorizes a court to set its
house in order is not applicable to administrative agencies. 151 Finally,
reference is made to the case of Gennett Lumber Co. v. Stanley, 5 2

which purports to do no more than pay homage to an old and well
known proposition, that in order for an injury to be compensable,
there must be some evidence to warrant the findings which support
the award.

150. 102 Ga. App. 408, 116 S.E.2d 509 (1960).
151. Code sections dealing with judgments are applicable to awards, and ad-

ministrative agencies which decide cases, in a quasi-judicial manner, are suf-
ficiently courts to be gcnerally classed as such.

152. 101 Ga. App. 555, 114 S.E.2d 437 (1960).
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