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By FRANK C. JONES*

LIBEL AND SLANDER

An article bearing the headline "2 House Members Fight 'Honesty'
Bill", immediately followed by the names of the plaintiff and an-
other, and including a quotation to the effect that since the only
purpose of the bill was to promote honesty and integrity in govern-
ment the speaker could not conceive of anyone opposing it, was held
to constitute a sufficient factual basis to support a conclusion that
the article was intended to be and was understood by the average
reader as conveying a slur upon the plaintiff's character and reputa-
tion.' It is not necessary to allege special damages in a libel action
based on the theory of injury to reputation.2

A candidate for the legislature was plaintiff in the case of Savan-
nah News-Press, Inc. v. Grayson.3 His petition based on three news-
paper editorials allegedly accusing him of making false promises to
obtain a bridge for the sole purpose of getting votes, and charging
him with participating in a flagrant waste of public money, was held
to state a cause of action. The court said it was a jury question as to
whether or not this tended to injure his reputation in the minds of
the average reader. In response to the newspaper's contention that
the editorials were fair comment on the political conduct of a candi-
date for public office, the Court of Appeals said:

The Supreme Court of this State has held in effect that the
,fact that one is in politics does not remove his humanity.
Often comment upon one's political actions imputes im-
morality or lack of integrity to the individual. It is a false
philosophy to frame one code of morals, character and in-
tegrity for the person who seeks public office and another for
those outside of politics. Decent and self-respecting citizens
should be encouraged to seek public office rather than be
deterred by such a false philosophy. 4

Member of the firm of Jones, Sparks, Benton & Cork, Macon, Georgia. B.B.A.,
Emory University, 1947; LL.B., Mercer University, 1950. Member of the
Georgia Bar.

1. Floyd v. Atlanta Newspapers, Inc., 102 Ga. App. 840, 117 S.E.2d 906 (1960).
2. Judge Frankum dissented on the ground that the facts alleged did not bring

this case within the "libel per se" rule and an element of special damages
is required in order to state a cause of action. Id. at 844, 117 S.E.2d at 910.

3. 102 Ga. App. 59, 115 S.E.2d 762 (1960).
4. Id. at 65, 115 S.E.2d at 766.



AUTOMOBILE LAW

Chancey v. Cobb5 was an action by a mother for the death of her
six-year-old child who was riding in the defendant's automobile when
it collided with a train. The trial judge had charged that the defend-
ant would be liable only if he was grossly negligent. In affirming by
a 5-2 division, the Court of Appeals held that the child was a guest
since she was riding in the car with the express consent and accept-
ance of her mother even though the child herself was incapable of
giving consent. Chief Judge Felton dissented on the ground that it
would be against public policy for a mother, in effect, to give consent
to a tort to a child. Judge Townsend, also dissenting, strongly criti-
cized the "guest rule", saying that it grew as a kind of mistake in
Georgia, that it was not the rule at common law and that there is no
logic in requiring less diligence toward an invitee in an automobile
than anywhere else.

The gradual erosion of the guest rule was illustrated by another
decision, in which the court had this to say:

This is the day of motor transportation, wrecks, collisions,
traffic deaths, traffic injuries and heartbreaks. What was ordi-
nary care in the horse and buggy days is no longer the meas-
ure of such care. What used to be considered ordinary negli-
gence now can be classed as gross because of new conditions,
new responsibilities, new duties, and new hazards .... 6

An interesting factual situation was presented by the petition in
Hardy v. Brooks.7 The defendant Hardy, without negligence on his
part, struck and killed a 900 pound cow. About five minutes later
the plaintiff struck the carcass which was lying in his lane, when he
was blinded by the bright lights of an oncoming automobile driven
by the other defendant. The Court of Appeals held that there was a
jury question as to whether Hardy, under all the facts and circum-
stances, was negligent in failing to remove the carcass from the high-
way or to give warning of its presence, comparing the liability thus
imposed with that placed upon the one who, while engaged. in a law-
ful act, obstructs a public road with smoke or other foreign sub-
stance. Hardy contended there was nothing he could have done in
regard either to removing the cow from the highway or warning
other motorists of its presence in view of the weight of the cow and
the short interval of time elapsing but the court brushed this aside as
being "a matter of defense".

5. 102 Ga. App. 636, 117 S.E.2d 189 (1960).
6. Sutherland v. Woodring, 103 Ga. App. 205, 213, 118 S.E.2d 846 (1961).
7. 103 Ga. App. 124, 118 S.E.2d 492 (1961) .
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An "act of God" is defined as a casualty which is not only not due
to human agency but one which is in no wise contributed to by hu-
man agency, and an act which may be prevented by the exercise of
ordinary care is not an act of God. It was held that a "blackout" due
to an arterial disease, from which a cab driver had suffered in the past
with the knowledge of his employer, was not an act of God since it
could have been prevented by the exercise of ordinary care. The driver
allegedly drove the taxicab for long hours after being warned that
it was unsafe for him to do so.s

In a 5-2 decision, the Court of Appeals affirmed a verdict for a
defendant charged with causing the death of a five-year-old child
when he ran over him while backing his automobile in a driveway.9

Of interest is the dissent by Judges Townsend and Bell that a verdict
for the plaintiff in some amount was demanded as a matter of law.
It was emphasized by them that the minor was incapable of negli-
gence and that "motorists owe very young children a greater duty
than they owe to normal adults."

In Grayson v. Yarbrough, ° it was made clear that the "last clear
chance" doctrine is applicable in Georgia to both plaintiff and de-
fendant-to the plaintiff by statute, and to the defendant by case
law."

In what seems to be an extension of the "rescue" doctrine, a petition
alleging that the plaintiff's deceased husband died from a heart
attack 45 minutes after rescuing the defendant from his own negli-
gence was held to state a cause of action.' 2

Two cases involved statutes providing for substituted service. It
was held that the amendment to the Nonresident Motorist Act au-
thorizing 'service upon the Secretary of State where a motorist is a
resident at the time of an accident but thereafter moves from the
state cannot be applied retroactively. 13 There is no statutory authority
for substituted service on the Deputy Comptroller General in a suit

8. Jackson v. Co-Op Cab Company, 102 Ga. App. 688, 117 S.E.2d 627 (1960).
9. Dixon v. Dixon, 103 Ga. App. 166, 118 S.E.2d 713 (1961).

10. 103 Ga. App. 243, 119 S.E.2d 41 (1961.).
11. The court said that statements in Smith v. American Oil Company, 77 Ga.

App. 463, 49 S.E.2d 90 (1948) that the doctrine does not apply to a de-
fendant must yield to older Court of Appeals cases and to the decision of
the Supreme Court in Southland Butane Gas Company v. Blackwell, 211 Ga.
665, 88 S.E.2d 6 (1955).

12. Usry v. Small, 103 Ga. App. 144, 118 S.E.2d 719 (1961). The court relied on
the leading case of Blanchard v. Reliable Transfer Company, 71 Ga. App. 843,
32 S.E.2d 420 (1944). There the interval between rescue and onset of plain-
tiff's hysteria and shock was apparently much shorter.

13. Focht v. American Casualty Company, 103 Ga. App. 138, 118 S.E.2d 737
(1961). The amendment appears in Ga. Laws, 1957, pp. 649-51, GA. CODE

ANN. §68-808 (1957 Rev.).
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against a nonresident motor common carrier under GA. CODE ANN.

§68-618 (1957 Rev.).'4

ASSUMPTION OF RISK AND CONTRIBUTORY NEGLIGENCE

In the interesting case of Roberts v. King15 it was held that where
a person rode in an automobile with knowledge that the driver in-
tended to engage in a "drag" race on a public highway, contrary to
a Georgia statute, and he was killed in an "all-out" race of which he
was ignorant, he had assumed whatever risks might develop and an
action for his death was barred by his assumption of risk.

The necessary elements of assumption of risk by the guest
have been clearly defined as follows: First, there must be a
hazard or danger inconsistent with the safety of the guest;
second, the guest must have a knowledge and appreciation
of the hazards; and third, there must be acquiescence or
willingness on the part of the guest to proceed in the face
of the danger.' 6

The distinguishing characteristic of this doctrine is that a party as-
sumes the risk of danger which he knows and appreciates, or which
the law will hold that he does know and appreciate. Contributory
negligence, on the other hand, applies to risks which a person might
have discovered by the exercise of ordinary care as well as to known
and obvious risks. The two doctrines may co-exist or either may exist
without the other. They have often been confused by the courts.

In another case involving the same doctrine, it was held that
where a passenger who was hunting deer took a position in the rear
of a pickup truck being driven over open fields at a speed of 30
miles per hour, he voluntarily placed himself in a position of obvious
danger and he could not recover against the truck driver and owner
for injuries received in falling from the truck as it made a sharp
turn.17

In Pettigrew v. Branch'8 the plaintiff's deceased wife was a passen-
ger in a vehicle allegedly driven by the defendant's wife, who was
also killed in the collision. There was testimony that the two women
and a man had been together for six hours until shortly before the
wreck. He testified that the three of them drank a fifth of liquor
but he drank most of it, that he gave away some three or four drinks
and that neither woman appeared to be under the influence of in-
toxicants. The court said a finding was authorized that the plaintiff's

14. Norris Candy Company v. Dixie Highway Express, Inc., 102 Ga. App. 665,
117 S.E.2d 250 (1960).

15. 102 Ga. App. 518, 116 S.E.2d 885 (1960).
16. Id. at 521, 116 S.E.2d at 887.
17. DeWinne v. Waldrep, 101 Ga. App. 570, 114 S.E.2d 455 (1960).
18. 101 Ga. App. 534, 114 S.E.2d 391 (1960).
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deceased wife did not ride with the defendant's deceased wife know-
ing she was intoxicated, and expressed no opinion as to whether a
contrary finding would have been authorized under the evidence.

.The distinction between the effect of the assumption of risk and
contributory negligence doctrines was illustrated by the case of Bryant
v. Pittman.19 It appeared from the petition that the plaintiff was
guilty of negligence per se in attempting to pass to the right of a
school bus whose driver was negligent per se in operating in the wrong
lane and in making an improper turn. It was held that the plaintiff's
contributory negligence did not necessarily bar a recovery and that
the petition was not subject to general demurrer.

In the last survey issue,20 the writer cited Red Top Cab Company
v. Cochran2 as expressing the view that a seven-year-old child is too
young as a matter of law to be guilty of contributory negligence ac-
cording to "the thinking of the court at the present." In Brewer v.
Gittings,2 2 the Court of Appeals held that a seven-year-old child is
not conclusively presumed to be incapable of negligence, refuting
anything to the contrary appearing in its past decisions. The court
also pointed out that the rule in 'Georgia as to a child between the
ages of 7 and 14 is that there is no presumption that a child either
did or did not exercise due care on a given occasion or did or did
not have sufficient capacity to recognize danger or observe due care.23

A workman employed in working on or along a street or highway,
such as a highway suveyor, 24 is required only to exercise such care as
a reasonably prudent person would exercise under the same circum-
stances. Such a workman must necessarily devote his attention to his
work, said the Court of Appeals, and he is not obliged to neglect
his work to escape collision with those not exercising reasonable care,
or to keep a constant lookout for approaching vehicles.

The rule, that it is not necessarily such a Lack of ordinary care as
will defeat recovery for a person to drive at night at such a rate of
speed that he cannot stop his automobile within the limit of his vision
ahead, was applied in a number of decisions during the survey
period.25

19. 101 Ga. App. 842, 115 S.E.2d 418 (1960).
20. 12 MERCER L. REV. 200 (1960).
21. 100 Ga. App. 707, 112 S.E.2d 229 (1959).
22. 102 Ga. App. 367, 116 S.E.2d 500 (1960).
23. As a general rule in the United States, said the court, children under 14

years of age are presumed incapable of contributory negligence. See 65 C.J.S."
Negligence §218, p. 980.

24. Myers v. Pearce, 102 Ga. App. 235, 115 S.E.2d 842 (1960).
25. New Cigar Co. v. Broken Spur, Inc., 103 Ga. App. 395, 119 S.E.2d 133 (1961);

Southern Bakeries Co. v. White, 103 Ga. App. 146, 118 S.E.2d 724 (1961);
and Central of Georgia Railway Company v. Brower, 102 Ga. App. 462, 116
S.E.2d 679 (1960).
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ACTIONS AGAINST OWNERS AND OCCUPIERS OF LAND

As usual, there were many decisions in this category during the
survey period.

The rule that a proprietor has a duty to exercise ordinary care to
protect an invitee from injury caused by misconduct of employees,
customers, and third persons, if there is any reasonable apprehension
of danger from their conduct, was involved in several cases. A verdict
against a bowling alley proprietor for injuries sustained by the plain-
tiff's child when struck by the manager's wife, was upheld because
the woman was known to be of a high tempered nature and her
violent conduct could have been anticipated. 26 A petition alleging
that as a patron was leaving a store a swinging door was violently
thrown open inwardly against the patron, throwing him back, was
held not to state a cause of action since there were no facts showing
that such danger was apparent or reasonably anticipatable by the
store owner.2 7 An employer was held liable for an assault of a cus-
tomer by an employee, even though the employee was not acting in
the scope of his employment, since the employer had knowledge of
his felonious tendencies. 28

In the following cases it was held that the petition stated a cause
of action: against a store owner by an invitee who slipped on a foreign
substance on a stairway,29 where an invitee fell into an open manhole
on defendant's premises, 30 against a grocer by a customer who tripped
over a low movable platform, 31 and against a merchant for negligent-
ly placing a carton so that it extended into an aisle causing an elderly
customer to trip.32 A verdict for a plaintiff who slipped on some grits
on a store floor was upheld. In that case the court pointed out that
the duty of an invitee to observe foreign matter on a floor varies with
the circumstances, the duty in an otherwise empty store being greater
than where the store is crowded.33

It was held that the operator of a moving picture theater was not
liable for injuries received by a patron when he attempted to snuff
out a cigarette in an ash receptacle and an explosion occurred because
a prankster had placed an invisible highly flammable substance there-

26. Georgia Bowling Enterprises, Inc. v. Robbins, 103 Ga. App. 286, 19 S.E.2d 52
(1961).

27. Covington v. S. H. Kress 8c Company, 102 Ga. App. 204, 115 S.E.2d 621 (1960).
28. Harvey v. DeWeill, 102 Ga. App. 394, 116 S.E.2d 747 (1960).
29. S. H. Kress & Company v. Flanigan, 103 Ga. App. 301, 119 S.E.2d 32 (1961).
30. Harvill v. Swift & Company, 102 Ga. App. 543, 117 S.E.2d 245 (1960).
31. Colonial Stores, Inc. v. Stanley, 102 Ga. App. 645, 117 S.E.2d 245 (1960).
32. Big Apple Super Market of Rome, Inc. v. Briggs, 102 Ga. App. 11, 115 S.E.2d

385 (1960).
33. Food Fair Store, Setzer's of Georgia, Inc. v. Pound, 102 Ga. App. 32, 115 S.E.2d

645 (1960).
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in, since the operator was not negligent in failing to discover this
substance.

3 4

While a parking lot operator has a duty to exercise ordinary care
to prevent injury to his customers it was held that there is no specific
obligation on his part to erect a curb wall, terrace or other obstruc-
tion which would prevent a car from rolling or being driven onto
the lot.8 5

In another "wax" case,36 the principle was restated that a proprietor
has a right to wax and clean floors in the usual manner and cannot
be charged with negligence because of it unless a floor was made
more slippery than those ordinarily maintained by reasonably prudent
owners and occupiers of property for their invitees.

The duty of a carrier in respect to the maintenance of its premises
to protect the safety of its passengers is the same as that of an owner
or occupier of land,3 7 and this duty exists even though the carrier
neither owns nor leases the terminal where the injury occurred.

MISCELLANEOUS

In a case reported in the last survey issue,38 the Court of Appeals
decided that in a suit against a soft drink bottler the actual presence
of a foreign substance in a bottle or other sealed container at the
time of purchase and consumption is sufficient to raise a jury ques-
tion as to the bottler's negligence. Although affirming the result
reached by the Court of Appeals, the Supreme Court substantially re-
stricted this holding on certiorari.3 9 It held that under the res ipsa
loquitur doctrine, which is embraced in GA. CODE ANN. §38-123 (1954
Rev.), mere evidence of the presence of foreign substance would be
sufficient in the case of a sealed can "which of necessity has remained
sealed prior to being opened by the customer." Where a bottle is
capped with a metal cap, however, which can be removed and re-
placed, there must be proof that the bottle was in the same condition
when the plaintiff opened it as when it left the manufacturer before
this doctrine would be applicable.

Again refusing to extend the attractive nuisance doctrine beyond
situations where a dangerous instrumentality is one of actual and

34. Savannah East Side Corp. v. Robinson, 102 Ga. App. 426, 116 S.E.2d 613 (1960).
35. Lee Street Auto Sales, Inc. v. Warren, 102 Ga. App. 345, 116 S.E.2d 243 (1960).
36. Marshall v. Pig'n Whistle, Inc., 102 Ga. App. 526, 116 S.E.2d 671 (1960).
37. Reeves v. Southeastern Motor Lines, Inc., 102 Ga. App. 193, 115 S.E.2d 588

(1960).
38. Macon Coca-Cola Bottling Company v. Chancey, 101 Ga. App. 166, 112 S.E.2d

811 (1960) ; 12 MERCER L. Rav. 202 (1960).
39. Macon Coca-Cola Bottling Company v. Chancey, 216 Ga. 61, 114 S.E.2d 517

(1960).
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compelling attraction for children, the Court of Appeals held that
no cause of action was stated where a ten-year-old child was injured
by a rail which toppled from poles around which the child was play-
ing.40

Madden v. Fulton County4l was an action by landowners against a
county for a taking of their land within the right of way of a pro-
posed highway without just and adequate compensation, based on a
city's refusal to grant a building permit for the property because of
the proposed highway. Without deciding whether such refusal con-
stituted a taking, the Court of Appeals refused to hold the county
liable for the city's conduct. It observed that the joint enterprise
doctrine is founded on equal and mutual right of control in the
management or operation of an enterprise and has been largely re-
stricted by American courts to commercial or business purposes and
automobile liability cases.

It was held that an architect who prepared plans for a church could
be liable jointly with the church and a contractor for damages result-
ing from an excess flow of water on plaintiff's adjoining land.42

STATUTES

No sLatutes were enacted in this field.

40. Martin v. Seaboard Airline Railroad Company, 101 Ga. App. 819, 115 S.E.2d
248 (1960).

41. 102 Ga. App. 19, 115 S.E.2d 406 (1960).
42. Bodin v. Gill, 216 Ga. 467, 117 S.E.2d 325 (1960).
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