
SECURITY TRANSACTIONS

By JEROME L. KAPLAN*

PERSONAL PROPERTY AS SECURITY

The private ownership of airplanes is continuing to produce novel
legal questions. In Southern Aero, Inc. v. Jordan,l the plaintiff, who
had rented hangar space for his airplane from a hangar operator, left
his automobile on the operator's lot, and left the keys in the opera-
tor's possession when he flew his airplane. The Court of Appeals held
that under such circumstances- the operator was a mutual benefit
bailee of the automobile so left with it, and the operator had the
duty of exercising ordinary care for said automobile, although no
payment was made for the parking of the automobile. The court
reasoned that in modern business practice, it has been found that
free parking space is necessary in order to attract customers, saying
that, "If such facilities are not provided, customers would be lost to
the place of business, and cars left in guch enclosure would be of
benefit to the proprietors of the businesses involved. In the instant
case the evidence shows that a number of people who stored airplanes
with the defendant also had cars which were left on the defendant's
lot and the keys were left in the defendant's possession, ' 2 said the
court in affirming the judgment of the lower court, which had held
the defendant liable for damage done to the plaintiff's automobile
by one of the defendant's employees.

An interesting question of priority was considered during the survey
period. Central Bank & Trust Co. v. Creede,3 was an action involving
a dispute of priority between the assignee of a conditional seller and
a judgment creditor of the conditional buyer. The lower court ren-
dered a judgment favoring the judgment creditor, and, on error being
brought, the Court of Appeals reversed. The conditional buyer in
this case admitted execution of the conditional sales contract; how-
ever, one of the attesting witnesses testified that she had no recollec-
tion of witnessing the signing of the document. The Court of Appeals
held that,. nevertheless, the assignee of the conditional seller has a
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1... 102 Ga. App. 322, 116 S.E.2d 304 (1960).
2. Id. at 325, 116 S.E.2d at 307.
3. 103 Ga. App. 203, 118 S.E.2d 844 (1961).
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superior claim to the property as against a subsequent judgment credi-
tor of the conditional buyer and citing Mackler v. Lahman 4 said,

A retention-of-title contract or a mortgage may be valid be-
tween the parties even though it is unattested or improperly
attested and not recorded and not entitled to be recorded
because of such improper attestation . . . . Even had it not
been recorded at all, it would have been superior to a sub-
sequent lien [against the conditional buyer] created by law.

Two cases involving sureties were considered during this survey
period. In the first case of Sargeant v. Starr,5 plaintiff filed a dispos-
sessory warrant to issue for the removal of defendant and his property
from premises belonging to plaintiff. After the warrant issued, the
defendant filed his answer, counter-affidavit, counter-claim and gave
a dispossessory warrant bond signed by Shell, which bond was ap-
proved. When the case came on for trial, the parties announced that
they had reached an agreement for the defendant to pay the plaintiff
the principal amount of the suit. Subsequently, the amount provided
for by this agreement not having been paid by the defendant, the
trial judge entered a judgment for the plaintiff against the defendant
and surety. After judgment, the surety filed a motion to vacate this
judgment on the ground that he had not consented to or agreed to
the settlement between the plaintiff and the defendant, and that this
settlement agreement impaired his obligation as surety on said bond
and released his obligation. The Court of Appeals, on appeal, said
that the contention of the surety is without merit, as it is well settled
that the surety is bound by the judgment entered against the principal
on the bond, and this is so even where the judgment rendered was
with the consent of the principal, citing Connally v. Morris.6 Further
citing Ford v. Eskridge,7 the court said,

"Such a 'bail or security takes the fortunes of his principal,
and is bound equally with him by the judgment in the main
action . . . The bail can no more go behind the judgment,
or attack it, by affidavit of illegality, after it is duly entered
against both, than can the principal'."

The second case involving a surety considered during this survey
period was United States Fidelity & Guaranty Co. v. Campbell Dec-
orating Co.s This was an action by a subcontractor on a construction
contract against the surety on a performance and payment bond of
the general contract-or to recover the difference between the amount

4. 196 Ga. 535 (1), 27 S.E.2d 35 (1943).
5. 102 Ga. App. 453, 116 S.E.2d 633 (1960)
6. 29 Ga. App. 752, 116 S.E.338 (1923).
7. 53 Ga. App. 466, 467, 186 S.E. 204, 205 (1936).
8. 102 Ga. App. 694, 117 S.E.2d 556 (1960).
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paid by check to the subcontractor by the general contractor, and
the amount of the contract. There was a paragraph in the con-
tract with the subcontractor, upon which the surety relies, which said
as follows: "In case of penalty being invoked general contractor re-
serves the right to charge this subcontractor proportionate amount." 9

On the trial of the case without a jury, judgment was rendered for
the plaintiff in a lesser amount than that sued for, and defendant's
motion for new trial was overruled. Defendant excepted to this
ruling. The Court of Appeals in affirming the lower court, said that
since the general contractor could not have absolute discretion in
determining the "proportionate amount" under the decision in the
case of Gray v. Aiken,' 0 the "proportionate amount" found by the
-trier of fact cannot be said to be without some evidence to support it.
The Court of Appeals, in deciding there was not an accord and satis-
faction, said that there was a question of fact as to whether the check
given the plaintiff had a stub attached thereto showing that it was for
"payment in full" or words of similar import. Therefore, the decision
of the trier of fact, that such words were not present, was not without
evidence to support it, based on the statements of the defendant's attor-
ney, who received the check; and the judgment overruling the de-
fendant's motion for new trial, based on the usual general grounds
only, was not error.

REAL PROPERTY AS SECURITY

There was one statute of interest passed into law during this survey
period. Said statute reads as follows:

From and after the passage of this Act, any person who shall
have reached his or her eighteenth birthday and who is mar-
ried, may execute promissory notes, loan deeds, and deeds
to secure debt, for the purpose of securing loans on real
estate, and the same shall be valid just as if such person had
attained the age of twenty-one years.'

In Isaacson v. House,12 plaintiff brought suit to declare that a deed,
absolute on its face, from petitioner to defendant, was actually a se-
curity instrument for a usurious loan. He sought cancellation of said
security instrument upon payment as relief. The plaintiff had sought
and obtained a second loan from defendant on the following terms:
conveyance of title to the realty (commercial rental property) to
defendant by warranty deed; a grant of non-assignable option to re-

9. Ibid.
10. 205 Ga. 649, 54 S.E.2d 587 (1949).
11. Ga. Laws 1961, p. 453.
12. 216 Ga. 698, 119 S.E.2d 113 (1961).
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purchase to plaintiff; delivery of possession of the property and as-
signment of all leases to defendant; payment to defendant of a stipu-
lated rental by the plaintiff for the use of a portion of the premises;
plaintiff to make up any deficit between income and charges against
the property; and nullification of the option to repurchase upon any
default in the performance of the lease. The terms of the option to
repurchase were that the cash payment payable by plaintiff was equal
to the difference between a fixed option price and the principal
balance due on the first mortgage. Plaintiff alleges that the writings
entered into were not an absolute sale of the property, but were in
fact security for the repayment of a usurious loan, which writings
were demanded by the defendant, who knew of plaintiff's distressing
financial situation. For three months plaintiff fully performed his
obligations under the lease, but after that time, his rent fell into
arrears. Sub-lease or assignment of his lease was prevented by de-
fendant's uncooperativeness. Plaintiff thereafter offered to liquidate
his indebtedness to defendant, but defendant maintained the nullity
of the option to repurchase and his absolute ownership of the proper-
ty, and refused plaintiff's offer, thereby preventing tender of the
amount of indebtedness, and obviating Georgia's foreclosure law.
Plaintiff alleges readiness and willingness to tender whatever sum is
ascertained to be owing by an accounting. The lower court rendered
judgment for the plaintiff and upon error being brought, the Su-
preme Court made an excellent statement of the law in such cases
as follows:

In order to avoid a deed absolute on its face by showing it
to be a mere defeasible conveyance made for the purpose of
securing a usurious loan, the petition must set forth the fol-
lowing elements: (1) that the deed was actually made to
secure a loan; (2) that the loan was made upon condition
that the plaintiff agreed to pay an unlawful rate of interest
on the money borrowed; (3) that the plaintiff has offered to
do justice by tendering such amounts as he admits to be due
on the loan, or that such tender is for some valid reason
excused; (4) the facts concerning each element of the cause
must be pleaded with such particularity as is necessary to a
clear understanding of the case.' 3

The court found that all the elements above were present in this
case, and affirmed the lower court. In regard to tender it said that
the defendant refused to divulge the necessary information to the
plaintiff and thus prevented a tender of the amount due, which
relieved plaintiff of the necessity of any further tender.

13. Id. at 702, 119 S.E.2d at 116.
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The case of Paden v. Matthews,14 was an action for cancellation of
a loan deed, and an accounting. The lower court sustained the gen-
eral demurrers of the defendant, and plaintiff brought error. The
petition alleged the following facts: In October, 1945, the plaintiff
executed to First Federal Savings & Loan Association a deed with
power of sale to secure an indebtedness of $2,438.00, to a certain de-
scribed tract of land. On July 6, 1948, said Association exercised its
power of sale and bought the described property for $1,500.00. This
suit was filed on August 22, 1958. The defendants demurred generally
on the ground that the cause of action was barred by the statute
of limitations. The Supreme Court, in affirming the lower court,
sustained the defendants' general demurrers, citing Stephens v.
Walker:15

"By analogy to the rule that an action to recover land can
be defeated by a prescriptive title acquired by seven-years
possession under color of title, the period of limitation ap-
plicable to an equitable suit for cancellation of a deed is
seven years from the date of its execution."

Lively v. Oberdorfer,16 involved a petition to foreclose a deed to
secure. debt as an equitable mortgage. Defendant in error, as trans-
feree of a deed to secure debt executed by Eunice Stewart to John
F. Collins, filed said petition. W. W. Lively, alleged to be the holder
of a general judgment inferior to defendant in error's interest in the
property, and others were named as defendants. Lively's general and
special demurrers to the petition were overruled by the lower court,
and exception was taken. The Supreme Court affirmed, saying that
a deed to secure debt may be foreclosed as an equitable mortgage,
and the allegations in this petition stated a cause of action for this
type of foreclosure. The court cited Carlton v. Reeves," which says:

"Where the transferee of the debt secured by such deed re-
duces the same to judgment, all that is essential to the en-
forcemefit of a special lien in his favor is the rendition of a
general judgment thereon, the conveyance by the vendee in
the security deed to the defendant of the lands embraced
therein, and proof aliunde that such judgment was rendered
upon the secured debt."

The Supreme Court further said that the judgment of the plaintiff
in error (judgment creditor) may only be enforced against funds

14. 216 Ga. 458, 117 S.E.2d 346 (1960).
15. 193 Ga. 330, 331, 18 S.E.2d 537, 538 (1942).
16. 216 Ga. 673, 119 S.E.2d 27 (1961).
17. 157 Ga. 602 (2) , 607, 122 S.E. 320 (1924).
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received at the sale in excess of the debt secured by the deed to
secure debt that is being foreclosed.

A rather involved but interesting case that was considered during
this survey period was Bower v. Certain-Teed Products Corp.'8 In
this case plaintiff filed an equitable petition against Associates Dis-
count Corporation, Certain-Teed Products Corporation, Bestwall
Gypsum Company, T. Lynn Davis Realty & Auction Company, Inc.
and T..F. Willis. The petition alleged, in substance, that Associates
Discount and Certain-Teed Products Corporation held security deeds
on certain realty of the plaintiff to secure debts which were then
past due. Also, the plaintiff entered into an agreement with all of
his creditors under which it was agreed that the plaintiff would con-
tract with the auction company to sell plaintiff's lands for a stipu-
lated price and, that pursuant to said agreement, the plaintiff con-
tracted with the auction company and a sale was held. The price of
the land obtained at the auction was agreeable with the creditors. The
petition further alleges that the auction company did enter into
an "auctioneer's memorandum of sale" with T. F. Willis for the sale
of said land. The auction company accepted from Willis a check for
the down payment, and Willis, before said check was paid, stopped
payment thereon, and refused to comply with his bid. The lower
court sustained the general demurrers of all of the defendants and
the plaintiff brought error. The Supreme Court affirmed the lower
court. As to Associates Discount, the court said that the petition does
not allege that the plaintiff has paid or tendered to said Associates
Discount the amount plaintiff claims to be due under said security
deed, and fails to allege any reason to excuse the tender on his part.

"Under the codified long recognized maxim that 'he who
would have equity must do equity and give effect to all
equitable rights in the other party respecting the subject
matter of the suit', a borrower who has executed a deed to
secure debt is not entitled to an injunction against a sale of
the property under a power in the deed, unless he first pays
or tenders to the creditor the amount admittedly due."' 19

The court said that no payment or tender is alleged, nor facts which
would excuse payment or tender by the plaintiff to Associates Dis-
count. In regard to the foreclosure by Certain-Teed, which the plain-
tiff seeks to enjoin, it is alleged that certain notes were given in
replacement of the notes secured by said security deed, and that said
new notes constituted a novation and satisfaction of the original in-
debtedness, said deed therefore being null and void. The court

18. 216Ga. 646,119S.E.2d5 (1961).
19. Oliver v. Slack, 192 Ga. 7, 14 S.E.2d 593, 594 (1941).
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said that it did not matter whether the new notes amounted to a
novation or not, as the deed to secure debt contained a so-called
"open-end" clause, which would apply the terms of the security deed
to any indebtedness owed the defendant Certain-Teed by the plaintiff.
In regard to Bestwall Gypsum Company, the petition shows only that
the said Bestwall is a judgment creditor of the plaintiff, and does
not allege any facts constituting a cause of action against Bestwall, nor
are there any prayers for specific relief against such defendant. In
regard to T. Lynn Davis Realty & Auction Co., Inc., no liquidated
damages would lie, as liquidated damages must be agreed upon; and
were not so agreed here. Nor did the Auction Company damage the
plaintiff in any other way as shown by plaintiff's petition. As to T. F.
Willis, who, it is alleged, defaulted on an alleged agreement to pur-
chase certain lands of the plaintiff which Willis purportedly bid on
at the auction sale, and by whom a purported auctioneer's memoran-
dum of sale was signed, said memorandum of sale would be under
the Statute of Frauds, and might be enforceable if it were attached
to said petition, but since it is not attached it cannot be determined.

In Ayers v. Baker,20 there was a petition filed by certain land
owners against a contractor and materialman for equitable relief, in-
cluding the appointment of a receiver, performance by the contractor
on the contracts, interpleader and a bill of peace. The lower court
sustained the general demurres of the defendants and dismissed the
petition. The landowners brought error. The petition alleged -that
the contractor and the materialman had conspired to defraud the
landowners by stating originally that they were partners while con-
structing the swimming pools on the owners' lands, but, before com-
pleting the pools, and after collecting the greater portion of the con-
tract price, announced that they were not partners. The materialman
then sought to foreclose liens against the owners' lands in amounts
which, when added to amounts paid on the contract by the owners or
to the cost of completing the contract, would exceed the contract
price. The Supreme Court held this sufficient, as against general
demurrers, to show that petitioners were entitled to some of the
substantial equitable relief sought, by way of the appointment of a
receiver to supervise the contractor in the performance of the con-
tract and to pay the materialman amounts owed him. The purported
materialman, not falling within the provisions of GA. CODE ANN.

§67-2002 (3) (1957 Rev.) was suing the purported contractor in
another court on the alleged lien. A judgment in the other case,
however invalid, might be relied upon as the basis for the foreclosure

20. 216 Ga. 132, 114 S.E.2d 847 (1960).
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of the liens filed by the materialman against the property of each of
the petitioners in the principal case. Such a judgment, not being
void on its face, would not be subject to collateral attack by the
petitioners in the proceedings by the materialman to foreclose the
liens he has recorded against the properties of the petitioners, and
said judgment could not be attacked by an affidavit of illegality, as
it is not void. However, "The petitioners are not required to stand
idly by and let a judgment be rendeed which is essential to the
enforcement of the liens claimed against their properties," 21 said the
court.

In Longino v. Garner,22 building materials were sold to a lessee.
The materialman had no dealings with the lessor, but the materials
were delivered to the lessee and billed to him under his trade name.
The plaintiff, materialman, had read the lease which provided that
the lessee may erect new buildings or may make structural alterations
to existing buildings, but the expense of such improvements is to be
borne by the lessee. This is an action to recover the price of building
materials sold. The trial court granted a motion for non-suit. On
appeal, the Court of Appeals, in affirming the trial court, held that
the evidence was insufficient to show that the lessee was acting as
agent for defendant, and that neither a general judgment nor the
foreclosure of any lien on the defendant lessor's premises would lie.

In Athens Electric Supply Co. v. Delta Oil, Inc., 23 plaintiff filed
an action to foreclose a materialman's lien which alleged that the
plaintiff sold certain materials to one Samuel McClure, who was not
a party to this action, and that said materials were used in improving
the building on the defendant's (owner's) premises; that the plaintiff
performed the contract, and there is presently a balance owing it;
and that the plaintiff filed its claim of lien and is bringing this action
within the appropriate time periods. Apparently the general contractor
for the coinstruction work was also the owner of the common stock
of the defendant corporation. In addition, the facts seem to indicate
that there was never any contract for the construction of said building
between the defendant corporation and Aldridge, the general con-
tractor, or any subcontract between Aldridge and McClure, or the em-
ployer of McClure. The Cout of Appeals based its opinion on Central
of Georgia Rwy. Co. v. Shivers,24 which said:

"It seems to be the purpose of the statute [GA. CODE ANN.,
§67-2002 (1957 Rev.) ] to charge the owner of real estate with

21. Id. at 137, 114 S.E.2d at 851.
22. 102 Ga. App. 680, 117 S.E.2d 259 (1960).
23. 101 Ga. App. 515, 114 S.E.2d 289 (1960).
24. 125 Ga. 218, 220, 53 S.E. 610 (1906).
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a lien for material furnished only when there was a specific
contract for the improvements made, either made by the
owner or assented to by him . . . There need be no con-
tract between the materialman and the true owner, but there
must be a contract for material with a person who has con-
tracted with the true owner for the erection of the improve-
ments. A contract is necessary to fix the liability of the owner,
and establish a privity between him and the materialman."

The court went on further to say that under the amendment of said
statute in 1956,23 it may now be said that there need be no contract
between the materialman and the true owner, but there must be a
contract for material between the true owner and some person, then
there must also be shown a contract between that person and the
person to whom the materialman furnished the materials, and it
must further appear that the subject matter of this subcontract is a
part of the owner's original contract and within the owner's con-
tractual commitment. The court in an excellent summation said:

To establish and foreclose a lien on the owner's property it
is never enough merely to show that the supplies which the
materialman furnished were furnished for the purpose of, and
in fact used in improving the owner's property. It must be
shown also that the owner contracted with someone for these
supplies to be furnished; that the person to whom the plain-
tiff furnished them was connected with that contract, and
that the value of the material was within the contract price
to which the owner agreed. None of these things appear from
this petition. 26

25. Ga. Laws 1956, p. 562.
26. Athens Electric Supply Co. v. Delta Oil, Inc., 101 Ga. App. 515, 519, 114

S.E.2d 289, 292 (1960).
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