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CONVEYANCES

A recording system justifies its existence only to the extent that it
gives notice of the rights of the parties to a recorded instrument. A
glaring defect in the Georgia recording system was brought forcefully
to the attention of the courts and of the legislature by the case of
Moore v. Hartford Accident and Indemnity Company.l It was an
action for damages alleged to have resulted from the court clerk's
failure to properly index a recorded deed. Plaintiff purchased the
land from the administrator of the former owner, after assurances
from the administrator (an attorney) that he had checked the in-
dexes and that they showed no conveyance out of the former owner.
It developed that the receiver of the former owner had, by a duly
authorized deed, conveyed the land, but that this conveyance had
been indexed under the name of the receiver rather than under that
of the former owner. The purchaser from the receiver obtained a
judgment in the federal court cancelling the deed to plaintiff. The
Court of Appeals affirmed a dismissal of the action against the clerk's
surety. GEORGIA CODE §24-2715 (8) (1933) does make it the duty of
the clerk to index recorded deeds under the names of the grantor
and grantee, said the court, but there are no statutes or cases defining
"grantor" in this situation. The court then defined the word as "the
one who transfers title", without regard to whose title is being trans-
ferred; hence, the clerk did not breach his duty. The court recognized
the unsatisfactory state of affairs, and said that,

it would be helpful to lawyers and other title examiners and
the general public for the indexes to deeds from administra-
tors, trustees, guardians, receivers, etc. to show the name of
the person or estate for whom the property is being con-
veyed . . . [and the court felt] ... sure that since this question
has arisen the clerks will be advised and will cooperate in
the indexing of conveyances in the manner most helpful to
those examining titles.2

The 1961 General Assembly (no doubt because of this decision)
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1. 102 Ga. App. 514, 117 S.E.2d 206 (1960).
2. Id. at 517, 117 S.E.2d at 208.
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amended GEORGIA CODE §24-2715 (8) (1933) so as to define "grantor"
in this context to mean the name of the owner of the title which the
instrument purports to convey or affect.3 Also required is a notation
of the capacity of one selling in such a representative capacity.

A lease containing an option to purchase gives the optionee a right
to specific performance, even though the lessor, prior to the exercise
of the option, has conveyed away part of the land. If the optionee
so chooses, he is still entitled to specific performance insofar as it
remains possible and to an abatement in price to the extent that it
has been made impossible.4

The Supreme Court had occasion to state again the established rule
that a promise by the grantee to support the grantor, made as an in-
ducement or as consideration for the deed, does not constitute con-
structive fraud which will authorize cancellation unless the promise
was made with the intention, at the time of the conveyance, not to
comply with it.5 If the intention is formed after the conveyance, then
the remedy is an action for damages.

Several cases involving the real estate broker's commission reached
the appellate courts during the past year. The most touchy problem
in this area is that where two or more persons have tried to sell and
one of them finally succeeded. In one of these cases,6 the plaintiff
broker (under a non-exclusive listing) had negotiated with the pros-
pect but had then returned the earnest money and informed the
prospect and the owner that a sale could not be effected. Defendant
owner then negotiated with the same prospect and made the sale. The
owner was held not liable for the commission. Where a broker under
a non-exclusive listing has failed to procure an offer on the terms of
the listing, and the owner has not given up the right to sell himself,
before he is liable to the broker it is necessary that the latter show
that the owner made the sale with a fraudulent intention to deprive
the broker of his commission. The logic of Judge Nichols (concurring)
would have avoided the difficulty of finding the presence or absence
of such intention. He said that the evidence clearly established an
abandonment of the original listing by the voluntary acts of the
parties.

The same problem appeared in another case,7 but in reversing the
grant of a nonsuit the Court of Appeals found present some evidence
that the second broker had fully performed and that previous con-

3. Ga. Laws 1961, p. 116.
4. Chatham Amusement Company v. Perry, 216 Ga. 445, 117 S.E.2d 320 (1960).
5. Bridges v. Elrod, 216 Ga. 102, 114 S.E.2d 874 (1960).
6. Kuniansky v. Williams, 101 Ga. App. 678, 115 S.E.2d 204 (1960).
7. Cadrenal v. Wildwood Construction Company, 101 Ga. App. 630, 115 S.E.2d

415 (1960).
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nections with another broker had been terminated, as in the im-
mediately preceding case.

The broker won also in a case where, after listing the property
with the broker and after the broker had entered into negotiations
with the prospect, the owner went directly to the prospect and nego-
tiated an exchange of propertiess Without going into the question of
fraud, the Court of Appeals held that these facts authorized "an in-
ference" that the broker had earned his commission.

Orr v. Smith9 turned upon the sufficiency of the description of the
property in an exclusive listing contract. It was described only by
street and number. In reversing a dismissal of the petition, the court
pointed out the difference, insofar as technical requirements are con-
cerned, between a listing contract and a conveyance. The former does
not even have to be in writing, and the only requirement as to descrip-
tion is that the minds of the parties must be shown to have met on the
subject matter of the listing contract. There was evidence here from
which a meeting of the minds could be found.

The adequacy of description was the issue in two other cases, neither
of which, however, involved a broker. In one of them,10 the pur-
chaser's suit for damages for failure to go through with a contract
to sell was defended on the ground that the description was inade-
quate. The description was by street and number in a specified city,
further described as "being a 2-story, 14-room frame dwelling." This
description was held adequate in that it furnished a key by which
the location and extent of the property could be ascertained.

The lack of such a key in Laws v. Oakey1' made the difference.
This was a trespass action which was defended by defendant's tracing
his title back to a tax deed of 1947. The description in the tax deed,
and in all the subsequent deeds in defendant's chain of title, is worth
quoting here because it illustrates the total lack of any key which
might lead to an accurate identification of the property:

... a vacant lot in "Land lot 112 in the 14 district of original-
ly Henry, now Fulton County, Georgia, fronting 43 3/10 feet
on the west side of Paines Ave., between Fox and Pelham
Streets, and running back 132 feet, more or less, in a westerly
direction .... .. 12

There is no key to determine where in this block the 43 3/10 foot
frontage is located.

8. Arnold v. Jowers, 102 Ga. App. 29, 115 S.E.2d 623 (1960).
9. 102 Ga. App. 40, 115 S.E.2d 601 (1960).

10. Greenspan v. Caison, 101 Ga. App. 632, 114 S.E.2d 803 (1960).
11. 216 Ga. 408, 116 S.E.2d 575 (1960).
12. Id. at 409, 116 S.E.2d at 576.
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Since defendant and his predecessors had been in possession of the
property since the date of the tax deed (1947), it was argued in the
alternative that title had been acquired by adverse possession. This
would have been the case if such possession had been under color
of title, but a deed which fails to describe the property cannot operate
as color of title. Admitting that the possession of defendant and his
predecessors had been adverse, it had not yet continued for twenty
years.

One statute was passed directly affecting the subject of conveyanc-
ing. It provides that any person who has reached his eighteenth birth-
day, and who is married, may execute promissory notes, loan deeds
and deeds to secure debt for the purpose of securing loans on real
estate, and such instruments shall be valid just as if the person had
attained the age of twenty-one. 13

ESTATES

Dodson v. Trust Company of Georgia14 is a case that would have
been dear to the heart of an old common law conveyancer. The com-
mon law theory of estates was followed except to the extent that the
common law was changed by GEORGIA CODE §85-504 (1933). The will
in the case created a trust with several vested interests in the income,
with a power of invasion of the corpus and with limitations over
which were contingent both as to persons and as to events. A more
detailed statement of the provisions of the will is necessary to grasp
the full import of the decision.

The testator died in 1919 survived by two sons as his heirs. The will
left property in trust (1) to pay the income 1/2 to son A and his
wife and 1/2 to son B, (2) at the death of son A, to pay 1/2 the
income to his wife for life, (3) at the death of son B, to pay 1/2 the
income to his "legal heirs," (4) at the death of the wife of son A, to
pay her share of the income to sons A and B or to the survivor of
them and (5) at the deaths of all the three named beneficiaries, the
trust to terminate and undisposed of property to be turned over to
testator's "heirs at law who may then be in life." The trustee was
also given a power to invade the corpus for the benefit of any of the
named beneficiaries.

Son A died in 1934 and son B in 1959, both without issue but sur-

13. Ga. Laws 1961, p. 453. The act would seem to apply only to the minor who
is purchasing land or who is borrowing on land he already owns. Would a
minor owner who makes an outright sale still have the right of avoidance
on reaching his majority? Apparently he would, under GEoRGIA CODE §29-106
(1933). The act seems to be aimed solely at the infant buyer or borrower.

14. 216 Ga. 499, 117 S.E.2d 331 (1960).
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vived by wives. The holding of the Supreme Court was that the gift
over to the "heirs at law" of testator who may be in life at the termi-
nation of the trust comes. within the provisions of GEORGIA CODE

§85-504 (1933). "Heirs at law" in a limitation over means "children"
or "descendants of children"; since testator can now have none of
either, the gift over failed and the property covered by this gift over
was not disposed of by the will. The reversion, thus left in testator's
estate, vested at his death in sons A and B. Since the wife of each of
the sons was the statutory heir of her husband (both sons having died
intestate), each is entitled to a 1/2 interest in the reversion.

This, in turn, gave rise to an interesting question of merger of
estates. The wife of son B argued that, as heir of her husband, she
was entitled to 1/2 the income for the remaining period of the trust
and, since she also owned 1/2 the reversion, there would be a merger
terminating the trust. The court said that there could be no merger
for two reasons. First, the trust cannot be terminated because of the
unexecuted portions of it, including particularly the power of the
trustee to invade the corpus. Second, it cannot be terminated because
the wife of son B is not entitled to 1/2 the income. GEORGIA CODE

§85-504 (1933) applied alike to the limitation over of the income
to the "legal heirs" of son B; this gift failed because there were no
children or descendants of children of son B. That right to 1/2 the
income, being undisposed of by the will, also vested in the two sons
as heirs of testator, and at their deaths vested in their wives as their
heirs. Thus, for the balance of the life of the sole surviving benefici-
ary, the wife of son B is entitled to 1/4 the income and the wife of
son A, to 3/4 (1/4 as heir of son A and 1/2 under the terms of
testator's will).

The nature of the interest acquired by adverse possession was de-
fined in Bridges v. Henson.15 Here an organized church had taken
possession of property in 1915 (presumably by an oral gift, no con-
veyance being alleged), and continuously used it for church purposes
until 1945 when the building was destroyed by fire. The church had
never disbanded, but continued until 1959 to hold its meetings else-
where. In that year it endeavored to go upon the land preparatory to
rebuilding, but was forcibly prevented from doing so by defendant.
A bill was brought to enjoin defendant's alleged trespass. The court
found that title had vested in the church by adverse possession, and
that once acquired it is not divested by mere nonuser. Adverse posses-
sion for the prescriptive period creates a new title, not merely 'a valid
defense against the prior holder of the title.

15. 216 Ga. 426, 116 S.E.2d 570 (1960).
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Free alienability of land has always been the goal of the common
law, but the practice of many testators of creating undivided interests
has often hampered its accomplishment and, in many instances, has
resulted in a socially undesirable fragmentation of estates.1 6 The 1961
session of the General Assembly passed an act designed to partially
solve this problem. It provides a method by which a life tenant of an
undivided interest in realty may partition. 17 Adequate safeguards are
afforded by the act for minors and unborn remaindermen or re-
versioners.

EASEMENTS AND COVENANTS

Real estate subdividers are in a business in which it is necessary that
they develop an area and then get out as rapidly as the necessary profit
margin will allow. To assure the correct margin, restrictive covenants
are almost a necessity. The purchasers are willing to pay for this cove-
nant on the theory that it adds to the exclusiveness and, hence, to
the actual value of the lots they purchase. By the same token, the
developer who sells to them presumably increases the selling price pro-
portionately.

This line of reasoning may be distorted if the developer is careful,
as he was in Williams v. Waldrop.'8 The developer first recorded a
document reciting that he was the owner of the area to be subdivided
and that, "in order to protect the purchasers" certain restrictions
would be imposed upon the lots if the restrictions were specifically
referred to in the individual deeds. The restrictions were that the
property would be used only for residence purposes and that no apart-
ment buildings should be erected or maintained thereon. Some of the
lots were sold individually to the plaintiffs in this case, each of whose
deed specified the restrictions. Plaintiffs alleged that the" developer
had caused a portion of the unsold lots to be zoned for multi-family
dwellings, and sued to enforce the restrictions as to all the unsold lots.
The trial court sustained a general demurrer and the Supreme Court
affirmed by a vote of 5 to 2. The majority felt that since the restric-
tions were stated to apply when a deed specifically referred to them,
the developer, by implication, retained the right to sell the unsold
lots with or without the restrictions. All of the plaintiffs admittedly
had record notice of the extent and the applicability of the restric-
tions.

The dissenting opinion agreed with this reasoning but felt that it

16. For an interesting discussion of this problem, as well as some proposed solu-
tions, see Cook, American Land Law Reform, 1960 DUKE L.J. 485 (1960).

17. Ga. Laws 1961, p. 228.
18. 216 Ga. 623, 118 S.E.2d 465 (1961).
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overlooked the realities of the situation. The recorded restrictions
were a useless gesture if their inclusion in a particular deed was solely
at the discretion of the developer. The strongest point made by the
dissent (and not answered by the majority) was that the recorded
restrictions were stated with reference to the entire subdivision and
were specifically stated to be for the purpose of protecting the pur-
chasers of any of the lots in the development. They were obviously
for .the purposes of making the lots in the subdivision more attractive
and of enabling the developer to receive higher prices for them. He
now, after receiving these benefits from the plaintiffs, is allowed to
further enrich himself by disregarding the very restrictions which
created the benefits. The effect of such a holding would seem to be to
hasten the day when such restrictions are taken out of the hands of
the private parties and are imposed by the governing bodies through
land use controls.

Water rights were the subject of dispute in an unusually large num-
ber of cases going to the appellate courts. They involved both surface
water and riparian waters. Three cases were decided by the Supreme
Court in which it restated and applied the rule that one owner has
no right to concentrate surface water or to so change its flow as to
discharge it upon his neighbor's land in a manner substantially dif-
ferent from that in which it would flow by normal gravitation. 19 The
rights of a lower riparian owner were involved in Vickers v. City of
Fitzgerald,20 which held that such an owner is entitled to have the
water flow upon his land substantially in its natural state and free
from adulteration. Plaintiff's petition was dismissed by the trial court
because it seemed to admit that the alleged interference had continued
for such a period of time that the action would be barred by the
statute of limitation and by laches. The Supreme Court reversed,
holding that, while a private nuisance can ripen into an easement, the
petition alleged that one form of interference, the discharge of un-
treated sewage, was begun within the preceding four years and that
the discharges during all the preceding twenty years had materially
increased. The court seems to be recognizing that, to ripen into an
easement, a private nuisance must continue, in substantially its
original form, for the prescriptive period, and that when the burden
on the servient. tenement is increased in scope the statute starts run-
ning anew-at least insofar as the additional burden is concerned.

Several other interesting easement cases were decided. The trial

19. Morris v. Cummings, 216 Ga. 426, 116 S.E.2d 592 (1960); Gill v. First Christian
Church, Atlanta, Georgia, Inc., 216 Ga. 454, 117 S.E.2d 164 (1960); Bodin v.
Gill, 216 Ga. 467, 117 S.E.2d 325 (1960).

20. 216Ga.476,117S.E.2d 316 (1960).

[V/ol. 13



REAL PROPERTY

court, in Ridley v. Griffethz2 l had charged that if the jury found the
absence of all the elements of adverse user of a private way, then it
must find against the claim of prescriptive title to an easement. The
charge was held erroneous. The burden is one, not of proving the
absence of all the elements of prescriptive user, but instead one of
proving the presence of all of them for the prescriptive period.

In two cases the Supreme Court pointed out the different conse-
quences flowing from a dedication, depending upon whether it was
express of implied. In R. G. Foster and Company v. Fountain22 the
dispute had arisen during a street-widening program. An abutting
owner sued to enjoin the work on the ground that some of his proper-
ty was being taken. The answer pleaded an alleged dedication of land
which included the disputed strip. The evidence of a dedication
tended to show only an implied one. The court held that, under these
circumstances, the fee remained in the abutting owner subject only
to the implied public easement, and that his title is presumed to ex-
tend to the middle of the street even if his deed refers to the street
as the boundary. The implied dedication of a strip alongside the street
for sidewalk purposes did not give the public the right to widen the
street so as to include the sidewalk. The public easement cannot be
made more burdensome by subjecting the servient property to new
and different uses. By the same token, it was held that the implied
dedication extended only to the land actually used by the public.

In another street-widening case23 the abutting owner lost because
the court found that there had been an express dedication. If the dedi-
cation was express, then public work on any part of the property
shows an acceptance of the entire property dedicated, while if it is
implied, the presumed acceptance would extend only to the area
actually used by the public.

An unusual easement of access gave rise to the dispute in Folk v.
Meyerhardt Lodge.24 The owner of a three-story building sued the
"owner" of the third floor for damages resulting from the latter's
denying the former's second-story tenant use of a common stairway.
The third floor had been "conveyed" to defendant in 1918 by a
warranty deed which included a way of access from the street and on
the common stairway inside the building. In reversing a dismissal
on general demurrer, the Supreme Court held that, since under the
pleadings the stairway was a common one, the second floor tenant had
the same easement of access as did the "owner" of the third floor.

21. 216 Ga. 167, 115 S.E.2d 336 (1960).
22. 216 Ga. 113, 114 S.E.2d 863 (1960).
23. Carroll v. DeKalb County, 216 Ga. 663, 119 S.E.2d 258 (1961).
24. 216 Ga. 373, 116 S.E.2d 577 (1960).
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Thus a cause of action was stated for the wrongful interference with
plaintiff's use (by his second-floor tenant) of his property.

LANDLORD AND TENANT

A few landlord and tenant cases reached the appellate courts, the
most interesting of which was Southern Airways Co. v. DeKalb Coun-
ty. In its trek through the courts, the rule against perpetuities raised
its* head, was relied upon as the basis of the decision in the trial
court and in the Court of Appeals25 and was then declared inap-
plicable by the Supreme Court.26 It began as an action by the lessee
for a declaration of its rights under a lease. In 1940 lessee leased 325
acres for a term of fifteen years, the lease to begin on the date of com-
pletion of the airport then under construction on the leased premises
and its opening for business. The lease provided that if the federal
government should take over the airport (a very real possibility in
1940), the beginning date of the lease would be postponed for the
period during which the lessee was thus deprived of possession. The
federal government did take over in 1941, before completion. In
1943, while the federal government was in possession, the parties
entered into a new lease, in substitution for the original one, but con-
taining similar provisions as to possession. The lessee filed an action
for a declaration of its rights, alleging that the federal government
had declared its intention to give up the airport and that the lessor
had expressed its intention to take possession to the exclusion of the
lessee.

Summary judgment for the lessor was affirmed by the Court of
Appeals on the ground that the lessee's interest might not vest within
twenty-one years, since it could vest only upon completion of the air-
port and its opening for business. The report of the case from the
Court of Appeals included a majority opinion, a concurring opinion
and a dissenting opinion-all applying the rule against perpetuities.
The Supreme Court reversed on the ground that, in view of the
minute controls retained by the lessor, no estate was ever intended to
pass to the lessee. It was to receive only a usufruct and not an estate
for years. The rule aganst perpetuities does not apply to a usufruct.

The court did not spell it out, but its logic can be supported on
two grounds. The first is that the usufruct in 'Georgia is not of com-
mon law origin,2 7 therefore the common law rule against perpetuities

25. 101 Ga. App. 689,115 S.E.2d 207 (1960).
26. 216 Ga. 358, 116 S.E.2d 602 (1960). The final appearance of-this case was

in 102 Ga. App. 850, 118 S.E.2d 234 (1960), where the Court of Appeals held
that portions of the contract were void, but that these portions were sever-
able. The Supreme Court opinion is noted in 24 GA. B.J. 142 (1961).

27. MITCHELL, REAL PROPERTY IN GEORGIA 455 (2d ed. 1960).
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is wholly inapplicable. The other reason would be an admittedly tech-
nical one. The Georgia rule28 is stated in terms of a "limitation of
estates" and under Georgia law a usufruct has never risen to the dig-
nity of an "estate".2 9

The defense in an action for rent in Beeland v. Alston 30 was that
the lessor had leased the same land to and had accepted rent therefor
from another. The lessee's appeal seemed to have been based solely
on the ground that this showed all estoppel to deny a release of the
first tenant. The court affirmed judgment for the lessor on the ground
that the pleading showed no conduct on the part 61. the lessor which
led the lessee to act td his detriment,-It admitted that "such a plea
might be a proper defense at law", but it does not show an estoppel.
The scant reporting of the case leaves several questions unanswered,
but the court seems to be saying that the plea fails to show either
an eviction or an interference with the lessee's possession and enjoy-
ment.

In a summary proceeding to dispossess for non-payment of rent, the
court found a waiver.31 The evidence showed that the lessor had
accepted late payment of the rent in all except three of the months
between the signing of the lease and the giving of notice of termina-
tion, and that he received the last check (apparently two days late)
and still held it u'p to the time of trial. Summary process must begin
at a time when the rent is due and unpaid.

A failure on the part of the lessor to install electrical locks on ele-
vators in accordance with the order of municipal authorities (the
lease imposing the duty on the lessor) amounted to a constructive
eviction relieving the lessee of a -duty to.pay further rent.32 The les-

sor's argument that the lessee's subtenant remained in possession of
a portion of the premises, thus barring a claim of eviction, was ac-
cepted by the trial court but not by the Court of Appeals. The latter
reversed on the ground that the evidence showed that the subtenant
had attorned to the lessor by recognizing him as his landlord and by
tendering payment of rent directly to him.

EMINENT DOMAIN

The most significant development in the area of condemnation was
the amendment of Article I, Section III, paragraph 1 of the Constitu-
tion of Georgia, which was approved at the general election of 1960

28. GA. CODE §85-707 (1933).
29. Supra, n. 25.
30. 101 Ga. App. 584, 114 S.E.2d 545 (1960).
31. Yates v. Farmer, 102 Ga, App. 570, 117 S.E.2d 211 (1960).
32. Magnolia Warehouses of Alabama v. Morton Realty Company, 102 Ga. App.

697, 117"S.E.2d 552 (1960).
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by a vote of 212,516 to 140,167.33 This section is the celebrated "first
paid" provision which has caused so much litigation in recent years.3 4

The purpose of the amendment was to give the General Assembly
authority to streamline and speed up the taking of property for state-
aid public road purposes so that such programs would not be delayed
by the inevitable appeals in so many of these cases. The act by which
the General Assembly availed itself of this authority 5 is too long
and involved to discuss here, but a careful reading of it engenders a
hope that state-aid public road work will be able to proceed much
more rapidly and at less expense to all concerned.

Two cases decided before this change in the constitution serve
to illustrate the problems at which the amendment and the enabling
legislation are aimed. State Highway Department v. McClain3 6 in-
volved the question of liability for damages resulting from a fill
made on a state-aid highway which deprived nearby property owners
of egress and ingress. The case raised the question of the constitu-
tionality of GEORGIA CODE §95-1712 (1933), which provides that the
department shall not become liable "for damages accruing on such
additional state-aid roads" until construction has been begun and the
roads opened to traffic. The Supreme Court held that the section
does not violate the "first paid" provision of the constitution because
that provision applies only where there has been a taking or a physical
damage. Here the parties' property was neither taken nor physically
touched. Chief Justice Duckworth dissented, arguing that, if taken
literally, section 95-1712 is constitutional because it expressly applies
only to damages on such state-aid roads, but that as applied by the
majority it is a taking. In Towler v. State Highway Department3 7 the
Court of Appeals defined the time of taking as that at which the
condemnor interferes with any substantial "elemental right growing
out of ownership." It would seem that closing off a way of egress and
ingress is much more substantial than was the interference in the
Towler case. There, it was the mere institution of condemnation pro-
ceedings followed by an attempt by the condemnor to avoid liability
by dismissing the entire proceeding.

The sequel to the McClain decision is Daugherty County v. Edge,38

where Justice Duckworth wrote both the opinion of the court and a
concurring opinion. In the former he bowed to his brethren's failure

33. Governor's Proclamation, Ga. Laws 1961, p. 754.
34. Many of these cases are discussed in 11 MERCER L. REV. 146, 147-50 (1959)

and in 11 MERCER L. REV. 172, 179-80 (1960).
35. Ga. Laws 1960, p. 517.
36. 216 Ga. 1, 114 S.E,2d 125 (1960).
37. 100 Ga. App. 374, 111 S.E.2d 154 (1959).
38. 216 Ga. 100, 114 S.E.2d 862 (1960).
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to overrule the cases relied upon by them in the McClain case; in
the latter he reaffirmed his belief that they were wrong.

The remaining condemnation cases turned upon the question of
valuation. One of them raised an amusing question. In State High-
way Department v. Worley and Company3 9 a new trial was requested
on the ground that, while admitted evidence that the federal govern-
ment was participating in the project for which the land was being
taken was subsequently ruled out, it was ruled out, outside the pres-
ence of the jury. The Court of Appeals said that whether the evi-
dence was admissible is immaterial because the sole question is what
amount of money would constitute just compensation for the proper-
ty taken. Such evidence would not prejudice the jury because it con-
sisted of taxpayers to both the state and federal governments.

In -Georgia (contra to some other states) the burden is on the
condemnor to prove the value of the property being taken. This bur-
den is not carried when the only evidence of valuation is testimony as
to the cost of replacement.40 This could possibly be adequate in case
of a completely new building, but the rule stated for other situations
is that the measure of damages is the market value of the property
taken, plus the difference between the market value of land not
taken, immediately before and immediately after the taking.

39. 103 Ga. App. 25, 118 S.E.2d 298 (1961).
40. State Highway Department v. Murray, 102 Ga. App. 210, 115 S.E.2d 711

(1960).
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